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POVERTY LAWYERING IN THE
GOLDEN AGE

Matthew Diller*

BRUTAL NEED: LAWYERS AND THE WELFARE RIGHTS MoVE-
MENT, 1960-1973. By Martha F. Davis. New Haven: Yale Univer-
sity Press. 1993. Pp. ix, 187. $26.50.

The 1960s was a decade of extremes. The decade opened with
an almost-unbounded sense of optimism about America. With the
nation led by a charismatic young President, it seemed that all
problems and challenges could be solved if given sufficient atten-
tion. The United States, it was claimed, could even put a man on
the moon. Despite NASA's success, the decade ended with a tu-
mult of dashed hopes - defeat in Vietnam, economic stagnation,
political assassination, Chappaquidick, and, ultimately, the disillu-
sionment of Watergate. Views on poverty during the 1960s track
this fall from optimism to disillusionment. The "war on poverty"
declared by President Johnson was based on a faith that poverty
could be eliminated after a brief pitched campaign led by a handful
of social scientists. The aftermath of this "war" was an era of de-
spair in which poverty was widely regarded as intractable.

Martha Davis's Brutal Need: Lawyers and the Welfare Rights
Movement, 1960-1973,1 provides a well written and engrossing ac-
count of the efforts of a few young lawyers to wage war on poverty
on their own terms. Davis focuses on the development and execu-
tion of Edward Sparer's plan to beat poverty in the courtroom
through a series of test cases designed to create a judicially recog-
nized "right to live" - a right of access to the essentials of subsis-
tence.2 The plan ended in failure when the Supreme Court

* Associate Professor of Law, Fordham University. A.B. 1981, J.D. 1985, Harvard. -

Ed. Portions of this review draw heavily on my experiences as a staff attorney in the Civil
Appeals and Law Reform Unit of The Legal Aid Society in New York City from 1986 until
1993. I am grateful to many people for their help on this project and comments on drafts,
including Jane Booth, Tracy Higgins, Katherine Kennedy, Christopher Lamb, Yvette LeRoy,
Peter Margulies, Nancy Morawetz, Russell Pearce, Terry Smith, and Bill Treanor. I would
also like to thank John Butler, Peter Mignone, and Daniel Toweil for their assistance in
research.

1. Martha Davis is a staff attorney for the NOW Legal Defense and Education Fund.
2. The right to live was derived from the scholarly work of Delafield Smith and Joseph

lbssman, & Jacobus tenBroek. A. DELAIMLD SmITH, Trm RIGHT TO LIFE (1955); Joseph
Tussman & Jacobus tenBroek, The Equal Protection of the Laws, 37 CAL- L. REv. 341 (1949);
see also Frank I. Michehnan, The Supreme Court, 1968 Term - Foreword On Protecting the
Poor Through the Fourteenth Amendmen 83 HArv. L. REv. 7 (1969). For a more recent
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resoundingly rejected not only the right to live thesis but also any
heightened judicial scrutiny for programs that dispense means of
subsistence.3 On the legislative level, Congress's rejection of Presi-
dent Nixon's Family Assistance Plan, which was opposed by both
the left and the right, marked the end of serious efforts to achieve a
federally guaranteed minimum income for families with children
(pp. 138-39).

Davis has chosen fertile ground. Like the war on poverty itself,
Sparer's litigation strategy was a failure when judged by its own
goals. But it nonetheless produced substantial and lasting interme-
diate triumphs that have had profound repercussions. This tanta-
lizing mixture of success and failure makes the story of Sparer and
his colleagues ripe for examination. Their successes give rise to the
question: Why did ultimate victory prove elusive? This question
implicates basic issues concerning the role of litigation and lawyers
in bringing about fundamental changes in society. More simply put,
what should lawyers for the poor do, and what can they
accomplish?

Brutal Need is also timely and important because it has arrived
at a period when legal scholars have shown renewed interest in the
theory and practice of poverty law.4 Much of this literature has fo-

argument in favor of judicial recognition of a constitutional right to a subsistence income, see
Peter B. Edelman, The Next Century of Our Constitution: Rethinking our Duty to the Poor,
39 HASriNGS LJ. 1 (1987). A number of scholars have critiqued the right to live thesis. See
Robert H. Bork, The Impossibility of Finding Welfare Rights in the Constitution, 1979 WASH.
U. L.Q. 695; Richard A. Epstein, The Uncertain Quest for Welfare Rights, 1985 B.Y.U. L.
Rv. 201; Ralph K. Winter, Jr., Poverty, Economic Equality, and the Equal Protection Clause,
1972 Sup. Cr. REv. 41.

3. See Dandridge v. Williams, 397 U.S. 471 (1970).
4. Examples of this work include: GERALD P. L6PEZ, RBEaLn ous LAwyEIuNo: ONE

CHICANO'S VISION OF PROGREsswE LAW PRAcrxcE (1992); Richard L. Abel, Law Without
Politics: Legal Aid Under Advanced Capitalism, 32 UCLA L. Rav. 474 (1985); Anthony V.
Alfleri, The Antinomies of Poverty Law and a Theory of Dialogic Empowerment, 16 N.Y.U.
REv. L. & Soc. CHANOE 659 (1987-88) [hereinafter Alfieri, Antinomies]; Anthony V. Alfieri,
Disabled Clients, Disabling Lawyers, 43 HAS1INGS LJ. 769 (1992) [hereinafter Alfieri, Dis-
abled Clients]; Anthony V. Alfieri, Reconstructive Poverty Law Practice: Learning Lessons
of Client Narrative, 100 YALE L.J. 2107 (1991) [hereinafter Allieri, Reconstructive Poverty
Law]; Ruth Buchanan & Louise G. Trubek, Resistances and Possibilities: A Critical and Prac-
tical Look at Public Interest Lawyering, 19 N.Y.U. REv. L. & Soc. CHANGE 687 (1992); Rob-
ert D. Dinerstein, A Meditation on the Theoretics of Practice, 43 HASrnOs L. 971 (1992);
Christopher P. Gilkerson, Poverty Law Narratives: The Critical Practice and Theory of Re.
ceiving and Translating Client Stories, 43 HASrINGS L.J. 861 (1992); Austin Sarat, "... The
Law is All Over": Power, Resistance and the Legal Consciousness of the Welfare Poor, 2
YALE J.L. & HUMAN. 343 (1990); Paul R. Tremblay, Rebellious Lawyering, Regnant Lawyer-
ing and Street-Level Bureaucracy, 43 HASTINGS LJ. 947, 948 n.3 (1992) [hereinafter Trem-
blay, Rebellious Lawyering]; Paul R. Tremblay, A Tragic View of Poverty Law Practice, 1
D.C. L. REv. 123 (1992); Lucie E. White, Goldberg v. Kelly On the Paradox of Lawyeringfor
the Poor, 56 BRooFa L. REv. 861 (1990) [hereinafter White, The Paradox of Lawyering];
Lucie E. White, Mobilization on the Margins of the Lawsuit: Making Space for Clients to
Speak, 16 N.Y.U. REv. L. & Soc. CHANGE 535 (1987-88); Lucie E. White, Subordination,
Rhetorical Survival Skills and Sunday Shoes: Notes on the Hearing of Mrs. G., 38 BuFF. L.
REV. 1 (1990) [hereinafter White, Subordination]; Lucie E. White, To Learn and Teach: Les-
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cused on the relationship between poverty lawyers and their clients.
Davis's account adds fuel to this discussion because it traces how
the lawyers implementing Sparer's test-case strategy strayed from
the social movement agitating for welfare rights. Although Davis
does not attempt any definitive assessment of the impact of this
trend, she does conclude that "the failure of Sparer's welfare rights
litigation strategy mitigates against reliance on litigation as the sole
focus of a broad effort to promote change in the welfare system" (p.
145).

In developing her account, Davis carefully weaves together a
number of stories, including a history of legal representation of the
poor (pp. 10-21), an account of the social protest movement agitat-
ing for welfare rights (pp. 40-55), and short biographies of key indi-
viduals (pp. 22-27, 82-86). Accounts by other writers deal more
comprehensively with a number of these subjects, such as the
founding of the Legal Services Program,5 the welfare rights move-
ment,6 and the Supreme Court's handling of poverty litigation.7
Brutal Need, however, connects these subjects in a way that en-
riches our understanding of each of them.8

Written for a general readership, Brutal Need does not provide
detailed analysis of the Supreme Court's welfare decisions between
1967 and 1973. Nonetheless, its fascinating accounts of the lawyer-
ing that led up to those decisions are a notable contribution to the
literature. These accounts have all of the attributes of vintage war
stories. They are filled with clashes of strong personalities, strategic
maneuvers to influence the Supreme Court's docket, missteps at
oral argument, and other details that together convey a flavor of the
times and the cases.

These war stories, of course, are more than simply entertaining.
The accounts highlight the lawyers' strategic choices in crafting law-

sons from Driefontein on Lawyering and Power, 1988 Wis. L. REv. 699 [hereinafter White,
To Learn and Teach].

5. See EARL JOHNSON, JR., JUsTmCE AND REFORM: THE FORMATIVE YEARS OF THE OEO
LEGAL SERVICES PROGRAM (1974).

6. See NICK KoTz & MARY LYNN KoTZ, A PASSION FOR EQUALrrY: GEORGE A. WILEY
AND THE MOVEMENT (1977); FRANCES Fox Prvmq & RICHARD A. CLOWARD, POOR PO-
P'L's MovEmENTs 264-359 (1977).

7. See SusAN E. LAWRENCE, THE POOR IN CouRr THm LEGAL SERvICEs PROGRAM
AND SuPREME COURT DECISION MAKING (1990).

8. Barbara Sard has also written a perceptive analysis of litigation strategies in the wel-
fare context. See Barbara Sard, The Role of the Courts in Welfare Reform, 22 CLEARNo.
HOUSE REv. 367 (1988). Edward Sparer has provided an insightful evaluation of the strategy
he originated. See Edward V. Sparer, The Right to Welfare; in THM RmHTS OF AMERICANS:
WHAT TImY ARE - WHAT TmY SHOULD BE 65 (Norman Dorsen ed., 1971); see also LAW-
RENCE, supra note 7, at 48-51 (discussing Sparer's strategy); ARYEH NEIER, ONLY JUDO-
Manr. THE LMIrs OF LImTATION IN SOCIAL CHANGE 130-40 (1982) (same); Jack
Greenberg, Litigation for Social Change: Methods, Limits and Role in Democracy, 29 REC.
ASsN. B. Crry N.Y. 320, 335-42 (1974) (same).
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suits to serve as building blocks for the right to live principle. In
this way, Brutal Need places the cases in the context of Sparer's
overall plan. For example, instead of viewing King v. Smith9 as a
Social Security Act case, Shapiro v. Thompson'0 as a right-to-travel
case, Goldberg v. Kelly" as a due process case, and Dandridge v.
Williams'2 as an equal protection case, all four cases emerge as
pieces of the larger strategy.

Davis's account of the lawyering in Goldberg (pp. 81-118) is par-
ticularly well developed. She has interviewed most of those in-
volved in the case, including Professor Charles Reich, whose
articles provided the intellectual underpinnings for the case;13 Jus-
tice Brennan and two of his law clerks who worked on the opinion
of the Court; Judge Wilfred Feinberg, who wrote the opinion for
the three-judge court that heard the case initially; the attorneys who
argued the case for the plaintiffs and the defendants at the trial
level and on appeal; and the attorneys at Mobilization for Youth
Legal Services - a New York City neighborhood law office - who
performed the initial intake interview with John Kelly and put to-
gether the case.14

In this review, I will first examine Davis's discussion of the rela-
tionship between Sparer's test-case strategy and the social move-
ment seeking welfare rights. I will also consider a number of
objections leveled by academics at lawyer-dominated strategies for
social change. In the second portion of this review, I will consider
the legacy of the work of Sparer and his contemporaries in terms of
its impact on poverty lawyers practicing today. I will also consider
the claim of a number of academics that this legacy has contributed
to the creation of a crisis in contemporary poverty law.

I. THE TEST-CASE STRATEGY

A. Development of the Strategy

In the early 1960s, the idea that lawyers had a role to play in
eliminating poverty was new. Prior to the 1960s, legal aid societies
provided legal representation to the poor as a means of allowing
access to the justice system (pp. 10-21). Although legal aid work

9. 392 U.S. 309 (1968).
10. 394 U.S. 618 (1969).
11. 397 U.S. 254 (1970).
12. 397 U.S. 471 (1970).
13. See Charles A. Reich, Individual Rights and Social Welfare: The Emerging Legal Is-

sues, 74 YALE LJ. 1245 (1965); Charles A. Reich, The New Property, 73 YALE L.J. 733
(1964).

14. Davis has also drawn on archival material, including drafts of the opinions and reac-
tions of the Justices to various drafts. Unfortunately, Davis was not able to locate the plain-
tiff, John Kelly.
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made the justice system more fair and helped many individuals re-
solve disputes, legal aid lawyers did not perceive their mission as
the eradication of poverty through the reform of social and legal
institutions. In an effort to serve greater numbers of clients, few
cases were litigated, and even fewer appealed.'s

The successes of the NAACP Legal Defense Fund, however,
created a new image of the lawyer - as agent of social change.16

To some, this new conception seemed transferable from the realm
of civil fights to the arena of economic rights. The analogy proved
controversial, even among advocates for the poor. In particular,
the young activist lawyers who promoted the idea of using legal
representation as a means of fighting poverty relentlessly criticized
the existing legal aid societies and their "band-aid" work.' 7 The
legal aid societies, well connected with the established bar, fought
back.'8 The establishment of the Legal Services Program of the Of-
fice of Economic Opportunity in 1965 made clear the triumph of
the "law reform" vision. The inclusion of the Legal Services Pro-
gram in the agency spearheading the war on poverty was an ac-
knowledgement that legal representation was a weapon to be
deployed in the war.19

Although Davis recounts this tension between the advocates of
law reform and the defenders of traditional legal aid (pp. 33-34),
the disputes among the law reform activists are more central to the
issues with which she deals. The activists did not agree among
themselves on the issue of how lawyers for the poor should go
about reforming the law.20 They developed at least three models of
achieving social change. The first school of thought viewed the law-

15. Pp. 10-21; JOHNSON, supra note 5, at 3-19.
16. The limitations of the Legal Defense Fund's accomplishments were not apparent in

the early 1960s. The difficulties of translating victories in the courtroom into changed reali-
ties have since become widely recognized. See GERALD N. ROSENBERG, THE HOLLOW
HopE: CAN CoUsRS BRING ABOUT SociAL CHANGE? 42-106 (1991). Moreover, critics have
questioned whether the strategy of seeking integration and the establishment of legal rights
has promoted equality. See eg., Derrick A. Bell, Jr., Serving Two Masters: Integration Ideals
and Client Interests in School Desegregation Litigation, 85 YALE L.J. 470 (1976); Alan David
Freeman, Legitimizing Racial Discrimination Through Antidiscrimination Law: A Critical
Review of Supreme Court Doctrine, 62 MINN. L REV. 1049, 1052-57 (1978). For fuller treat-
ments of the Legal Defense Fund's litigation strategy, see JACK GREENBERG, CRUSADERS IN
THE CouRrs (1994); MARK TUsHNET, MAKING CVIL RIGHTS LAw: THURGOOD MARSHALL
AND THE SUPREME COURT, 1936-61 (1994) [hereinafter TUSHNET, MAKING CIVIL RIGHTS
LAw]; MARK TusHNEr, THE NAACP's LEGAL STRATEGY AGAINST SEGREGATED EDUCA-
TION, 1925-1950 (1987).

17. JOHNsON, supra note 5, at 45-47, 51.

18. Id. at 47-49.
19. Id. at 39-43. Although the leadership of the Legal Services Program placed a heavy

emphasis on law reform work, id. at 167, the program funded traditional legal aid societies, as
well as new organizations dedicated to achieving social change, id. at 101.

20. Earl Johnson provides a more thorough discussion of this debate than does Davis. Id.
at 39-64.
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yer as part of a team of professionals who would work comprehen-
sively with individuals to provide a package of social, educational,
and legal services.21 This model, which formed the basis of a short-
lived program in New Haven, was rooted in the view that "cultural
poverty" causes economic poverty. The second view focused on
neighborhood activism.22 This model, as developed by Edgar and
Jean Cahn, asserted that poverty lawyers should serve as a resource
for poor communities to make local government and other institu-
tions more responsive on a local level and to assist poor communi-
ties in developing their own institutions and leaders.23 The third
alternative, devised by Sparer and social analyst Elizabeth Wick-
enden, called for the development of a planned series of test cases
designed to achieve judicial recognition of a constitutional right to a
subsistence income.24

Sparer's premise was radically different from the other concep-
tions. Although the New Haven model and the Cahns' proposal
reflected the war on poverty's general emphasis on eliminating lo-
calized pockets of poverty, Sparer's model sought reform on the
national level.25 It is not difficult to see how Sparer's communist
past (pp. 22-24) led him to reject diagnoses of poverty that focused
on lack of opportunity due to personal or cultural deprivation. For
Sparer, poverty was not due to a lack of skills or education; it was
caused by a deprivation of power. Litigation was a means of
achieving power in order to redistribute resources.

Davis does not pursue the progress of legal services programs
that sought to implement the Cahns' model.2 6 Instead, she traces
the establishment of the legal unit directed by Sparer at Mobiliza-
tion for Youth (MFY) in New York City and the efforts to imple-
ment Sparer's strategy (pp. 26-39). There is a certain irony to the
fact that MEFY, a comprehensive neighborhood social service pro-
gram, provided the initial venue for the implementation of Sparer's
plan - Sparer's approach was the least neighborhood-oriented of
all the proposals. Not surprisingly, Sparer and MFY quickly were
at odds with one another, and the legal unit separated from its par-
ent organization (pp. 31-32). Going a step further, Sparer soon con-
cluded that the press of the caseload in a neighborhood law office
made it impossible to focus on test cases. In 1965, he left the legal

21. See iL at 25-27.
22. See Edgar S. Calm & Jean C. Calm, The War on Poverty: A Civilian Perspective, 73

YALE LJ. 1317, 1334-52 (1964).
23. See id.
24. JOHNSON, supra note 5, at 23-24.
25. See BRYANT GARTH, NEIOHBOmOOD LAw FmiRs FOR THE POOR 21-22 (1980);

JOHNSON, supra note 5, at 23-24.
26. The New Haven model was never fully implemented. See JoNsON, supra note 5, at
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unit to found the Center on Social Welfare Policy and Law ("the
Center"), which would become an office devoted to strategic activi-
ties, rather than direct service (pp. 34-36).

B. The Evolution of the "Think Tank" Approach to
Poverty Litigation

The progression from a legal component of a social service or-
ganization to an independent law office to a specialized office deal-
ing only with strategic litigation suggests an evolution in which the
lawyers assumed more and more autonomy. Freed from the de-
mands of serving the day-to-day legal needs of poor individuals and
organized groups, the lawyers could set their own agenda and then
find the clients necessary to bring the cases. The increasing dis-
tance between the Center and its client base is a major theme of
Brutal Need.

Sparer did not conceive of the test-case strategy as calling for
such lawyer domination over the litigation agenda. Instead, Sparer
intended to integrate his strategy with the political and social move-
ment for reform (p. 73). Once again, the civil rights movement
presented a model. Sparer intended the Center to collaborate
closely with the National Welfare Rights Organization (NWRO) -
the leading organization of welfare recipients - just as the Legal
Defense Fund's activities in the courtroom worked in synergy with
the demonstrations and civil disobedience of the civil rights move-
ment.27 Thus, under Sparer's direction, the MFY legal unit and the
Center focused on organizing and educating recipients. For exam-
ple, they initiated a campaign to urge New York City recipients to
apply for welfare grants for specialized needs (pp. 46-51).
Although under the law these grants were available, case workers
rarely issued them. The special grants campaign was taken up by
NWRO and proved to be an effective tool for educating and mobil-
izing recipients.

Davis traces the waning of the Center's commitment to working
in tandem with the social movement (pp. 72-76, 99-100). Sparer left
the Center in 1967 to begin a career in teaching. By that time, Da-
vis concludes, the staff viewed the Center as "a sort of high-pow-
ered think tank, generating its own legal strategies" (p. 73). She
depicts Lee Albert, who eventually replaced Sparer, as having stel-
lar legal credentials but no experience in poverty law and, more

27. Although the NAACP Legal Defense Fund did not foment social action in the way
that Sparer advocated, the two strategies nonetheless complemented each other. Rosm,-
BERG, supra note 16, at 147. Moreover, the Legal Defense Fund supported the social move-
ment by representing protesters. See GREENBERG, supra note 16, at 267-69; TusHNr,
MAMNG CIVIL RiGors LAW, supra note 16, at 305-06.
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poverty but a crisis of poverty law. Edgar Cahn, for example, has
recently written:

There is a fundamental need to "reinvent poverty law." If we are to
be candid, our mission, whether equal justice or empowerment, can-
not be achieved through linear expansion in the ranks of lawyers serv-
ing the poor. Without a more fundamental change, legal services for
the poor will remain mired, fighting valiantly, winning more than los-
ing - but unable to make major inroads on poverty and
disenfranchisement.116

Anthony Alfieri has also voiced this view. He has written that
"[p]overty law is a field in crisis, its practice failing to alleviate
either economic impoverishment or sociolegal powerlessness.""u 7

Paul Tremblay has observed that these recent alarms are but the
latest salvo in a long history of criticism of poverty lawyers by pro-
gressive academics. As Tremblay notes, "Poverty lawyers have
been described as oppressors, as domineering, as unreflective, as
poor lawyers, or as unfeeling bureaucrats.""18

These pronouncements of a crisis flow from the premise that
because poverty has expanded and intensified over the past twenty
years,"19 poverty lawyers must be doing something terribly wrong.
These claims are based on a continued faith that poverty lawyers
can have a major impact on reducing or ending poverty in
America.120 According to these critics, the accomplishments of
poverty lawyers in expanding access to public benefits or staving off
potentially devastating cutbacks in public benefits are of little con-
sequence because they do not have the potential to bring about an
end to poverty.

I will address two of the most recurrent criticisms made by these
theorists. First, they argue that poverty lawyers should dramatically
refocus their efforts on building and nurturing grass-roots social
protest movements.21 Second, they argue that the traditional rela-
tionships between poverty lawyers and their clients contribute to
the disempowerment of poor clients and thereby bolster the status
quo.'2

116. Edgar S. Calm, Reinventing Poverty Law, 103 YALE LJ. 2133, 2134 (1994).
117. Alfieri, Disabled Clients, supra note 4, at 775.
118. Tremblay, Rebellious Lawyering, supra note 4, at 949; see Redlich, supra note 80, at

170-72; Ronald Silverman, Conceiving a Lawyer's Duty to the Poor, 19 HoFSTRA L. Rv. 885,
1031-40 (1991).

119. Stephen Loffredo, Poverty, Democracy and Constitutional Law, 141 U. PA. L. Rv.
1277, 1316-19 (1993).

120. See eg., Alfieri, Antinomies, supra note 4, at 711 ("The goal of poverty law should,
indeed, must be the abolition of poverty.").

121. See L6PEz, supra note 4, at 335-36; Alfieri, Antinomies, supra note 4, at 664,704-11.
122. L6paz, supra note 4, at 44-56; Alfieri, Antinomies, supra note 4, at 683-87; Alfieri,

Reconstructive Poverty Law, supra note 4, at 2118-23.
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brning first to the issue of grass-roots organizing, I agree with
the critics that the attainment of political strength provides the best,
and perhaps the only, prospect for the lasting and fundamental
transformation of poor communities. 123 The crisis theorists, how-
ever, overstate the potential impact of lawyers to promote such
change through a renewed emphasis on grass-roots organizing. Just
as the events of the 1960s demonstrated that lawyers could not de-
feat poverty in the courtroom, they also demonstrated that the
long-term attainment of power through grass-roots protest by poor
communities is far easier to describe than to accomplish.

The potential for poverty lawyers serving as advisors to a social
protest movement has dimmed since the 1960s. The NWRO dis-
integrated in the mid-1970s, and no comparable group has taken its
place.1 4 As noted above, even the welfare rights movement of the
1960s - the pinnacle of social protest by welfare recipients - was
fragile and fleeting. Organizing welfare recipients has become only
more difficult since then. The decline of public assistance benefit
levels' 25 and the multiplication of bureaucratic requirements to
maintain eligibility 26 have increased the degree to which public
assistance recipients must engage in a daily struggle for survival.
Moreover, it is difficult for public assistance recipients to rally be-
hind a set of demands and to forge alliances at a time when they are
demonized in mainstream political debate.127 Although group ac-
tion by welfare recipients has not completely disappeared, it has
become the exception rather than the norm.'2

Poverty lawyers can and should be supportive of poor people's
organizations when they exist. Perhaps they have not been sup-

Although these are two of the most prominent themes in recent literature, they are not
the only critiques of poverty law practice. For example, a number of scholars have argued
that law reform efforts of poverty lawyers have made public benefit programs more legalistic
and bureaucratic without improving them. See, e.g., KATz, supra note 47, at 179-96; William
H. Simon, The Invention and Reinvention of Welfare Rights, 44 MD. L. Rlv. 1, 35-36 (1985);
William H. Simon, Legality, Bureaucracy, and Class in the Welfare System, 92 YALE LJ. 1198
(1983). There have been a number of responses to this line of criticism. See, ag., Joel F.
Handler, Discretion in Social Welfare: The Uneasy Position of the Rule of Law, 92 YALE L.J.
1270 (1983); Sparer, supra note 34, at 560-67.

Moreover, although I have attempted to distill a number of recurrent themes, recent crit-
ics of poverty law practice do not agree on all points, and there are significant differences in
the focus and emphasis of their work.

123. See Loffredo, supra note 119, at 1323-28.
124. HANDLER, supra note 59, at 161; KA'rz, supra note 47, at 103.
125. Since 1970 benefit levels have declined by an average of 45%. See CoMMrrEE ON

WAYS AND MEANs, THE GREN Boor, supra note 108, at 666-67 (tbl. 14).
126. See Dehavenon, supra note 99, at 235-50.
127. See Lucie E. White, No Exit: Rethinking "Welfare Dependency" from a Different

Ground, 81 GEo. L.J. 1961, 1961-66 (1993); Lucy A. Williams, supra note 75 at 34-35 (1994).
128. A number of recipient organizations do exist. For example, the National Welfare

Rights Union was formed in 1987. See Marian Kramer, Remarks on the National Welfare
Rights Union, 21 Soc. Jusr. 9 (1994); see also Davis, supra note 77.
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portive enough. But the forces that enable social movements to
form and gain power are driven by trends that poverty lawyers can-
not shape. Lawyers cannot create organizations out of whole cloth,
and they cannot create a powerful social protest movement where
none exists.129 It may be that a time will come when poor commu-
nities mobilize to force a redistribution of social resources. Per-
haps, the ferocity of recent attacks on welfare recipients will lead in
time to a new era of activism. I suspect, however, that such activism
would take different forms and would focus on different issues than
the NWRO of the 1960s. If there is a new era of activism, poverty
lawyers will most likely play.a valuable, but decidedly auxiliary, role
in the effort.130

Contemporary methods of poverty law reform must be under-
stood within this social and political context. They offer techniques
and expertise in extracting resources from society in order to bene-
fit poor individuals and communities. Without any ability to pose a
credible political threat, poverty lawyers have become adept at
squeezing resources out of hostile agencies and legislative bodies at
all levels of government. If poverty lawyers abandoned their work
at the state and national levels to pursue purely local grass-roots
strategies, a void would result. Many more illegal policies and prac-

129. Apart from all other problems, Congress has drastically undercut the ability of legal
services programs to play such a role. When Congress created the Legal Services Corpora-
tion in 1974, Pub. L. No. 93-355,88 Stat. 378 (codified as amended at 42 U.S.C. § 2996 et seq.
(1988 & Supp. V 1993)), it imposed a battery of restrictions aimed at keeping legal services
programs out of any activities that could be construed as political. Thus, legal services pro-
grams cannot use their federal funds to "support or conduct training programs for the pur-
pose of advocating particular public policies or encouraging political activities," 42 U.S.C.
§ 2996f(b)(6) (1988 & Supp. V 1993), or to "initiate the formation, or act as an organizer, of
any association, federation or similar entity," 42 U.S.C. § 2996f(b)(7) (1988 & Supp. V 1993).

Although these restrictions are subject to qualifications and programs can engage in such
activities with funds obtained from other sources, they provide a strong disincentive to focus-
ing on grass-roots organizing as anything more than an adjunct to other work.

130. Moreover, it is easy to romanticize the image of the lawyer as servant of the social
movement. In reality, legal representation of grass-roots organizations poses its own difficult
questions about the role of the lawyer. For example, grass-roots organizations tend to have
weak decisionmaking structures. This weakness frequently leads to internecine conflict. See
KArz, supra note 47, at 97-102; PrynN & CLowAm, supra note 6, at 349-53. Additionally,
grass-roots organizations working on the same issues often disagree about strategies and
goals. How is the lawyer to know which organization is more representative of the larger
community? Lastly, grass-roots organizations may be dominated by subgroups with interests
that do not coincide with other constituencies of the group. For example, some have claimed
that the NWRO focused on protecting the interests of public assistance recipients in large
.urbanized states to the detriment of those in rural communities. See, eg., DANIL P. MOYNI-
HAN, Tim PoLrncs OF A GuARANTEED INCOME 334 (1973).

In sum, my point is not that lawyers should avoid grass-roots organizations but only that
such work also places lawyers in situations where any action they take could be viewed as an
exercise of power. The underlying issue is who is the client. Is the client the leadership of the
group, each of the individual members, or the larger community whose interest the group
seeks to promote? For a fuller discussion of the issues raised by group representation, see
Stephen Ellmann, Client-Centeredness Multiplied. Individual Autonomy and Collective Mo-
bilization in Public Interest Lawyers' Representation of Groups, 78 VA. L. REv. 1103 (1992).
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tices would go unchallenged. Social services agencies would be-
come even harsher and more punitive as the deterrent effect of
poverty lawyers' work eroded.

Similarly, the much-criticized reliance of poverty lawyers on liti-
gation stems not from a lack of imagination but from the fact that
litigation, limited as it is, is one of the few vehicles for change in
American society that can be used without a political power
base. 131 It provides a means of presenting claims as legal entitle-
ments, rather than as toothless political aspirations. 32 Moreover, it
can act as a catalyst to prod other actors in the political process. 33

In an era when the administrative state is buffeted by countless
competing demands, litigation can play a critical role in focusing the
attention of officials and of the public on an issue. 34

A second objection posed by academic critics is that the tech-
niques developed by poverty lawyers disempower poor clients be-

131. The extent to which poverty lawyers rely on litigation should not be overstated. As
Ann Southworth has recently pointed out, the claims of recent critics that poverty lawyers
have adopted a narrow litigation-oriented approach to issues appear to be exaggerated. Ann
Southworth, Taking the Lawyer out of Progressive Lawyering, 46 STAN. L. Ray. 213, 230
(1994).

Allen Redlich, on the other hand, criticizes legal services programs as "in a sorry state"
because they are under litigious. Allen Redlich, Who Will Litigate Constitutional Issues for
the Poor?, 19 HAsrNGS CoNsr. L.Q. 745, 749 (1992). Redlich's conclusion is based on
Westlaw and LEXIS data concerning legal services involvement in federal and state appellate
litigation that results in judicial decisions included in these data bases. These data show a
significant drop in the total level of such involvement and a wide variation among programs.
Id. at 765-74. Redlich does not focus on law reform litigation per se. Id. at 760-61, n.115.
But, if accurate, his conclusions about the quality of legal services lawyering cannot be
viewed as restricted to the area of direct service work.

It is difficult to evaluate the reasons for this decline. Several explanations other than a
decline in the quality of legal services lawyering may account for it. First, many types of
litigation do not routinely result in reported judicial decisions though other types of litigation
yield such decisions frequently. A program that focuses on landlord-tenant work will appear
less litigious than a program that concentrates on representation of clients seeking federal
disability benefits. Second, the lack of receptivity of the federal courts to lawsuits brought by
legal services programs may lead programs to decrease their reliance on federal litigation.
The corpus of adverse precedent that has developed over the past fifteen years also makes it
difficult to simply shift lawsuits to the state courts. See supra note 96. The decline in litiga-
tion may be due to a realistic appraisal of the decreasing prospects for success, without indi-
cating that legal services programs have lost either their litigation skills or their zeal. As
Southworth suggests, programs may have turned to other approaches. Lastly, the trend
could reflect the sorry state of funding for legal services, without indicating the decline in
competence that Redlich suggests.

132. See PARmuciA WauAMs, THm ALCHEMY OF RACE AND Rors, 159-65 (1991);
Sparer, supra note 34, at 516-52. For a critique of rights discourse, see Mark Tushnet, An
Essay on Rights, 62 TEXAs L. REv. 1363 (1984).

133. See MNfE , supra note 86, at 147-48, 160-62, 176-77.
134. At this point, there is a substantial literature refuting the notion that litigation can

bring about fundamental social change and criticizing its use as a tool for that purpose. Ger-
ald Rosenberg, for example, likens litigation to a flypaper that attracts and traps social re-
formers. See ROSENBERG, supra note 16, at 341; see also Abel, supra note 4, at 593-606
(discussing the limitations of the legal system as a vehicle for social change). The point that
litigation cannot transform society, 'however, should not blind us to its value in achieving
more limited goals.
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cause they rely upon strategies that substitute lawyers' versions of
events for those of clients. 135 According to this argument, poverty
lawyers' accounts frequently stress the weakness and victimization
of clients, thereby perpetuating stereotypes of poor people as help-
less and dependent. 136 As Alfieri has put it, the poverty lawyer
"takes" the client's dignity.137

Scholarly literature that assists and encourages poverty lawyers
- and other lawyers - to listen with more care to their clients and
to explain their analysis and advice more fully is extremely valua-
ble. But I am not persuaded that the basic methodology of poverty
lawyers is flawed. The criticism assumes that clients view legal rep-
resentation more as a vehicle for self-expression than as a means of
obtaining stated material outcomes. 138 Most clients represented by
legal services programs, however, have a material objective of un-
usual importance, such as avoiding eviction or obtaining critically
needed subsistence benefits. Because this objective can only be ob-
tained by persuading some kind of decisionmaker, such as a judge
or administrator, its attainment depends on casting the claim in a
form that will be comprehensible and compelling to this third per-
son, both in terms of equities and the legal framework that the deci-
sionmaker will employ. Poverty lawyers are uniquely skilled in
translating139 the accounts of poor clients into claims that can per-
suade decisionmakers who are separated from such clients by vast
cultural, economic, and racial barriers.14° Although the ultimate

135. See Alfieri, Disabled Clients, supra note 4, at 811-12; see also Gilkerson, supra note
4, at 944-45; White, Subordination, supra note 4, at 46.

136. Gilkerson, supra note 4, at 944-45; White, Subordination, supra note 4, at 46.
137. Alfiei, supra note 48, at 1751.
138. See Alfieri, Reconstructive Poverty Law, supra note 4, at 2146 ("Winning the case...

may extend beyond material benefits and compensation to encompass... affirmation of
individual or group identity and dignity."); Gilkerson, supra note 4, at 916 ("The client's
narrative goal, expressed in the telling of her story, may not always be attained through
traditional measures of success."). Litigation does have expressive and symbolic aspects that
may be important even apart from the material outcome of the case. Cf LAURENCE H.
TmiuE, AMERiCAN CONsTrrunONAL LAW § 10-7, at 666 (2d ed. 1988) (arguing that hearings
required by due process provide a "valued human interaction" that acknowledges the dignity
of those affected); Frank Michehman, Formal and Associational Aims in Procedural Due Pro-
cess, in XVIII NoMos 126, 127-28 (f. Roland Pennock & John W. Chapman eds., 1977) (due
process procedures "may... be psychologically important to the individual: to have played a
part in, to have made one's apt contribution to, decisions which are about oneself may be
counted important even though the decision, as it turns out, is the most unfavorable one
imaginable and one's efforts have not proved influential").

139. See Clark Cunningham, The Lawyer as Translator, Representation as Text" Towards
an Ethnography of Legal Discourse, 77 CoRiNLL L. REv. 1298 (1992).

140. Recent scholarship has focused on the gaps between lawyers and poor clients but
has ignored the gap between decisionmakers and poor clients. Ninety percent of the appoin-
tees of Presidents Reagan and Bush to the federal district courts and courts of appeals were
white. Sheldon Goldman, Bush's Judicial Legacy: The Final Imprint, 76 JUDICA'URE 282,
287, 293 (1993). Eighty percent were white males. Id. A third of President Bush's appoin-
tees to the district courts were millionaires. Id.
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choice of strategy must remain in clients' hands, if lawyers ceased to
translate their clients' narratives in this way, rather than coming
away from the experience "empowered," many clients would come
away empty-handed. 41

Many poor clients understand the importance of strategy in
legal advocacy and are readily familiar with the concept of present-
ing facts in a manner that is likely to persuade. Thus, rather than
experiencing representation as an event in which, as Alfieri puts it,
they are "silenced" 142 and their experiences "falsified,"'1 43 clients
may be receiving the services they sought. 44

Although it is possible that translating the client's claim in this
fashion reinforces the status quo in some sense, such an effect
would be marginal compared with the other much more powerful
forces that work to maintain it. For example, Alfieri criticizes pov-
erty lawyers for depicting claimants for disability benefits as inca-
pacitated.145 Any effect of such advocacy in reinforcing images of
poor people as helpless is dwarfed by the impact of a statutory
scheme that requires poor persons to show incapacity in order to
qualify for subsistence benefits. 46

Thirty years of experience demonstrates that poverty lawyers
should approach their work with a degree of realism and humility
about what they can accomplish. Lawyers must think in terms of
chipping away at poverty bit by bit, rather than sweeping it away in

141. Paul Tremblay has observed that critics who argue that poverty lawyers should focus
on giving voice to their clients are favoring the long-term goal of empowerment over the
short-term goal of obtaining a material end. See Tremblay, A Tragic View of Poverty Law
Practice, supra note 4, at 134-37. He questions whether many clients would make this choice.
See Dinerstein, supra note 4, at 987-88.

142. Alfieri, Disabled Clients, supra note 4, at 823-32.

143. Alfieri, Reconstructive Poverty Law, supra note 4, at 2135.
144. See Binny Miller, Give Them Back Their Lives: Recognizing Client Narrative in Case

Theory, 93 Mici. L. Rav. 485 (1994). Professor Miller notes, "A client might choose silence
or a lawyer narrative over her own narrative to improve her chances of winning or to achieve
some other goal." Id. at 525.

145. See Alfieri, Disabled Clients, supra note 4, at 811-28.

146. See 42 U.S.C. §§ 423(d)(2)(A), 1382c(a)(3)(B) (1988). Even on its own terms, the
issue of stigma is complex. In my experience as a disability lawyer, one reason clients seek
disability benefits is that they view the classification of "disabled" as less stigmatizing than
the alternative of being labeled a shirker - an individual who has the capacity to work but
chooses not to do so. Although one can readily take issue with the fairness or accuracy of
labeling all individuals who are not working as indolent, society imposes this label in many
ways, such as the exclusion of such individuals from federal cash benefit programs. An award
of disability benefits thus not only provides income that is often desperately needed but also
removes the stigma that accompanies the denial of a claim by the government.

Although advocacy for such benefits could be seen as "buying into" these classifications,
poor clients must live with these categories and sometimes internalize them. Moreover,
many clients gain a sense of empowerment and vindication through the realization of their
material objective that transcends the issue of whether the lawyer or the client crafted the
winning strategy.
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a tide of reform.147 They are engaged in a long-term fight, rather
than a glorious struggle, as Sparer and his colleagues envisioned.
This realization calls for strategies that have the potential to
achieve limited successes, rather than the constant pursuit of impos-
sible goals. Moreover, strategies aimed at forestalling cutbacks may
preserve past gains until the legal and political climate is more ame-
nable to claims of poor people.

The realization that lawyers will not be able to put an end to
poverty also calls for a recognition that there is no single correct
way to practice poverty law. Recent scholarship has been most val-
uable when it has suggested new approaches to old problems,
rather than in its critique of current methods of practice. I would
encourage lawyers to read the work of recent scholars and to seek
to implement the principles elucidated in the literature. I am not
convinced, however, that all other modes of practice are either in-
effectual, counterproductive, or illegitimate. Poverty lawyers
should not casually abandon techniques they have refined over the
years that can yield tangible successes. Instead, there is ample
room for a diversity of approaches and methods, each of which has
some benefits to offer.

CONCLUSION

In the Introduction to Brutal Need, Davis writes that the book is
intended "to provide both inspiration and perspective" to the pov-
erty lawyers seeking to build on the work of their predecessors of
the 1960s (p. 3). Brutal Need is successful in both these respects.
The passion, creativity, and energy of the book's protagonists pres-
ent a challenge to today's poverty lawyers and to those in genera-
tions to come to stretch themselves to do more and to experiment
with new approaches to long-standing problems. All such chal-
lenges to rethink accepted truths and norms are valuable, and there
is much that could be improved in poverty law practice.

At the same time, much recent scholarly literature has been too
judgmental of the work of contemporary poverty lawyers. The
work of contemporary poverty lawyers is less flamboyant or dra-
matic than that of their predecessors. Detached from any grand
theory of social change, the current work in this area may appear ad
hoc and piecemeal. But any fair assessment must acknowledge that
contemporary poverty lawyers work in a harsh and increasingly
hostile climate. Poverty lawyers in the 1960s worked in the context
of an active social movement and a rich progressive culture that
generated ideas and support for their efforts. In contrast, contem-
porary poverty lawyers work in an era in which allies are few and

147. See HtNLE, supra note 59, at 233.
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far between. Since the 1960s, the forces seeking social justice have
fallen into a state of confusion and disarray, leaving poverty lawyers
and their clients standing virtually alone.148

It is no wonder that in this environment, the work of poverty
lawyers appears to lack an overriding theory. Instead, it is rooted in
the practical realities of the moment. It strives for attainment of
what is possible. On these terms, it often succeeds. That is no small
accomplishment.

148. As Michael Katz has written, progressive social thought has "failed to assemble a
powerful and popular new defense of equality and social justice." MtcHAEr. KArz, THE UN-
DESERVING POOR 166-84 (1989).


