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fendant was convicted of driving under the influence of alcohol.122 
Justice Brennan wrote for the Court: 

We hold that the privilege protects an accused only from being com­
pelled to testify against himself, or otherwise provide the State with 
evidence of a testimonial or communicative nature, and that the with­
drawal of blood and use of the analysis in question in this case did not 
involve compulsion to these ends.123 

In support of the Court's position, Justice Brennan cited Holt v. 
United States, 124 a case where a defendant had been compelled 
before the trial to try on a blouse related to the crime; the fact that 
the blouse fit him served as incriminating evidence. The Holt 
Court, per Justice Holmes, rejected the defendant's objection as 
"an extravagant extension of the Fifth Amendment;"125 Holmes de­
clared that "the prohibition of compelling a man in a criminal court 
to be a witness against himself is a prohibition of the use of physical 
or moral compulsion to extort communications from him, not an 
exclusion of his body as evidence when it may be material. "126 Jus­
tice Brennan summed up the distinction thus: "[T]he privilege is a 
bar against compelling 'communications' or 'testimony,' but ... 
compulsion which makes a suspect or accused the source of 'real or 
physical evidence' does not violate it."127 

Although Schmerber did not explicitly overrule Boyd, its logic is 
hard to square with Boyd's.128 Boyd fused the Fourth and Fifth 
Amendments together, holding that the two provisions "run almost 
into each other."129 Schmerber analyzed each amendment sepa­
rately.130 In dissent, Justice Black argued that it was a "strange hi­
erarchy of values" that allowed the state to convict someone with 
his own blood but not with his "lifeless papers."131 If Black is 
wrong and Schmerber is right, perhaps the Fifth Amendment is not 
about privacy, as is the Fourth. And if the two amendments reflect 

122. 384 U.S. at 758-59. 
123. 384 U.S. at 761 (footnote omitted). 
124. 218 U.S. 245 (1910); see 384 U.S. at 763. 
125. 218 U.S. at 252. 
126. 218 U.S. at 252-53. 
127. 384 U.S. at 764. 
128. See Note, The Life and Times of Boyd v. United States (1886-1976), 16 MICH. L. 

REv. 184, 196-98 (1977) (authored by Stan Krauss). 
129. Boyd v. United States, 116 U.S. 616, 630 (1886). 
130. Compare 384 U.S. at 760-65 (Part II: "The Privilege Against Self-Incrimination 

Claim") with 384 U.S. at 766-72 (Part IV: "The Search and Seizure Claim"). In each part, 
Boyd is mentioned only once, and briefly. See 384 U.S. at 763-64 (reading Boyd as a self­
incrimination case about "papers"); 384 U.S. at 768 (reading Boyd as a search and seizure 
case about warrants and thus as "not instructive" in the case at hand). 

131. 384 U.S. at 775 (Black, J., dissenting). 
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separate ideas, rather than the same one, then perhaps we should 
exclude not things - the Fourth Amendment's concern in its "ef­
fects" language132 - but only words, as in testimonial witnessing, 
from a criminal case. 

But if so, Kastigar unravels. Justice O'Connor in Quarles noted 
the broad implications of Schmerber and quoted Judge Friendly's 
view that "[u]se of a suspect's answers 'merely to find other evi­
dence establishing his connection with the crime ... differs only by 
a shade from the permitted use for that purpose of his body or his 
blood.' "133 O'Connor's own words went one step further: "Cer­
tainly interrogation which provides leads to other evidence does not 
offend the values underlying the Fifth Amendment privilege any 
more than the compulsory taking of blood samples ... .''134 

Schmerber's progeny continued the division between testimonial 
or communicative evidence and physical evidence. A series of 
cases allowed a defendant to be compelled to stand in a lineup, 135 
to give handwriting exemplars,136 to give voice-prints,131 and to take 
sobriety tests measuring mental acuity and physical coordination.138 
Property, too, was no longer sacrosanct. Warden v. Hayden,139 
which involved the seizure of an armed robber's clothing found in a 
washing machine in his house, simultaneously rejected the Fourth 
Amendment mere evidence rule established under Boyd's re­
gime140 and reaffirmed Schmerber in holding that because the cloth­
ing was not "testimonial" or "communicative," it could be 
introduced.141 Perhaps property protections were not so enticing to 
the Court when violent crime was involved. 

In the 1970s, the Court began to turn away from Boyd even in 
the context of nonviolent crime and to lessen protection for papers. 
In a series of cases that all but overruled Boyd, the Court held that 
even a defendant's subpoenaed papers - except, perhaps, personal 
papers like diaries - could be introduced at a criminal trial. The 

132. U.S. CONST. amend. IV (affinning the people's right to be secure in their "persons, 
houses, papers, and effects" (emphasis added)). 

133. New York v. Quarles, 467 U.S. 649, 671 (1984) (O'Connor, J., concurring in part and 
dissenting in part) (quoting FRIENDLY, supra note 102, at 280). 

134. 467 U.S. at 670-71 (O'Connor, J., concurring in part and dissenting in part). 

135. See United States v. Wade, 388 U.S. 218 (1967). 
136. See Gilbert v. california, 388 U.S. 263 (1967). 
137. See United States v. Dionisio, 410 U.S. 1 (1973). 
138. See Pennsylvania v. Muniz, 496 U.S. 582 (1990). 

139. 387 U.S. 294 (1967). 
140. 387 U.S. at 306-07. 
141. 387 U.S. at 302-03. 
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Court's theory was that although they were testimonial, and 
although their production was compelled, these papers were not 
compelled testimony within the meaning of the Fifth Amendment 
because the defendant was not compelled to create the papers in 
the first place but only to hand them over.142 (In this last respect, 
such papers differed from the "required records" whose creation 
the government had mandated.143) If this is the Court's logic, how­
ever, it applies to diaries to.o; so why did the Court pointedly leave 
this question open?144 And in order to decide whether subpoenaed 
papers are indeed compelled testimony within the meaning of the 
Fifth Amendment, we need an overall theory of the clause -
which, again, is precisely what we now lack. Until we have such a 
theory, it is impossible to decide whether it was the Boyd Court or 
the modem Court that was playing word games where compelled 
papers are at issue. 

In the end, the Court has been moving away from the over­
expansive view of the word witness propounded in Boyd and has 
sharpened a distinction between compelled words - testimony -
and physical evidence. This distinction maps onto one common un-

142. See Andresen v. Maryland, 427 U.S. 463, 470-77 (1976) (holding that the introduc­
tion at trial of the defendant's business records did not violate the Fifth Amendment because 
the statements were "voluntarily committed to writing" and were seized pursuant to a valid 
search warrant); Fisher v. United States, 425 U.S. 391, 402-14 (1976) (holding that the de­
fendant's Fifth Amendment rights were untouched because he was compelled to produce 
incriminating papers and not to give self-incriminating testimony); Bellis v. United States, 417 
U.S. 85 (1974) (holding that neither a partnership nor its individual partners were shielded on 
self-incrimination grounds from the compelled production of partnership records}; Couch v. 
United States, 409 U.S. 322 (1973) (holding that a summons served on a taxpayer's account­
ant requiring him to produce the taxpayer's personal business records in his possession did 
not violate the taxpayer's Fifth Amendment rights). For more discussion, see Note, supra 
note 128. 

In one respect, the Court has qualified the general rule allowing introduction of subpoe­
naed documents or other physical evidence. The Fisher Court briefly observed that the act of 
producing documents itself might have "communicative aspects," such as indicating the tax­
payer's belief that those were the documents described in the subpoena, that might be both 
"testimonial" and "incriminating" for purposes of the Fifth Amendment. See 425 U.S. at 410. 
But the Court did not attempt to lay down a rule for such cases. In United States v. Doe, 465 
U.S. 605, 612-14 (1984} (Doe I), the Court relied on this caveat in Fisher to uphold exclusion 
of existent documents subpoenaed from the defendant. The Court emphasized, however, 
that its holding was based on deference to factual findings made by the district court. See 465 
U.S. at 613-14. Doe v. United States, 487 U.S. 201 (1988) (Doe II), specified that the privi­
lege applied in cases where producing the evidence would testify to the existence, possession, 
or authenticity of the things produced. See 487 U.S. at 209. 

143. See supra section I.B.3. 
144. See Fisher, 425 U.S. at 414 (bracketing the issue of private papers under the Fifth 

Amendment); Doe I, 465 U.S. at 610 n.7 (repeating Fisher's Fifth Amendment caveat con­
cerning private papers); 465 U.S. at 619 (Marshall, J., concurring in part and dissenting in 
part) (emphasizing n.7 as leaving open the Fifth Amendment status of private papers). But 
see 465 U.S. at 618 (O'Connor, J., concurring) (arguing, contrary to n.7, that "the Fifth 
Amendment provides absolutely no protection for the contents of private papers of any 
kind"). 
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derstanding of the word witness. Witnesses testify; blood does not. 
The word witness comes from the Old English witnes, meaning 
"knowledge" (related to the Old English witan, "to know").145 Ex­
cept in a poetic sense, we do not usually conceive of blood as 
"knowing" anything. But if this is the key to understanding the 
privilege, why not exclude the defendant's compelled pretrial testi­
mony (words) but allow in the fruits (physical evidence) that the 
defendant's out-of-court compelled testimony might lead to? 

E. What's the Big Idea? 

What basic rationales underlie the Fifth Amendment? Many 
discussions by judges and scholars have obscured the privilege be­
hind clouds of eulogy. Over a century and a half ago, Bentham 
noted that the privilege had long been shielded by an "assumption 
of the propriety of the rule, as a proposition too plainly true to ad­
mit of dispute."146 In his widely infiuential 1968 Robert S. Marx 
Lectures, Judge Friendly urged a thorough examination of the poli­
cies of the privilege: the task was "indispensable to any reconsider­
ation of the proper scope of the fifth amendment and peculiarly 
necessary because of the extent to which eloquent phrases have 
been accepted as a substitute for thorough thought. "147 

None of the rationales typically given for the Self-Incrimination 
Clause can satisfactorily explain the current scope of the privilege 
and its relation to the rest of our legal and moral system.148 Some­
times, the idea behind a given rationale is simply wrongheaded. At 

145. WEBSTER'S THIRD NEW INTERNATIONAL DICilONARY 2627 (1971). 
146. 5 JEREMY BENTHAM, RATIONALE OF JUDICIAL EVIDENCE 229 (London, Hunt & 

Clarke 1827). 
147. Friendly, supra note 63, at 679-81, 698. 
148. Traditional rationales have long been under attack. Judge Friendly, David Dolinko, 

and others have convincingly shown that various traditional rationales for the privilege can­
not support Fifth Amendment doctrine, at least as it now exists. See Friendly, supra note 63; 
see also LEWIS MAYERS, SHALL WE AMEND nm FIFIH AMENDMENT? (1959); David 
Dolinko, Is There a Rationale for the Privilege Against Self-Incrimination?, 33 U.C.L.A. L. 
REv. 1063 (1986); Donald A. Dripps, Foreword: Against Police Interrogation - And the 
Privilege Against Self-Incrimination, 78 J. CRIM. L. & CluMINoLOGY 699 (1988). Other com­
mentators criticizing the Fifth Amendment over the years have included such luminaries as 
John Henry Wigmore, Roscoe Pound, and Charles McCormick. See Friendly, supra note 63, 
at 672-74. Against them are ranged the arguments of Robert S. Gerstein, Privacy and Self­
Incrimination, 80 Ennes 87, 90 (1970) (arguing that individuals should have absolute control 
over revelations of guilt and remorse); Robert S. Gerstein, Punishment and Self-Incrimina­
tion, 16 AM. J. JURIS. 84, 88 (1971) (similar); Thomas S. Schrock et al., Interrogational Rights: 
Reflections on Miranda v. Arizona, 52 S. CAL. L. REv. 1, 49 (1978) (claiming that the purpose 
of the privilege is to enhance autonomy by protecting the individual's right to choose how he 
"takes responsibility"); Schulhofer, supra note 24, at 330-33 (suggesting that the privilege 
protects innocent defendants from bad performances on the witness stand); and William J. 
Stuntz, Self-Incrimination and Excuse, 88 CoLUM. L. REv. 1227, 1229 (1988) (arguing that the 
privilege should properly be construed as protecting "excusable perjury," not merely silence); 
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other times, the animating idea is valuable but proves too much or 
too little (or both) and thus cannot explain why the clause goes as 
far as it now does but no further. 

One frequently mentioned rationale for the privilege is the 
"psychological cruelty" of the so-called cruel trilemma: without the 
privilege, the defendant would be forced to choose among self­
accusation, perjury, or contempt.149 But our justice system has no 
such scruples about compelling self-damaging answers from a civil 
litigant both in pretrial discovery and on the witness stand. Nor 
does our system object to forcing people to testify in criminal cases 
against friends and family members - except spouses - even 
though such compelled witnessing can be an extremely painful ex­
perience: today a mother may be forced, under penalty of con­
tempt, to testify against her son and send him to the gallows.t5o 
Thus, as a descriptive theory, the psychological cruelty argument 
simply does not hold water. To make matters worse, it benefits 
only guilty defendant~: there is no trilemma if one is innocent and 
says so. No other criminal procedure provision of the Bill of Rights 
is designed to give special protection from conviction to guilty 
defendants.151 

Courts have also made much of the argument that the Fifth 
Amendment protects a special zone of mental privacy.152 But here 

cf. SALTZBURO & CAPRA, supra note 30, at 446-48 (compiling justifications for the privilege 
and responses). 

149. Murphy v. Waterfront Commn., 378 U.S. 52, 55 {1964); see also Miranda v. Arizona, 
384 U.S. 436, 460 {1966). 

150. Professor Luban argues that the law should recognize broader intrafamily immunity 
from compelled witnessing. See DAVID LUBAN, LAWYERS AND JusnCE: AN EnuCAL 
STUDY 197 (1988). But the fact that Anglo-American law has never done this dramatizes the 
weakness of Luban's account as a descriptive matter. Normatively, a self-incrimination privi­
lege seems much harder to justify than a family privilege: compelling an innocent mother to 
send her own son to prison or death seems ruthlessly callous, but compelling him to tell the 
truth and confess seems much less cruel. If he wanted to avoid this cruelty, he could have 
done so by not committing the crime; his dilemma arises only because he is a criminal. 

151. Cf. Amar, supra note **, at 790 n.125. Provisions like the First Amendment do of 
course protect those guilty of "crimes" like heresy and seditious libel, but these provisions 
sound in substance, not criminal procedure. As a matter of substantive law, heresy should 
not be a crime at all; by contrast, the Fifth Amendment applies to things that should be 
criminal, like rape, murder, and arson. The Eighth Amendment protects the guilty from 
excessive punishment but not from convictions. The Double Jeopardy Clause does protect 
the guilty via the plea of autrefois convict, but the clause and its underlying principles pro­
vide even more protection to the innocent via pleas of autrefois acquit and collateral estop­
pel. See Amar & Marcus, supra note 69, at 36-37. Moreover, autrefois convict only bars 
multiple convictions of the guilty - in effect, protecting against excessive punishment, see id. 
at 28-29, 36 & n.184 - but of course allows the government one unfettered shot at convicting 
the guilty on the basis of reliable evidence. 

152. See Murphy, 378 U.S. at 55; Couch v. United States, 409 U.S. 322, 328 (1973); see 
also Gerstein, Privacy and Self-Incrimination, supra note 148, at 90-91 (arguing that the self· 
condemnation and remorse entailed by incriminating oneself should remain private). Justice 
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too, the treatment of civil litigants and witnesses belies this ration­
ale; they are often called to testify concerning intensely private, 
highly embarrassing matters - in divorce cases, for example. Even 
in criminal cases, immunity trumps the privilege. A witness given 
immunity can be forced to testify about anything in his private 
mental enclave. This treatment stands in dramatic contrast to the 
true privacy privileges of wife-husband, priest-penitent, doctor­
patient, lawyer-client, and so on, for which no such trumping immu­
nity exists. 

Related to the notion of protecting mental privacy is the more 
convincing argument that the privilege helps to protect First 
Amendment values. But the scope of the privilege on this rationale 
is overbroad; its literal wording applies not just to political and reli­
gious groups but to murderers and rapists as well, whose cases lie 
far from the core of the First Amendment. 

A different possible rationale taps into ideas about parity and 
symmetry. At the time of the Founding, a defendant was not even 
allowed to take the stand and testify under oath for himself.153 

Why, then, should the government have been allowed to force the 
defendant to take the stand and testify under oath against him­
self?154 (Put another way, this disparity might seem to violate the 
minimal idea of parity underlying the Compulsory Process Clause: 
the government could compel the defendant to be a witness, but he 
could not "compel" himself to be a witness.155) But this logic is 

O'Connor, however, has written that the privacy rationale does not apply to suspects in cus­
todial interrogation: "Where independent evidence leads police to a suspect, and probable 
cause justifies his arrest, the suspect cannot seriously urge that the police have somehow 
unfairly infringed on his right 'to a private enclave where he may lead a private life.' " New 
York v. Quarles, 467 U.S. 649, 670 (1984) (O'Connor, J., concurring in part and dissenting in 
part) (citing Murphy). 

153. Defendants were not allowed to testify under oath at trial in America until the 
midnineteenth century. See generally Joel N. Bodansky, The Abolition of the Party-Witness 
Disqualification: An Historical Survey, 70 KY. L.J. 91 (1982). 

154. See THEODORE BARLOW, THE JusncE OF PEACE: A TREATISE CONTAINING THE 
PowER AND DUTY OF THAT MAGISTRATE 189 (London, Lintot 1745) ("[I]t would be hard, 
and unequal to rack a Man's Conscience with the Religion of an Oath, and make his Discov­
ery tend to his Condemnation, but not allow his Denial on Oath to have any Weight towards 
his Exculpation or Acquittal."), quoted in Langbein, supra note 2, at 1085 n.157; cf. 3 JoHN 
HENRY WIGMORE, TREATISE ON THE ANGLO-AMERICAN SYSTEM OF EVIDENCE IN TRIALS 
AT CoMMON LAW (3d ed. 1940). According to Wigmore, 

In view of the apparent unfairness of a system which practically told the accused person, 
"You cannot be trusted to speak here or elsewhere in your own behalf, but we shall use 
against you whatever you may have said," it was entirely natural that the judges should 
employ the only makeweight which existed for mitigating this unfairness and restoring 
the balance, namely, [excluding unreliable] confessions. 

Id. § 865(3), at 354. 
155. See supra section I.A; see also Westen, supra note 10, at 119-20 (using the Compul­

sory Process Clause to buttress the defendant's. right to testify); Peter Westen, Order of 
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obsolete today. The Court has held that a defendant enjoys a con­
stitutional right to testify on his own behalf.156 In any event, this 
rationale could not explain why fruits should be excluded, because 
no antidefendant fruits asymmetry has ever existed. Defendants in 
America have always enjoyed a general right to introduce physical 
evidence or to put on third-party witnesses, even if they learned of 
these things or persons from the government itself. Indeed, today 
parity cuts against broad Fifth Amendment claims: if the govern­
ment is now obliged to supply a defendant with any exculpatory 
evidence and information it has, why shouldn't the defendant be 
obliged to supply the government with any inculpatory evidence 
and information he has?157 

Another foundation of the clause might be "noninstrumental­
ization" - the notion that government impermissibly disrespects a 
person when it uses him as the means of his own destruction.15s 
But noninstrumentalization proves too much. The government 
"uses" persons as witnesses all the time - whether they will or no. 
In general, the obligation to serve as a \vitness when necessary to 
enforce the laws is part of the duty of citizenship; generally, the law 
is entitled to every person's evidence.159 If the government cannot 
use a person against himself in a criminal prosecution, why may it 
do so in a civil prosecution against him? And doesn't Schmerber16o 

legitimate dramatic instrumental use of a person against himself? 
Though decided by the slimmest of margins in 1966, Schmerber is 
an absolutely central case today - the rock on which a great many 
cases and a considerable amount of crime detection policy have 

Proof. An Accused's Right to Control the Timing and Sequence of Evidence in His Defense, 
66 CAL. L. R.Ev. 935, 985 n.206 (1978) (similar). 

156. See Rock v. Arkansas, 483 U.S. 44, 51-53 (1987) (holding that a defendant enjoys a 
right to testify on her own behalf under the Fifth, Sixth, and Fourteenth Amendments). 

157. See United States v. Agurs, 427 U.S. 97 (1976); Brady v. Maryland, 373 U.S. 83 
(1963); Abraham S. Goldstein, The State and the Accused: Balance of Advantage in Criminal 
Procedure, 69 YALE L.J. 1149, 1198 (1960). 

158. On noninstrumentalization and government "usings," see generally Jed Rubenfeld, 
The Right of Privacy, 102 HARv. L. R.Ev. 737 (1989); Jed Rubenfeld, Usings, 102 YALE LJ. 
1077 (1993); and Jed Rubenfeld, Reading the Constitution as Spoken, 104 YALE LJ. 119 
(1995). On the noninstrumentalization idea in the self-incrimination context, see LUBAN, 
supra note 150, at 194 ("[M]aking me the active instrument of my own destruction signals the 
entire subordination of the self to the state."). As this Luban quote indicates, individual 
variations of the noninstrumentalization idea often come equipped with a set of nice distinc­
tions between active and passive use. 

159. See 8 WmMORE, supra note 154, § 2192, at 64 ("For more than three centuries it has 
now been recognized as a fundamental maxim that the public (in the words sanctioned by 
Lord Hardwicke) has a right to every man's evidence.") Frankly, it is hard to see how mod­
em society could operate without this general presumption. 

160. Schmerber v. California, 384 U.S. 757 (1966). 
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been built. Can anyone now imagine even a single Justice voting 
that government may not use an arrestee by forcing him to submit 
to photographing, fingerprinting, and voice tests whose results may 
be introduced in a criminal court? And if these instrumental uses 
are okay, why is using testimonial fruits so different on ins~­
mentalization grounds?161 

Occasionally, courts and scholars invoke notions such as prefer­
ring an accusatorial over an inquisitorial system162 or achieving a 
"fair balance" between individuals and the state163 to explain the 
privilege. These phrases, however, are more like slogans that sim­
ply restate the rule than carefully considered rationales. At times, 
the fair balance idea collapses into a sporting theory of justice -
the idea that we should boost the odds for criminals just to keep the 
game interesting, above and beyond the valuable and important 
"handicap" that the government must prove its case beyond reason­
able doubt.164 And the aversion to inquisitorial schemes cannot ex­
plain why the privilege applies only in criminal but not civil cases. 
What's more, these notions fail to explain the key case of Schmer­
ber: Is it not arguably imbalanced or inquisitorial when a prosecu­
tor may suck blood from her adversary's very veins with needles 
that invade his body, and then use his own blood to destroy him at 
trial in a capital case, and then reinject those veins ~th lethal 
poison? 

Also flawed is the related notion that the government must 
shoulder its entire burden of proof, or at least its prima facie case, 
without any help from the defendant.165 The moral intuition under-

161. Other problems for noninstrumentalists: Doesn't the government use a suspect as 
the testimonial instrument of his own destruction when it secretly invades his house (with a 
warrant), wiretaps his conversations without his consent, and then uses his own words against 
him in a criminal trial? Or when it subpoenas the defendant to furnish extant documents 
written in his own hand and then uses those documents at trial? Or when it compels a de­
fendant to authorize (with words) the release of his own bank statements and then uses the 
authorization and the bank statements to convict him? See Andresen v. Maryland, 427 U.S. 
463, 470-77 (1976); Fisher v. United States, 425 U.S. 391 (1976); Doe v. United States, 487 
U.S. 201 (1988) (Doe II). 

162. See Murphy v. Waterfront Commn., 378 U.S. 52, 55 (1964). 
163. See 378 U.S. at 55. 
164. See In re Wmship, 397 U.S. 358 (1970). This valuable safeguard does benefit some 

guilty defendants but only as an incidental byproduct of achieving its direct aim of protecting 
innocent defendants from erroneous acquittals. 

165. See Williams v. Florida, 399 U.S. 78, 108 (1970) (Black, J., dissenting) (arguing that 
the Florida notice-of-alibi rule violated the Fifth Amendment and claiming that a criminal 
defendant has a "historical and constitutionally guaranteed right .•• to remain completely 
silent, requiring the State to prove its case without any assistance of any kind from the de­
fendant himself"); see also Kevin R. Reitz, Clients, Lawyers, and the Fifth Amendment: The 
Need for a Projected Privilege, 41 DuKE L.J. 572, 581-82 (1991) (asserting that defendant 
retains "the right to doubt the justness" of the state's criminal law enforcement and thus the 



894 Michigan Law Review (Vol. 93:857 

lying this "look ma, no hands" idea is fuzzy -especially in light of 
the government's heavy burden of proof - and once again, the 
idea runs afoul of Schmerber and its progeny. In many contexts, 
government can oblige a defendant to "help" in nontestimonial 
ways: by showing up at trial, by allowing witnesses to point at him, 
by making voice prints, by giving up his very blood, and so on.166 

Courts have also, rightly, shown considerable concern for deter­
ring improper police practices, including physical brutality. But 
does the current scope of the privilege accomplish this goal? 
Although the more egregious forms of interrogation abuse such as 
beatings have stopped, 167 the practices detailed by Simon indicate 
that intimidation is alive and well in the police station. Far from 
civilizing168 the interrogation process, the current interpretation of 
the Fifth Amendment has driven it underground. Open interroga­
tion of suspects under direct judicial supervision would serve the 
goal of deterring police abuse far better, as would a better-con­
structed Fourth Amendment remedial regime for unreasonable 
seizures of persons.169 

In addition, courts have stated that the privilege protects an in­
nocent defendant from a bad performance on the stand.17° But as 
we have seen, the broad scope of the current privilege actually 
harms the innocent defendant by denying her the Sixth Amend-

right to refusy his aid}. Reitz here confuses the First and Flfth Amendments. Of course a 
defendant has the right to doubt the state - and to say so vigorously and without penalty -
but the claimed right to withhold information and reliable evidence without penalty simply 
does not follow. 

166. Not surprisingly, Justice Black's dissent in Williams, setting out the "no help from 
defendant" theory, echoes his Schmerber dissent and indicates that Justice Black understood 
that to accept Schmerber - as do all the Justices today, presumably - is to reject the "no 
help" theory. See Williams, 399 U.S. at 111 (Black, J., dissenting) ("(A] criminal defendant 
cannot be required to give evidence, testimony, or any other assistance to the State to aid it 
in convicting him of crime." (citing Schmerber, 384 U.S. at 773 (Black, J., dissenting))). 

We do not mean to suggest that the government has no initial burden to meet before it 
can pluck someone off the street and question him or require him to produce evidence. Fish­
ing expeditions are prevented by the Fourth Amendment rule against unreasonable searches 
and seizures, which typically calls for reasonable suspicion before stopping and questioning, 
and probable cause before arrest See infra section 11.E. 

167. See SIMON, supra note 57, at 199 ("Miranda and its accompanying decisions ••• 
effectively ended the use of violence and the most blatant kind of physical intimidation in 
interrogations."). 

168. A pun is very much intended. We mean here to conjure up a "civilized" process akin 
to that used today in "civil" law countries and in "civil" pretrial discovery in the United 
States. 

169. Some ideas for bolstering Fourth Amendment remedies are sketched out in Amar, 
supra note **, at 811-19. 

170. Cf. Murphy v. Waterfront Commn., 378 U.S. 52, 55 (1964); Wilson v. United States, 
149 U.S. 60, 66 (1893). 
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ment right to compulsory process.171 Regarding her own perform­
ance, the scope of immunity is again too broad; the problem could 
be solved simply by allowing the defendant to refuse to testify at 
trial for the jury to hear but eliciting information pretrial that could 
generate admissible fruit. 

Finally, and relatedly, courts and commentators have stressed 
that coerced statements are unreliable and that the privilege there­
fore serves the goal of reliability.172 This is indeed a worthy goal, 
and courts have increasingly emphasized it over the past three de­
cades. But if this is the touchstone, again the scope of immunity 
today is too broad. Why exclude the physical fruits of confessions, 
when these are quite reliable and often highly probative pieces of 
evidence?173 

In short, the various rationales repeatedly wheeled o~t to ex­
plain the privilege do not fit with the current scope of immunity.174 

Small wonder, then, that the Self-Incrimination Clause - virtually 
alone among the provisions of the Bill of Rights - has been the 
target of repeated analytic assault over the course of the twentieth 
century from thoughtful commentators urging constitutional 
amendments to narrow it or repeal it altogether.175 

In part, the current confusion about the rationale of the privi­
lege stems from historical confusion. In the past six centuries the 
privilege has reflected several different fundamental ideas. Recent 
scholarship has displaced the earlier heroic, teleological accounts of 

171. See supra section I.A. 

172. See, e.g., Michigan v. Tucker, 417 U.S. 433, 448-49 (1974); Murphy, 378 U.S. at 55; 
GRISWOLD, supra note 32, at 10-19; Schulhofer, supra note 24; see also Withrow v. Williams, 
113 S. Ct 1745, 1753 (1993) (linking the "Fifth Amendment 'trial right' " and Miranda to "the 
correct ascertainment of guilt" and arguing that "Miranda serves to guard against 'the use of 
unreliable statements at trial.'" (quoting Johnson v. New Jersey, 384 U.S. 719, 730 (1966))). 
But see Tehan v. United States ex rel Shott, 382 U.S. 406, 415-16 (1966) (rejecting the inno­
cence-protection rationale in the course of refusing to give Griffin retroactive effect). 

173. In a thoughtful essay that properly focuses on innocence and reliability, Professor 
Schulhofer fails to discuss how these rationales argue against current Fifth Amendment fruits 
doctrine. See Schulhofer, supra note 24, at 330-33. 

174. Professor Stuntz's argument that the Fifth Amendment protects "excusable per­
jury," see Stuntz, supra note 148, is flawed for several reasons. First, it is anachronistic to 
think that people at the Founding would commit perjury lightly, see infra notes 205-07 and 
accompanying text, and so Stuntz's argument fails to explain the Framers' vision. Second; it 
is morally inexcusable to condone lying when the lie merely compounds the liar's underlying 
crime. Third, Stuntz's argument rests on a faulty Perry-Mason-like view of confessions. Lies 
are still useful to prosecutors in a variety of ways. See infra notes 191-94, 208, and accompa­
nying text In fairness to Stuntz, he claims not that his theory is historically rooted or norma­
tively appealing but only that it fits the cases. 

175. See supra note 148. 
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the privilege's development.176 It now appears that the privilege 
evolved from a maxim of canon law imported from the Continent: 
nemo tenetur prodere seipsum, "no one is obliged to produce him­
self. "177 Originally, this meant that the duty to reveal all sins at 
confession, as a condition of absolution, did not entail having to 
come forward and accuse oneself in court.178 But once a prosecu­
tion was initiated and one was accused and called on as a witness, 
one had to answer truthfully.119 

The sixteenth- and seventeenth-century incarnation of the privi­
lege, closely related to the medieval version, involved protections 
against religious intolerance and open-ended fishing expeditions. 
In England, prerogative courts such as the Star Chamber and the 
High Commission and ecclesiastical courts used the oath ex of­
ficio.180 In this procedure, a person could be plucked from the 
street and forced to swear an oath that he would answer any ques­
tions the court might decide to ask him181 before any charge had 
been leveled against him or any probable cause had been shown to 
justify singling him out. To make matters worse, the purpose of 
these indiscriminate procedures was often to identify and punish 
those whose only possible offense was theological disagreement 

176. In the past decade, our knowledge of the origins of the privilege has been signifi­
cantly expanded and perhaps revolutionized. The earlier-received account was built on two 
works: Wigmore's massive treatise and Levy's heroicizing work, which built on Wigmore's 
version. 8 WIGMORE, supra note 154, § 2250; LEVY, supra note 20. 

177. A variant of the maxim is nemo tenetur accusare seipsum, "no one is obliged to 
accuse himself." Simeon E. Baldwin, Preliminary Examinations in Criminal Proceedings, 6 
A.B.A. REP. 225, 229 (1883); Edward S. Corwin, The Supreme Court's Construction of the 
Self-Incrimination Clause, 29 MICH. L. REv.1, 3 (1930). 1\vo recent articles powerfully argue 
that the nemo tenetur maxim was imported from the Continent for use in inquisitorial proce­
dure, thus casting doubt on Leonard Levy's argument that the privilege was an English in· 
vention. See R.H. Helmholtz, Origins of the Privilege Against Self-Incrimination: The Role 
of the European Ius Commune, 65 N.Y.U. L. REv. 962, 967-69 (1990); Michael R.T. Macnair, 
The Early Development of the Privilege Against Self-Incrimination, 10 OXFORD J. LEOAL 
Sruo, 66, 67-70 (1990). 

178. Langbein, supra note 2, at 1072; Helmholtz, supra note 177, at 982. 
179. E.M. Morgan, The Privilege Against Self-Incrimination, 34 MINN. L. REv. 1, 4 

(1949). 
180. Coke's early-seventeenth-century discussion of the oath ex officio reveals distrust of 

its use to uncover thoughts. The Privy Council on a motion from the House of Commons 
asked Coke and Chief Justice Popham when the oath could properly be administered. As 
part of their answer, they stated: "No Man ••• shall be examined upon secret Thoughts of his 
Heart, or of his secret Opinion: But something ought to be objected against him what he 
hath spoken or done." An Oath before an Ecclesiastical Judge ex Officio, in 12 CoKE's REP. 
26 (3d ed., 1727). They were particularly concerned about questioning involving "heresy and 
errors of faith." Id. They also objected to the lack of any preliminary showing of suspicion 
via accusation or presentment or the like. See Corwin, supra note 177, at 7-8. 

181. See Mary H. Maguire, Attack of the Common Lawyers on the Oath Ex Officio as 
Administered in the Ecclesiastical Courts in England, in EssAYS IN HISTORY AND PoUTICAL 
THEORY 199 (Carl Wittke ed., 1936). 
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with the crown. During the sixteenth and seventeenth centuries, 
the battles over the oath ex officio concerned the subject matter 
jurisdiction of ecclesiastical courts and the quality of the charge 
needed before the oath could be given.182 

The privilege in a more modem form was half-heartedly in­
voked in late seventeenth-century heresy and sedition trials, but, 
contrary to Wigmore's account, the privilege was not firmly estab­
lished at that time.183 Rather than emerging in the seventeenth 
century to protect defendants in sedition and heresy trials, the mod­
em privilege actually grew legs in the late eighteenth century in or­
dinary criminal trials, both in England and in America.184 It is 
probably no coincidence that it was just at this time that defense 
lawyers came to be widely used in criminal trials. Now that they 
had lawyers, criminal defendants could afford to be silent rather 
than having to conduct their own defenses; for their part, the law­
yers must have enjoyed being able to control their cases without 
interference from their clients' risky testimony.18s 

The privilege in anything like the form we know it today was 
slow to catch on in America, even after the ratification of the Bill of 
Rights, and references to the privilege during the ratification de­
bates were few. One reason is that routine pretrial procedure in­
volved questioning of an accused by a magistrate, and the accused 
was expected to answer.186 If he did not and insisted on standing 
mute in the face of accusations, this refusal to answer could be laid 
before a later criminal jury for whatever inferences they might 

182. Accordingly, in John Lilbume's first trial, in the Star Chamber, his objection was not 
that he had a right not to answer incriminating questions but that he had a right to a proper 
accusation before he did so. 8 WIGMORE, supra note 154, § 2250, at 291, 298; Corwin, supra 
note 177, at 8. He refused to answer to any matter not included in the information against 
him. For this he was whipped, pilloried, fined, and imprisoned. With the victory of the par­
liamentary forces, the Long Parliament abolished the Star Chamber and the High Commis­
sion and forbade ecclesiastical courts to use the oath ex officio. For a discussion, see Charles 
M. Gray, Prohibitions and the Privilege Against Self-Incrimination, in TunoR RULE AND 
REVOLUTION 345 (Delloyd J. Guth & John W. McKenna eds., 1982). 

183. Wigmore placed the origin of the modem privilege with Lilbume's assertions in his 
later trials when he was faced with questions on treason and related charges. Wigmore 
claimed that the privilege was well established by the late seventeenth century. 8 WIGMORE, 
supra note 154, § 2250, at 298-99. Now, however, the work of several historians suggests that 
Wigmore's evidence was flawed. See, e.g., Langbein, supra note 2, at 1071-84. 

184. Langbein, supra note 2, at 1065-66; Eben Moglen, Taking the Fifth: Reconsidering 
the Origins of the Constitutional Privilege Against Self-Incrimination, 92 Mica L. REv. 1086 
(1994); see also J.M. BEATIIE, CRIME AND nm CoURTS IN ENGLAND 1600-1800, at 364-66 
(1986). 

185. Langbein, supra note 2, at 1066-71. 

186. See Moglen, supra note 184, at 1094-104; Morgan, supra note 179, at 18-19. 
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draw.187 In the mid-nineteenth century, police departments 
emerged and began to take over certain pretrial investigatory func­
tions, relying on informal coercion. The distinction between infor­
mal confession at the hands of the police and compelled self­
incrimination during formal proceedings was maintained until the 
1897 case of Bram188 (briefly) and the 1966 case of Miranda (per­
manently) merged the two. 

Amid this tangled history and unconvincing catalogue of tradi­
tional rationales for the clause, three key questions about the scope 
of the clause stand out. First, why does the privilege apply in a 
"criminal case" but not in a civil case? Second, why does the privi­
lege simply dissolve once immunity is granted, whereas no true pri­
vacy privilege - spousal, priest-penitent, doctor-patient, attomey­
client, and the like - likewise dissolves in the presence of immu­
nity? Third, why does the Fifth Amendment bar only compulsory 
"witness[ing]" rather than "furnishing evidence"? Any adequate 
theory must explain these three central features of the clause. No 
current theory does.1s9 

II. THE SOLUTION 

Current Fifth Amendment doctrine is a quagmire. But there is 
a way out - a road to firm, high ground. To clear up the confusion, 
we advocate a solution remarkably like the early scope of the privi­
lege, one that borrows a page from current pretrial civil discovery. 

Under our solution, the government would be able to compel all 
persons to testify truthfully in a wide variety of proceedings before 
the commencement of, or outside, a formal "criminal case" or trial. 
These venues include grand jury rooms, legislative hearings, civil 
cases, criminal cases in which someone else is on trial, and deposi­
tions organized by prosecutors. The penalty for refusing to answer 
would be contempt, 19o and the penalty for lying would be per-

187. See OFFICE OF LEGAL POLICY, U.S. DEPT. OF JUSTICE, "TRUTH IN CruMINAL Jus. 
TICE" SERIES REPORT No. 1, THE LAW OF PRE-TRIAL INTERROGATION {1986), reprinted in 22 
U. MICH. J.L. REF. 437, 482 (1989). 

188. Bram v. United States, 168 U.S. 532 (1897) {holding an involuntary confession made 
to a police official inadinissible ). 

189. Professor Stuntz claims that his descriptive theory can explain the pattern of current 
cases. See supra note 174. Whether or not this is so, Stuntz's theory - that one can excusa­
bly lie to cover up earlier crimes one has cominitted - seems historically implausible and 
morally unattractive. See supra note 174. On both these grounds, our theory is superior, and 
it also better fits the Court's recent trends. See infra Part II. 

190. A government could choose a less compulsive scheme, of course, such as one that 
"compelled" answers by allowing a later jury or fact finder to draw adverse inferences from a 
suspect's pretrial silence in the face of pointed questions. Cf. supra section I.B. 
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jury.191 In the case of criminal depositions, this compulsion would 
take place under judicial oversight, as in the civil discovery system, 
but with extra protection: the magistrate would physically preside, 
rather than oversee by remote control. Defense and prosecution 
lawyers and a court reporter would typically be present.192 In high­
profile cases, and perhaps ordinary cases as well, the magistrate 
could preserve a grand-jury-like secrecy by closing the hearing to 
the public and sealing the deposition.193 The prosecution would not 
be able to introduce compelled out-of-court testimony "in" a "crim­
inal case" unless the defendant .knowingly and intelligently con­
sented at trial, with the judge looking on. But vil'.tually all physical 
evidence and third-party testimony that the defendant's statement 

191. If a defendant can be shown to have lied at his deposition, his words - or the fact 
that he lied - still could not be introduced at his trial for the underlying offense. His words 
could be introduced, however, in a subsequent prosecution for perjury. This caveat is neces­
sary because otherwise defendants could effectively render the entire deposition process 
worthless simply by lying. The Supreme Court has adopted a similar rule in holding that 
immunized grand jury testimony cannot be used for impeachment purposes at the witness's 
trial involving the matter about which he testified, see New Jersey v. Portash, 440 U.S. 450 
{1979); Mincey v. Arizona, 437 U.S. 385 {1978), but it can be used against the witness in a 
later perjury prosecution, see United States v. Apfelbaum, 445 U.S. 115, 127-32 {1980); Glick­
stein v. United States, 222 U.S. 139, 141-42 {1911). In effect, a pretrial deposition helps 
freeze and lock in a suspect's story, and - via the threat of perjury charges - deters post­
hoc concoctions. Under our proposal, perjury would become a much more significant 
weapon in the fight against crime - just as the scope of current self-incrimination doctrine 
creates strong incentives for wiretaps and sting operations. See supra text accompanying 
notes 4-5. In a case where a suspect lies, a prosecutor may be able to prove perjury even if 
she cannot prove the predicate offense. If a murder suspect lies about his whereabouts at the 
time of the murder, for example, a prosecutor may be able to prove he is a liar, even if she 
cannot prove he is a murderer. In response to our scheme, legislatures might well choose to 
boost the penalties for perjury. 

192. Defense lawyers have traditionally been excluded from the grand jury room, and we 
would not require their presence there. Unlike a police-station interrogation, there is little 
risk of violence against a witness, and so a lawyer is not needed on that account. It is in fact 
quite useful for society to have at least one nonviolent but secret interrogation place, so that 
individual members of organized conspiracies can be brought in one by one, and their part­
ners in crime will never know for sure whether they ratted or stood mute. (The secrecy of the 
grand jury room is in effect the wall between prisoners that creates a classic "prisoner's di­
lemma" to confess the truth.) Defense lawyers, if present in the grand jury room, can actu­
ally prevent an underling who wants to tell all from squealing, for the underling's lawyer may 
really be the agent of the mob boss; such lawyers often help a group of conspirators to main­
tain a joint stonewall defense. Cf. Pamela S. Karlan, Discrete and Relational Criminal Repre­
sentation: The Changing Vision of the Right to Counse~ 105 HARv. L. REv. 670, 693-97 
(1992). Even in the case of a lone criminal, a defense attorney may at times impede rather 
than promote the truth-seeking process. See Stuntz, supra note 60, at 1944-54. Because a 
lawyer-less witness in a grand jury room may be tricked or intimidated by a clever prosecutor 
into making misleading or inaccurate inculpatory statements, we would not allow these state­
ments themselves to be admitted in a criminal case, unless the defendant so authorized. 

193. Preserving secrecy in the magistrate hearing would protect the witness from having 
to make potentially embarrassing public revelations and would prevent potential jurors in the 
public from being tainted by preliminary exposure to excludable testimony. 
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led to would be admissible.194 The defendant could also be subpoe­
naed to provide anything in his possession, except possibly his inti­
mate personal papers, upon pain of contempt. In a criminal trial 
the subpoenaed items could be introduced, but the fact that the de­
fendant produced them could not.195 

The textual argument is remarkably clean. A defendant cannot 
be forced to be a "witness against himself" - to testify, with his 
own words introduced against him - at trial "in [his own] criminal 
case." Witness here is used in its natural sense, meaning someone 
whose testimony, or utterances, are introduced at trial. Witnesses 
are those who take the stand and testify, or whose out-of-court dep­
ositions or affidavits are introduced at trial in front of the jury. In­
deed, this is exactly how the word witness seems to be used in the 
companion Sixth Amendment and in the Treason Clause of Article 
IIl.196 Physical evidence, on the other hand, can be introduced at 
trial whatever its source - even if that source is a compelled pre­
trial utterance. A witness testifies but physical evidence does not. 
A thing is not a witness. Moreover, if person A takes the stand to 
testify against defendant B, this is not the same as forcing B to be a 
witness against himself, even if B's compelled pretrial statement led 
the police to learn of A's existence and information. Although our 
suspect has indeed been forced to testify pretrial, that testimony 
occurred outside his own criminal case, beyond the earshot of the 
jury. Unless these words are introduced at trial, a suspect is not a 
"witness" against himself "in" a criminal "case." 

This clean reading makes sense of all the words of the Self­
Incrimination Clause and shows how they fit together (and with 
kindred words of the Sixth Amendment), but it also does much 
more than that. It flushes out the heretofore elusive rationale of 
the Self-Incrimination Clause, as best read: reliability. Compelled 
testimony may be partly or wholly misleading and unreliable; even 

194. An additional possibility is to allow a polygraph test to be conducted on the defend­
ant, with the proviso that the results of the test would not be admissible at trial. Polygraph 
tests, while less helpful in the employment context, have been shown to be of some help in 
the context of criminal investigations in enabling the police to decide which trails to follow. 
OFFICE OF TECHNOLOGY ASSESSMENT, U.S. CONGRESS, SCIENI1FIC VALIDIT'i OF POLY· 
GRAPH TESTING 8, 58 (1983). 

195. This last restriction obviates the Court's concern in Fisher, Doe, and Bouknight that 
the act of producing documents or objects itself has testimonial value. Cf. supra note 142; 
infra note 276. 

196. The Sixth Amendment provides the accused, in all criminal prosecutions, with the 
right, inter alia, "to be confronted with the witnesses against him" and "to have compulsory 
process for obtaining witnesses in his favor." U.S. CoNST. amend. VI. The treason provision 
provides that "[n]o Person shall be convicted of Treason unless on the Testimony of two 
Witnesses to the same overt Act" U.S. CoNST. art. Ill,§ 3. 
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an innocent person may say seemingly inculpatory things under 
pressure and suspicion and when flustered by trained inquisitors. 
But physical fruit is far more sturdy and reliable evidence, so it 
should be brought before the jury. Of course, government investi­
gations and inquisitions implicate issues beyond reliability - of 
bodily autonomy, of personal' privacy and dignity, of freedom of 
thought and conscience, and so on - but as we shall see, these 
concerns are best addressed via other constitutional clauses and 
principles outside the self-incrimination idea. 

Our clean reading also solves many of the common-sense 
conundra plaguing current doctrine. Indeed, our reading achieves 
almost the same results that Judge Friendly argued for in his wise 
and influential lectures on the Self-Incrimination Clause.197 But 
whereas Friendly's elaborate analysis led him to propose a six­
pronged constitutional amendment of over three hundred words to 
achieve his sensible results, we reach largely the same conclusions 
through a more elegant and parsnnonious textual analysis of the 
fifteen words of the existing clause. 

A. "Person" 

Under our reading of the clause, the problem of the innocent 
defendant noted earlier would be solved. There would be no war 
between the Fifth Amendment privilege and the Sixth Amendment 
right to compulsory process to obtain witnesses. An innocent de­
fendant could use "compu'lsory process" (Sixth Amendment) to 
"compel" (Fifth Amendment) the guilty party to be a "witness" 
(Fifth and Sixth Amendments) against himself, upon pain of con­
tempt and under penalty of perjury. In short, the guilty could be 
made to sing and to be subject to withering questioning by defense 
counsel. The guilty witness's compelled testimony could not be in­
troduced against him in any subsequent criminal trial, unless he au­
thorized admission at trial. But officials would otherwise be free to 
prosecute, even on the basis of leads (fruits) generated by the com­
pelled testimony. 

The Canadians already have a similar rule in cases where the 
defense calls a witness who claims he might incriminate himself by 
answering. The witness is required to testify, 19s but the prosecution 

197. See Friendly, supra note 63. 
198. Canada Evidence Act, R.S.C., ch. E-10, § 5(1) (1970) (requiring that the witness 

answer); R.S.C., ch. E-10, § 5(2) (1970) (prohibiting the prosecution from using testimonial 
admissions of a witness who objects that he will incriminate himself). A coparticipant must 
also testify, if he is charged separately from the defendant Re Regan, 2 D.L.R. 135, 137-38 
(N.S. 1939). 
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cannot use his testimonial admissions - the words themselves -
against him in a future proceeding. However, Canada does allow 
the prosecution to use the fruits of his testimony against him.199 

Some might claim there is a textual problem with this interpre­
tation because the Fifth Amendment says "in any criminal case."200 
But the key "person" this clause is designed to protect is the "per­
son" on trial - the defendant in his own criminal case. A witness 
required to testify at someone else's criminal trial with testimonial 
immunity is in basically the same position as a suspect required to 
give an immunized deposition for his own trial or to testify in a civil 
case, in a legislative hearing, before a grand jury, or in any other 
proceeding.201 

Th.is testimonial immunity has several advantages over other 
sorts. Transactional immunity would thwart legitimate law enforce­
ment against the guilty witness, and as a practical matter, so could 
use plus use-fruits immunity. Under the latter regime, prosecutors 
would need to prove that they had obtained evidence from in­
dependent sources, and, as we have seen, the costs of such a system 
in terms of lost evidence and administrative burdens can be high. 
Testimonial immunity, by contrast, would in no way hinder enforce­
ment efforts against the immunized witness: the government loses 
nothing that it already had or might get independently. On the con­
trary, by immunizing the witness, an innocent defendant would be 
helping the police, generating leads that the police would be free to 
follow to convict the real culprit. The government therefore would 
have no excuse for denying the innocent defendant's constitutional 
right of compulsory process. 

Because previous courts defined the Fifth Amendment too 
broadly, they ended up betraying the explicit Sixth Amendment 
right to compel witnesses. If the Fifth Amendment is restored to its 
proper scope, a defendant would indeed enjoy a kind of Sixth 
Amendment parity with the prosecutor. Both could subpoena; 
both could immunize. This Sixth Amendment right is absolutely 
essential, for it is truly at the heart of our criminal procedure. It is 

199. See REPORT OF THE FEDERALiPROVINCIAL TASK FORCE ON UNIFORM RULES OF 
EVIDENCE§ 33.3(b) (1982) (considering and rejecting proposals granting an indicted witness 
use-fruits immunity); see also Tague, supra note 7, at 3 n.11. 

200. See, e.g., Friendly, supra note 63, at 676. 
201. Current doctrine, of course, recognizes this too. A person can never be compelled, 

upon pain of contempt, to witness in his own criminal trial, but he can be obliged - with 
immunity - to witness in someone else's trial, civil or criminal. This immunity is enforced 
by a rule of exclusion in his own case. See supra notes 63-64 and accompanying text. The 
only question is how broad that immunity must be - exactly what must be excluded in his 
own criminal case. 
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nothing less than the right to mount a defense - a right of obvious 
importance to all defendants and of transeendent significance for 
truly innocent defendants.202 As the Supreme Court put the point 
in its landmark case, Washington v. Texas:203 

The right to offer the testimony of witnesses, and to compel their at­
tendance, if necessary, is in plain terms the right to present a defense, 
the right to present the defendant's version of the facts as well as the 
prosecution's to the jury so it may decide where the truth lies. 204 

Some might argue that the' right to compel a guilty witness to 
take the stand would not benefit the innocent defendant very much. 
The witness would simply lie. Those who framed the Fifth Amend­
ment, however, thought differently. Earlier generations believed 
that perjury was a mortal sin, resulting in eternal damnation: better 
to admit murder than commit perjury under oath.2os The power of 
oaths several centuries ago is abundantly clear from the Constitu­
tion itself, which requires oaths in two of its most important provi­
sions,206 and from landmark opinions of the Marshall Court 
stressing oaths.201 

True, times have changed. Perjury has largely lost its religious 
connotations and is feared mainly for its possible secular sanction. 
Even today, however, perjury will sometimes be a more severe pe­
nal threat than the underlying crime, and if our solution were 
adopted, legislatures might choose to increase the maximum pun­
ishment for perjury. What's more, as noted above, the witness need 
not confess all on the stand for his testimony to be vital to an inno­
cent defendant. Simply forcing a witness to tell his story can be 
invaluable. The innocent defendant then would have the opportu­
nity to demolish it with questions and other evidence that might 
otherwise be excluded for lack of foundation. Prosecutors today, 
for example, get considerable mileage out of a suspect's lies. Alibis, 
denials, and explanations "can be checked and rechecked until a 
suspect's lies are the greatest evidentiary threat to his freedom."2os 

202. See generally Westen, supra note 10, at 182-84. 
203. 388 U.S. 14 (1967). 
204. 388 U.S. at 19 (emphasis added). 
205. See BARLow, supra note 154, at 189 (stating that oaths "might serve instead of the 

Rack, to the Consciences of some Men, although they have been guilty of Offenses"), quoted 
in Langbein, supra note 2, at 1085 n.157. 

206. See U.S. CoNST. art. II (elaborating the presidential oath); U.S. CONST. art. VI, cl. 3 
(requiring officeholders to take an "Oath or Affirmation" to support the Constitution). 

207. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 180 (1803) (stressing the judicial 
oath); McCulloch v. Maryland, 17 U.S. (4 Wheat) 316, 416 (1819) (authorizing Congress to 
add new oaths). 

208. SIMON, supra note 57, at 198. 


