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Measuring harms with the living standard analysis requires a fo
cus on two key variables. The first variable is the severity of a par
ticular crime's invasion upon a victim's "personal interest." 
Consider the personal interest represented by the traditional eco
nomic term standard of living. At one end of the spectrum are inju
ries to the most primal and basic issues of standard of living -
survival with the barest of human functional capacity. Crimes that 
cause injury on this level are the most serious of all. At the other 
end of the spectrum is deprivation of a relatively high level of com
fort; this injury, although real, is not great. Between these end 
points, there is a potentially infinite number of gradations of well
being. In order to provide a scale that will be consistent in applica
tion and suggest no greater accuracy than it may fairly claim, a rela
tively small number of interim points is appropriate.16s 

The second variable for living standard analysis is the various 
kinds of interests that may be violated by a crime. These interests 
begin, but do not end, with physical safety and the protection of 
material possessions. At a minimum, a full understanding of living 
standard must also include a recognition of personal dignity inter
ests and those of individual autonomy.166 

We may then discuss the harm caused by various crimes in terms 
of how deep an injury is sustained and to what kind of interests. 
Murder affects physical safety at the most profound level and is 
thus a crime of the gravest harm evaluation. Burglary may have a 
minimal effect on physical safety, particularly if it occurs at a time 
when the dwelling would likely be unoccupied. Burglary will, how
ever, have some greater impact on living standard with respect to 
material possessions. This might interfere only with a level of rela
tive comfort - the taking of a VCR - or with the level of primal 
basic needs - the taking of a car from a house in the desert with no 
other means of transportation and no means of communication. 
But neither of these interests captures the full harm caused by a 
burglary. The deepest harm caused by a burglary may well stem 

in favor of being vaguely right." See Geoffrey Hawthorn, Introduction to THE STANDARD OF 
LIVING, supra note 157, at vii-viii. 

165. Von Hirsch and Jareborg propose a living standard scale of four levels, including the 
end points of (i) subsistence, (ii) minimal well-being, (iii) adequate well-being, and (iv) en
hanced well-being. See von Hirsch & Jareborg, supra note 155, at 17-19. 

166. See Sen, supra note 157, at 26-29. In their discussion of living standard analysis, von 
Hirsch and Jareborg suggest four such interests, although they acknowledge that their compi
lation was less the result of supporting theory than "impressions" of the kinds of interests 
normally involved in crimes committed. They propose physical integrity, material support 
and amenity, freedom from humiliation, and privacy and autonomy. See von Hirsch & 
Jareborg, supra note 155, at 19-21. 
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from the violation of the victim's sense of autonomy. Victims of 
burglaries often describe the ongoing injury they feel as they con
tinue to live in the house that the perpetrator unlawfully entered.167 

The final stage of living standard analysis calls for a combination 
of the injuries to various interests caused by a crime. The injuries 
to different interests caused by a single crime may vary in severity. 
In the case of burglary, for example, the injury to physical safety 
might be minimal, the injury to material possession variable, and 
the injury to autonomy significant. In order to determine the rela
tive harm caused by the crime of burglary, we must aggregate these 
various injuries in some manner. 

We might assess the relative harm caused by crimes by begin
ning with the deepest injury inflicted upon any interest by a crime 
and setting harm, at minimum, at this level. If we decide that bur
glary causes a very serious - but not the most profound - injury 
to autonomy interests, we would set its harm level at a similar "very 
serious" level. This level will be one of a small number of discrete 
levels of harm.168 But what of the other interests affected by bur
glary? Depending upon the severity of the intrusion, these interests 
may be used to increase the measure of harm caused by burglary 
within the "very serious" harm level.169 Living standard analysis 
permits not only an assignment of crimes to a small number of harm 
levels but also a rough set of rankings within these broad ranges. 

Both the ex ante analysis of ranking harms in terms of the rela
tive risk preferences of a rational person and the ex post ranking of 
harms through use of a living standard analysis help clarify the 
harms caused by crimes. Harm, along with culpability, lies at the 
heart of measuring the seriousness of a crime. Armed with the 
above discussion, I now return to the context of racially motivated 
violence and the question of the relative seriousness of bias crimes 
and parallel crimes. 

C. The Relative Seriousness of Bias Crimes 

The seriousness of a crime, as discussed above,110 is a function 
of the offender's culpability and the harm caused. It follows, there
fore, that the relative seriousness of bias crimes and parallel crimes 
will also tum on the culpability and harm associated with each. 

167. ELIAS, supra note 105, at 116. 
168. See, e.g., supra note 154 (describing the six levels of crimes under the Model Penal 

Code). 
169. See von Hirsch & Jareborg, supra note 155, at 23-35. 
170. See supra text accompanying notes 140-42. 
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In order to compare the culpability attached to parallel crimes 
and bias crimes, we must first return to the central relationship be
tween the two. Every bias crime contains within it a "parallel" 
crime against person or property. In the case of a bias-motivated 
assault, for example, the parallel crime of assault exists alongside 
the bias crime. In a sense, the parallel crime exists "within" the 
civil rights crime. Thus, bias crimes are two-tiered crimes, com
prised of a parallel crime with the addition of bias motivation.171 
The comparison of culpability for parallel crimes and bias crimes 
will thus weigh the single-tier mens rea of the parallel crime with 
the two-tier mens rea of the bias crime. The requisite mens rea for 
the parallel crime will generally be recklessness, knowledge, or pur
pose.172 This mens rea represents the requisite culpability for both 
the parallel crime and the first tier of the bias crime. Whatever 
culpability distinction does exist between parallel crimes and bias 
crimes resides at the second-tier mens rea of the bias crime. To 
establish a bias crime, the prosecution must prove, along with the 

171. I have argued at length elsewhere that the most compelling basis for the distinction 
between parallel crimes and civil rights crimes generally, including bias crimes, is the mental 
state of the actor. See Lawrence, Civil Rights and Criminal Wrongs, supra note 4, at 2200-07, 
2209-10. This argument is further developed below in order to demonstrate that the guilt of 
the bias crime offender turns on his possessing a bias motivation. See infra Part ill. 

172. The parallel crimes of most bias crimes are crimes against the person or property, 
such as vandalism or assault. To be guilty of these parallel crimes, the accused must have 
possessed a specific intent with respect to the elements of the crime. The Model Penal Code 
has broadened the traditional concept of specific intent to include not only purposefulness 
but also knowledge. Under the Code: 

A person acts knowingly with respect to a material element of an offense when: (i) if the 
element involves the nature of his conduct or the attendant circumstances, he is aware 
that his conduct is of that nature or that such circumstances exist; and (ii} if the element 
involves a result of his conduct, he is aware that it is practically certain that his conduct 
will cause such result. 

MODEL PENAL CooE § 2.02(2}(b) (1962). 
For some parallel crimes, however, the requisite culpability is less than specific intent, in 

which recklessness will suffice for criminal liability. The Model Penal Code defines reckless
ness as follows: 

A person acts recklessly with respect to a material element of an offense when he con
sciously disregards a substantial and unjustifiable risk that the material element exists or 
will result from his conduct. The risk must be of such a nature and degree that, consider
ing the nature and purpose of the actor's conduct and the circumstances known to him, 
its disregard involves a gross deviation from the standard of conduct that a law-abiding 
person would observe in the actor's situation. 

MODEL PENAL CooE § 2.02(c) (1962). 
Consider, for example, an offender who throws rocks at a place of worship. Although he 

may be specifically motivated by the religious affiliation of the institution, his purpose is not 
to cause any actual property damage. Thus, his culpability with respect to bias is certainly 
purposefulness, but his culpability with respect to the parallel crime of vandalism is only 
recklessness. In several states he would be guilty of the bias crime of religiously motivated 
vandalism. See, e.g., Mo. CooE ANN., CRIM. LAW § 470A (Supp. 1993}; Mo. REv. STAT. 
§ 574.085 (Supp. 1993); Omo REv. CooE ANN. § 2909.11(4) (Baldwin 1988); see also Law
rence, Civil Rights and Criminal Wrongs, supra note 4, at 2205-06 (defending a two-tiered 
mens rea approach in defining bias crimes). 
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first-tier mens rea applicable to the parallel crime, that the accused 
was motivated by bias in the commission of the parallel crime.173 

This proof would be necessary under either the racial animus model 
or the discriminatory selection model of bias crimes. Under the ra
cial animus model, the offender must have purposefully acted in 
furtherance of his hostility toward the target group. Under the dis
criminatory selection model, the offender must have purposefully 
selected the victim on the basis of his perceived membership in the 
target group. Under either model, nothing short of this mens rea of 
purpose will constitute the requisite culpability for the second tier 
of a bias crime. Unless the perpetrator was motivated to cause 
harm to another because of the victim's race, the crime is clearly 
not a bias crime.174 

The culpability associated with the commission of parallel 
crimes and bias crimes is thus identical as to what the offender did 
and differs only in· respect to why the offender did so. The rele
vance of this difference in culpability to the calculation of crime 
seriousness depends upon the reasons that the culpability itself is 
relevant to crime seriousness. 

Why is it that the intentional murderer ought to be punished 
more severely than the negligent killer? The result of the conduct 
of each is the death of the victim; they differ only as to their culpa
bility.175 To the consequentialist, the murderer is punished more 
because he was more likely to cause death than was the negligent 
killer.176 If this is the role of culpability in the calculation of crime 
seriousness, then the culpability associated with bias crimes makes 
these crimes more severe than parallel crimes. Bias crime offenders 

173. Under both federal and state law, the burden on the prosecution is to show motiva
tion. See Lawrence, Civil Rights and Criminal Wrongs, supra note 4, at 2209; Hernandez, 
supra note 10, at 848-50; Morsch, supra note 10, at 664-67. 

The second-tier mens rea for bias crimes of motivation is akin to the Model Penal Code 
culpability level of "purpose." See Lawrence, Civil Rights and Criminal Wrongs, supra note 
4, at 2209-10. Motive can be distinguished from purpose. Purpose concerns a person's con· 
scious object to engage in certain conduct or to cause a certain result. See, e.g., MoDEL 
PENAL CODE § 2.02(2)(a)(i) (1962). Motive, on the other hand, concerns the cause that 
drives the action to further that purpose. See Morsch, supra note 10, at 666. Although pur
pose and motive are plainly not identical, the distinction is not critical in the framework of a 
two-tier analysis. Consider the bias crime of an assault with racial motivation. The perpetra· 
tor of this crime could either (i) possess a mens rea of purposefulness or knowledge or reck· 
lessness with respect to the assault along with a motivation of racial bias; or (ii) possess a 
first-tier mens rea of purposefulness (or knowledge or recklessness) with respect to the paral
lel crime of assault and a second-tier mens rea of purpose with respect to the object to assault 
the victim because of his race. See Lawrence, Hate Crimes/Hate Speech Paradox, supra note 
4, at 719-20. 

174. Lawrence, Civil Rights and Criminal Wrongs, supra note 4, at 2209-10. 
175. See supra text accompanying notes 140-42. 
176. For an exposition of this view, see Simons, supra note 143, at 503-08. 
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are more likely to cause harm than are those who commit the same 
crimes without bias motivation. Bias crimes generally are more 
likely to be assaults than are parallel crimes and bias-motivated as
saults are far more likely to be brutal.177 

An alternative explanation for punishing the murderer more se
verely than the negligent killer is that his act of killing intentionally 
is more blameworthy than is the accidental, or even reckless, kill
ing.178 If culpability is relevant to crime seriousness because it 
bears on blameworthiness, then the argument that the culpability 
associated with bias crimes makes these crimes more serious than 
parallel crimes is as compelling as it was for the consequentialist. 
The motivation of the bias crime offender violates the equality prin
ciple, one of the most deeply held tenets in our legal system and our 
culture.179 To the extent that crime seriousness is designed to cap
ture a deontological concept of blameworthiness, bias crimes are 
more serious than other crimes. The rhetoric surrounding the en
actment of bias crime laws suggests that most supporters of such 
legislation espouse a thoroughly deontological justification for the 
enhanced punishment of racially motivated violence.180 

This trend is well illustrated by an unusual punishment for bias 
crimes proposed in Marlborough, Massachusetts. The Marlborough 
city council unanimously approved an ordinance that would deny 
public services, such as local licenses, library cards, ·or even trash 
removal, to those convicted of bias crimes. Supporters of the ordi
nance drew upon the community's disdain for the racial prejudice 
demonstrated by the bias criminal rather than the harm caused by 
the criminal's conduct.181 

Culpability analysis, therefore, advances the argument for the 
relatively greater seriousness of bias crimes. The argument is 
equally supported by culpability theory based upon consequential
ist and nonconsequentialist justifications for punishment. 

177. See supra text accompanying notes 86-87. 

178. See Simons, supra note 143, at 495-96. 

179. See supra text accompanying note 110. 

180. See, e.g., 139 CoNG. REc. S13176 (daily ed. Oct. 6, 1993) (statement of Sen. Fein
stein, chief sponsor of the Hate Crimes Sentencing Enhancement Act of 1993) (arguing for 
the Act's passage because "[s]omeone who selects a victim of a crime based on bigotry and 
hatred, should be subject to the stiffest penalties"). 

181. See Doreen Iudica Vigue, Marlborough Eyes Halt to Services as Hate Crime Penalty, 
BoSToN GLOBE, Jan. 26, 1994, at 1. The proposed ordinance was later vetoed by the city's 
mayor who raised concerns both as to the ordinance's enforceability and its constitutionality. 
See Doreen Iudica Vigue, Marlborough Mayor Vetoes Hate Crime Law, BoSToN GLOBE, Feb. 
3, 1994, at 22. 
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A harms-based analysis also demonstrates that bias crimes are 
more serious than parallel crimes, regardless of the theory of pun
ishment we assume.182 Under an ex ante analysis, the question is 
whether the rational person would risk a parallel crime before he 
would risk a bias crime.183 For several reasons, the answer is proba
bly yes. Consider the example of vandalism. The parallel crime 
arising out of the defacement of a building or home is primarily a 
nuisance to the victim. The loss is insurable and, if not insured, is 
suffered in terms of time or money or both. If that vandalism is 
bias-motivated, the defacement might take the form of swastikas on 
a synagogue or racist graffiti on the home of an African-American 
family. This harm is not a mere nuisance. The potential for deep 
psychological harm, and the feelings of threat discussed earlier,184 
exceed the harm ordinarily experienced by vandalism victims. No 
one can buy insurance to cover these additional harms. Faced with 
the choice between these two types of vandalism, the rational per
son would risk the relatively insurable parallel crime before risking 
the more personally threatening bias crime with its longer-lasting 
effects.185 

A similar analysis applies to attacks against persons rather than 
property. In the parallel crime of assault, the perpetrator generally 
selects the victim (i) randomly or for no particular conscious rea
son, (ii) for a reason that has nothing to do with the victim's per
sonal identity, such as when the victim is apparently carrying 
money, or (iii) for a reason relating to personal animosity between 
the perpetrator and the victim. A random assault or a mugging 

182. The analysis of proportionality above, see supra text accompanying notes 113-39, 
drew upon retributive and utilitarian theories of punishment. Under each, the severity of 
punishment must correlate in some manner with the seriousness of the offense. The harms 
analysis that follows in the text draws on the proportionality argument developed in this 
article and therefore applies to both retributive and utilitarian justifications of punishment. 

183. See supra text accompanying notes 151-54. 
184. See supra text accompanying notes 91-107. 
185. A recent case of an electrical fire that destroyed a Boston area synagogue provides 

the framework for a useful hypothetical example of a rational person's relative willingness to 
bear the risk of parallel vandalism versus bias-motivated vandalism. See Matthew Brelis, 
Synagogue Fire is Traced to Faulty Circuit Breaker, BoSTON GLOBE, Jan. 14, 1994, at 38. In 
the short period immediately after the fire, prior to the determination of the cause, there 
might well have been widespread concern that the fire was the result of bias-motivated arson. 
In this case, the news that it was not would be met with great relief. Part of this relief would 
be attributed to the fact that the fire had occurred accidentally and was not the result of 
arson, bias-motivated or otherwise. But this explanation would not capture the entire reac
tion, part of which would be attributable to the fact that anti-Semitism was ruled out as a 
cause. Had the fire been caused by foul play without bias motivation - for example, by 
pecuniarily motivated arson without any trace of anti-Semitism - surely the reaction of both 
victims and the general community would have exceeded the reaction that followed the acci
dental fire, but it would not have been as great as if the arson had been religiously motivated. 



November 1994] The Punishment of Hate 367 

leaves a victim with at least a sense of being unfortunate and at 
most a sense of heightened vulnerability. An assault as a result of 
personal animosity causes at most a focused fear or anger directed 
at the perpetrator.186 Unlike a parallel assault, a bias-motivated as
s~ult is neither random nor directed at the victim as an individual, 
and this selection and the message it carries cause all the harms 
discussed earlier.187 The perpetrator selects the victim because of 
some immutable characteristic, actual or perceived. As unpleasant 
as a parallel assault is, the rational person would still risk being vic
timized in that manner before he would risk the unique humiliation 
of a bias-motivated assault. 

An ex post analysis provides further clarity and support for this 
conclusion. A living standard analysis focuses on depth of injury 
caused by a crime to interests like physical safety, material posses- · 
sions, personal dignity, and autonomy.188 The parallel assault crime 
and the bias assault crime will cause roughly similar injuries to the 
physical safety and material possessions of the victim. But the in
jury to the bias crime victim's autonomy - in terms of his sense of 
control over his life - and to his personal dignity will exceed that 
inflicted upon the parallel assault victim. This is clear from the far 
greater occurrence of depression, withdrawal, anxiety, and feelings 
of helplessness and isolation among bias crime victims than is ordi
narily experienced by assault victims.189 

Moreover, the target community and society suffer greater con
sequences from bias crimes than from parallel crimes. A parallel 
crime may cause concern or even sorrow among certain members of 
the victim's community, but it would be unusual for that impact to 
reach a level at which it would negatively affect their living stan
dard. By contrast, bias crimes spread fear and intimidation beyond 
the immediate victims to those who share only racial characteristics 
with the victims. Members of the target group suffer injuries simi
lar to those felt by the actual victim.19° Unlike the sympathetic 
nonvictims of a parallel crime, members of the target community 

186. Cf. supra note 97 and accompanying text. I omit domestic violence from this cate
gory of parallel assault. Domestic violence shares many characteristics with bias crimes, in 
terms of both the culpability of the perpetrator and the impact on the victim. A full explora
tion of the relationship between domestic violence and bias crimes is beyond the scope of this 
article, but it is certainly a question that deserves serious attention. 

187. See supra section l.B.1. 
188. See supra text accompanying notes 155-69. 
189. See Levin, supra note 64, at 166; Weiss, supra note 91, at 182-83; Henneberger, supra 

note 92, at 113; Kleinfield, supra note 92, at B2; see also Weiss et al., supra note 93, at 28-29. 
190. See KARMEN, supra note 105, at 262-63; Kelly et al., supra note 3, at 26; Matsuda, 

supra note 6, at 2330-31; see also supra text accompanying note 105. 
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will suffer a living-standard loss in terms of a threat to dignity and 
autonomy and a perceived threat to physical safety. Bias crimes 
therefore cause a greater harm to a society's collective living stan
dard than do parallel crimes. 

According to Herbert Packer, "[I]t is inescapable that ... some 
offenses are to be taken more seriously than others and that the 
severity of the available punishment should be proportioned to the 
seriousness with which the offense is viewed."191 Because bias 
crimes are more serious than most parallel crimes, it is equally ines
capable that bias crimes warrant enhanced criminal punishment 
over those penalties that apply to parallel crimes. 

III. ATTRIBUTION OF GUILT FOR BIAS CRIMES 

Having argued above that bias crimes ought to receive more se
vere punishment than parallel crimes, I now turn to the definition 
and critical elements of a bias crime. Section III.A returns to the 
relationship between culpability and harm discussed in Part II but 
does so in the context of understanding individual guilt. Whereas 
the seriousness of bias crimes generally justifies the enhanced pun
ishment of these crimes collectively, the harm to a particular victim 
does not, in and of itself, warrant the conclusion that a particular 
perpetrator is guilty of a bias crime. Bias motivation of the perpe
trator, and not necessarily the resulting harm to the victim, is the 
critical factor in determining an individual's guilt for a bias crime. 
For the purposes of section III.A, bias motivation may entail either 
racial animus or discriminatory selection. 

Section III.B applies the focus on bias motivation to the two 
models of bias crimes developed in Part I - the discriminatory se
lection model and the racial animus model. This section argues that 
the discriminatory selection model of bias crimes, upheld in Wis
consin v. Mitchell, is inferior to the racial animus model as a de
scription of those offenses that warrant enhanced punishment. 
Discriminatory selection of a victim may often provide important 
evidence of racial animus, but selection alone is insufficient for bias 
crime guilt. 

A. The Crucial Role of the Offender's Mental State in 
Determining Guilt or Innocence 

The result of the criminal conduct alone does not ultimately tell 
us much concerning the guilt or innocence of an actor accused of a 

191. PACKER, supra note 122, at 143. 
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bias crime. The most compelling basis for deciding whether an indi
vidual has committed a bias crime lies in the mental state of the 
actor. This section uses general criminal law principles to justify a 
focus on mental state and applies those conclusions to the particular 
context of bias crimes. 

The modem trend in the study of criminal law, as noted 
above,192 has been toward a focus on the state of mind or culpabil
ity of the accused. Punishment theorists - retributivists and utili
tarians alike - have generally considered guilt or innocence to be 
critically linked to the actor's mental state. If the focus concerning 
guilt is shifted from the accused's culpability to the results of his 
conduct, then guilt is triggered by events and circumstances that 
may be beyond his control. The occurrence of harmful results is 
often fortuitous and therefore outside the realm of that which pro
vides a justifiable indication of the actor's blameworthiness.193 

A result-oriented focus is particularly inappropriate for deter
mining guilt in the context of bias crimes. In many cases, the harms 
associated with a bias crime depend entirely on whether the victim, 
the target group, and the society perceive the perpetrator's bias mo
tivation. But in most cases, a perpetrator will have little control 
over the perceptions of others; the victim, the target group, and the 
community may mistakenly perceive a bias motive when none is 
present, and they might fail to perceive a bias motive that is in fact 
really there.194 Accordingly, the criminal law should not focus on 
the results of a perpetrator's actions when deciding whether he has 
committed a bias crime. Rather, the law should focus on the ac
cused's mental state. Society refuses to punish a person who has 
caused a truly accidental death, but it does punish the murderer, 
even though both persons' actions have caused a loss of life. Nor 

192. See supra text accompanying notes 140-146 (discussing the focus on the actor's cul
pability for punishment under both retributive theories of punishment and utilitarian 
theories). 

193. See BERNARD WILLIAMS, MoRAL LUCK 20-39 (1981) (analyzing the role of contin
gencies in making moral assessments); FLETCHER, supra note 112, § 6.6.5, at 479; Kenneth 
Simons, Mistake and Impossibility, Law and Fact, and Culpability: A Speculative Essay, 81 J. 
CRIM. L. & CRIMINOLOGY 447, 504-06 (arguing that results occurring by accident negate 
intention); see also Lawrence, Civil Rights and Criminal Wrongs, supra note 4, at 2203-04. 

194. Those who have argued for a harms-based guilt standard have dealt primarily if not 
exclusively witb tbe civil context, which permits a focus on the harm caused and the need to 
compensate tbe victim. See, e.g., Delgado, supra note 6. If this view were applied to the 
criminal context, it would allow for tbe punishment of bias crimes solely for the harm caused 
unless tbe defendant could prove tbat tbe offending act was utterly devoid of racial motiva
tion, so long as the target community perceived tbe act to be racially motivated. This is 
essentially tbe position advocated, for example, in Note, Combatting Racial Violence: A Leg
islative Proposa~ supra note 10. I reject this application of strict liability principles and radi
cal burden shifting in tbe criminal context. 
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would this outcome change if the victim's family, firmly but incor
rectly, believed that the accused acted intentionally. Similarly, the 
guilt or innocence of a person accused of a bias crime should turn 
on his mental state, not on the results of his actions. 

Our focus on culpability - that is, the motivation of the bias 
criminal - presents us with three problem cases that warrant fur
ther analysis: the cases of the Clever Bias Criminal, the Uncon
scious Racist, and the Unknowingly Offensive Actor. 

The Clever Bias Criminal is aware of the centrality of culpability 
in establishing guilt of a bias crime. He therefore articulates a pretex
tual, nonbias motivation for an assault that was in fact motivated by 
bias. 

The Unconscious Racist commits an interracial assault that, 
although unconsciously motivated by bias, is without conscious racial 
motivation. He asserts, for example, that the victim improperly 
strayed into his neighborhood and that he would have attacked the 
victim regardless of ethnicity in order to defend his "turf." Unlike the 
Clever Bias Criminal, the Unconscious Racist consciously believes 
this assertion. 

The Unknowingly Offensive Actor seeks to shock or offend the 
community generally but chooses to do so in a manner that is particu
larly threatening to a certain racial or ethnic group. He defaces public 
property with a swastika because he knows that this public use of a 
societal taboo will shock people in general. He neither intends to of
fend Jews in particular nor is he even aware of the fact that the swas
tika has this particularized effect on the Jewish community. 

The least problematic of our three cases is that of the Clever 
Bias Criminal. This case presents strictly an evidentiary problem. 
The prosecution will have to demonstrate bias motivation beyond a 
reasonable doubt; this will often be difficult. The proof problems 
raised by bias motivation, however, are not inherently different 
from those raised by proof of any other motivation. Suppose that a 
state adopts murder for profit as one of the aggravating circum
stances in its capital sentencing process.195 Profit motivation will 
involve many of the same evidentiary problems as does proof of 
bias motivation. To some extent, the prosecution can prove each 
using circumstantial evidence. For example, evidence that the de
fendant was paid is certainly probative of profit motivation. But 
proof of murder for gain requires more. The prosecution must 
prove not only that the defendant was compensated for committing 
the murder but also that monetary gain provided the motivation for 

195. See, e.g., MooEL PENAL CooE § 210.6(3)(g) (1962) (providing that the aggravating 
circumstances to be considered include whether the murder "was committed for pecuniary 
gain"). 
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the act. A combination of such factors as the timing and nature of 
the payment along with the payment itself may prove profit motiva
tion. Similarly, the circumstances of the Clever Bias Criminal's in
terracial assault may give rise to a strong inference of racial 
motivation. Those circumstances, combined with the nature of the 
assault and statements made by the accused during the assault,196 

may prove bias motivation. Although proof of the defendant's mo
tivation will often present a serious challenge for the prosecution, 
this fact alone does not justify a result-oriented approach to bias 
crimes. 

The case of the Clever Bias Criminal raises one additional prob
lem that warrants brief examination. Suppose that the Clever Bias 
Criminal successfully articulates his pretextual nonracial motivation 
not to the jury but rather to the victim and the victim's community. 
Put differently, what should be the result when the victim and the 
target community of a racially motivated assault are unaware that 
the attacker was motivated by bias? One might argue that under 
these circumstances, the actor is not guilty of a bias crime because 
he has not caused the objective harms associated with bias crimes. 
This requirement of actual harm for guilt, however, is miscon
ceived. As I discussed earlier,197 actual harm has never been a sine 
qua non for guilt, and there is no reason for bias crimes to be an 
exception to this rule. Consider a would-be assassin who places 
what he believes to be a lethal quantity of poison in his victim's 
drink. Unbeknownst to the assassin, the dosage is quite harmless. 
The intended victim is left alive, unaware and completely unaf
fected by the events. The actor has thus caused no objective harm. 
He is guilty, however, of attempted murder.198 His guilt is 
grounded either in his future dangerousness199 or in his moral 
blameworthiness for this unsuccessful attempt.200 Under either un
derstanding, it is irrelevant that the intended victim emerged un
scathed. Similarly, it is irrelevant to the guilt of the Clever Bias 

196. For an example of a case in which the defendant's statements were important evi
dence of his bias motivation, see W1Sconsin v. Mitchell, 113 S. Ct. 2194 {1993). 

197. See supra note 194 and accompanying text. 
198. As a further example of this phenomenon, consider the crime of attempted false 

imprisonment. See, e.g., MooEL PENAL CooE § 212.3 (1962) (providing that a person com
mits a misdemeanor if he knowingly restrains another unlawfully so as to interfere substan
tially with his liberty). Attempted false imprisonment leaves the victim unaffected because 
the victim never felt falsely imprisoned. 

199. See, e.g., EWING, supra note 123, at 45; PACKER, supra note 122, at 140; see supra 
notes 121-22. 

200. See, e.g., MURPHY, supra note 113, at 21; Radin, supra note 115, at 1164-69; see supra 
notes 115-17. 
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Criminal that he did not cause the harms caused by completed bias 
crimes. He is guilty of an attempted bias crime. 

The case of the Unconscious Racist raises a far more complex 
problem than that of the Clever Bias Criminal. Unlike the Clever 
Bias Criminal, the reasons proffered by the Unconscious Racist as 
motivation for his conduct are not consciously pretextual.201 Con
sider the racially charged incident in Bensonhurst, New York, in 
which a group of white youths assaulted Yusef Hawkins, a black 
teenager.202 Many residents of Bensonhurst insisted that the area 
had no racial problems, reasoning instead, "It's not your color. It's 
whether they know you or not."203 Suppose that a jury hearing evi
dence of this "turf motivation" is fully persuaded that (i) the de
fendants were consciously motivated by a desire to protect their 
neighborhood from outsiders; (ii) the defendants' unconscious mo
tivation was to keep African Americans out of their neighborhood; 
and (iii) the defendants were honestly unaware of their unconscious 
motivation. These defendants, as described, are Unconscious Rac
ists. Should the Unconscious Racist be found guilty of an "uncon
scious" bias crime? In other words, is guilt of a bias crime 
sufficiently established by a mens rea of unconscious bias motiva
tion and an actus reus of conduct that in fact causes the resulting 
harm of a bias crime? 

The answer must be "no." For several reasons, the Unconscious 
Racist is not guilty of a bias crime. First, in general, punishment 
based upon a person's unconscious motives runs afoul of the princi
ple of voluntariness that underpins the criminal law: a person may 
only be punished for what he did of his own volition.204 Professor 
Moore has described this as the "principle of consciousness": "[l]n 

201. There has been a growing recognition of the role of unconscious racism in our un
derstanding of our society in general and of our legal system in particular. See, e.g., Sheri 
Lynn Johnson, Unconscious Racism and the Criminal Law, 13 CORNELL L. REv. 1016 (1988); 
Charles R. Lawrence III, The Id, the Ego, and Equal Protection: Reckoning with Uncon
scious Racism, 39 STAN. L. REv. 317 {1987). One student author has identified unconscious 
racism as the cause of prosecutorial and investigatory biases against enforcement of bias 
crimes laws. See Hernandez, supra note 10, at 852-55. Unconscious racism has not been 
brought directly to bear on the mens rea of civil rights crimes. Moreover, no one has argued 
that crimes motivated by unconscious racism should be deemed bias crimes. Cf. Note, Com
batting Racial Violence: A Legislative Proposal, supra note 10, at 1272-75 (advocating shifting 
the burden of proving racial motivation to facilitate prosecution of bias crimes, but advancing 
no argument based upon unconscious racism). 

202. See Andrew Sullivan, The Two Faces of Bensonhurst, NEw REPueuc, July 2, 1990, at 
13-16. 

203. Id. 
204. See MODEL PENAL CooE § 2.01{1) (1962); DRESSLER, supra note 114, § 9.02, at 65; 

FLETCHER, supra note 112, § 10.3.2, at 802-07; HART, supra note 119, at 22-24, 140-45; 
PACKER, supra note 122, at 73-77. 
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order to ascribe fairly responsibility to a person for causing a harm, 
he must have consciously acted intentionally, and to ascribe fairly 
responsibility to a person for attempting to cause a harm, he must 
have acted with that harm as his conscious reason."205 It is one 
thing to punish the Unconscious Racist for assault; he intentionally 
acts to attack his victim and his conscious reason for doing so is to 
hurt the victim. It is quite another thing to punish the Unconscious 
Racist for a bias crime; he did not consciously attack his victim for 
racial reasons, nor is his conscious reason for doing so to inflict the 
particular harms associated with a bias crime. With respect to the 
bias element of his crime, the Unconscious Racist is comparable to 
the paradigmatic case of a sleepwalker who commits a criminal act. 
The sleepwalker is guilty of no crime because his acts are not con
sidered to be his own.206 

The second reason that the Unconscious Racist should not be 
deemed guilty of a bias crime concerns the evidentiary problems 
that arise relative to the determination of the precise nature of a 
defendant's unconscious. These problems are extremely difficult 
and perhaps unsolvable. Earlier, I dismissed the evidentiary ques
tions raised with respect to the Clever Bias Criminal because these 
questions are not different from similar proof problems that occur 
in various areas of criminal law.207 But criminal law includes no 
analogy to the proof required in the Unconscious Racist case. No
where in the criminal law is there an established need to determine 
the unconscious, either as an element of a crime or as an aspect of a 
defense.208 

Finally, the need for reliance upon theories of unconscious rac
ism in order to prosecute bias crimes effectively may not be as great 
as it may appear. Consider a hypothetical based on the Ben
sonhurst case. Suppose that, in addition to the proof outlined 
above, the prosecutor of Unconscious Racist II could show that (i) 
the assault was motivated by the victim's status as "outsider"; and 
(ii) to the defendants, the term outsider is a pretext for black -

205. Michael S. Moore, Responsibility and the Unconscious, 53 S. CAL. L. REv. 1563, 
1621-27 (1980). 

206. See Norval Morris, Somnambulistic Homicide: Ghosts, Spiders, and North Koreans, 
5 RES JuoICATAE 29-32 (1951) (discussing The King v. Cogdon (unreported), in which the 
defendant was acquitted of murder after she killed her daughter while sleepwalking); see also 
James William Cecil Turner, The Mental Element in Crimes at Common Law, in THE Moo
ERN APPROACH TO CRIMINAL LAW 195, 204 (L. Radzinowicz & J.W.C. Turner eds., 1945) 
(collecting situations in which a person accused of a criminal act defended with the argument 
that the conduct was involuntary). 

207. See supra text accompanying notes 195-98. 
208. See GLANVILLE WILLIAMS, CRIMINAL LAW§ 17 (2d ed. 1961). 
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that is, they regard all blacks as "outsiders." Under these circum
stances, the prosecution has proven a bias crime. In fact, Uncon
scious Racist II is not really unconscious about his racist motives at 
all. He stands in virtually the same moral position as the Clever 
Bias Criminal. Although his use of a pretext for race is not neces
sarily driven by a desire to avoid prosecution, Unconscious Racist 
II articulates a pretext that masks what is in fact a conscious bias 
motivation. 

Unconscious Racist II does not, however, comprise all cases of 
the Unconscious Racist. If it appears that "outsider" is not a pre
text for race but in fact a more complex concept that correlates 
strongly but not perfectly with race, it would be too dangerous an 
invasion into the psyche to construct a case of bias motivation. 

The last of the three special cases is that of the Unknowingly 
Offensive Actor. The Unknowingly Offensive Actor model is based 
upon a growing number of vandalism cases involving the use of 
swastikas that lack any bias motivation. Young offenders in partic
ular commit these crimes for a "thrill" or in order to shock adults. 
Perpetrators of these crimes do not specifically seek to offend the 
local Jewish community and are unaware that their conduct has this 
effect.209 The Unknowingly Offensive Actor, therefore, consciously 
acts intentionally in a manner that (i) is intended to cause the harm 
associated with a parallel crime of vandalism, but (ii) in fact causes 
the harm associated with a bias crime. 

The Unknowingly Offensive Actor is like the Clever Bias Crimi
nal and the Unconscious Racist with respect to element (ii) but dif
fers from the other two with respect to element (i). Unlike the 
Clever Bias Criminal, he truly does not intend to cause the harm of 
a bias crime. Unlike the Unconscious Racist, he does not even in
tend to do so unconsciously. Has the Unknowingly Offensive Actor 
committed a bias crime? 

Although guilty of the parallel crime of vandalism, the Unknow
ingly Offensive Actor is not a bias criminal. Most Unknowingly Of
fensive Actors fall into either of two categories: the Unknowingly 
Offensive Actor (Unlucky) and the Unknowingly Offensive Actor 

209. See Donald P. Green & Robert P. Abelson, Understanding Hate Crime: A Case 
Study of North Carolina {Apr. 20, 1993) (unpublished manuscript, part of a working paper 
series for the Institution for Social and Policy Studies at Yale University) (suggesting that 
some bias crimes are manifestations of generalized juvenile delinquency rather than directed 
expressions of animus or hostility toward the target group). The phenomenon of the Un
knowingly Offensive Actor is captured by Jack Levin's apt and colorful phrase, " '1\venty 
years ago they might have stolen hubcaps. Today they spray-paint a swastika on a build
ing.'" Anthony Flint, Swastikas Often a Tool of Shock Not Hate, BOSTON GLOBE, Jan. 31, 
1994, at 13 (quoting Northeastern University Professor Jack Levin). 
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(Negligent). The Unknowingly Offensive Actor (Unlucky) is a van
dal who, by fortuity, selects a means of vandalism that creates a 
harm normally associated with a bias crime. He cannot become a 
bias criminal merely by the accident of picking a swastika as the 
mark by which he will deface property if, as we hypothesize, he 
truly does not know the impact of this symbol.210 Under this hy
pothesis, the Unknowingly Offensive Actor cannot be blamed for 
his crime beyond the blame that attaches to a case of simple 
vandalism. 

The Unknowingly Offensive Actor (Negligent), by contrast, is 
not blameless. Even if he did not know the meaning and impact of 
the swastika, he should have known. The blame that attaches to the 
conduct of the Unknowingly Offensive Actor (Negligent), however, 
is on a different and lower level from that of the true bias criminal. 
He is not blameworthy for committing a racially motivated act of 
vandalism. At most, he has been negligent concerning his aware
ness of the symbols he uses.211 This negligence is insufficient culpa
bility to support guilt for the commission of a bias crime.212 

Guilt of a bias crime turns on the culpability of the actor - that 
is, on his bias motivation - and not on the results of his conduct. 
The problems raised by the Clever Bias Criminal, the Unconscious 
Racist, and the Unknowingly Offensive Actor require no contrary 
result. But the question remains, what is the nature of bias motiva-

210. See supra text accompanying notes 182-95 (discussing limitations of result-oriented 
punishment generally and specifically with respect to the punishment of bias crimes); 
FLETCHER, supra note 112, §§ 3.1.1, 6.65, at 115-18, 472-83 (arguing that result-oriented pun
ishment is inappropriate for certain crimes). 

211. By definition, the behavior of the Unknowingly Offensive Actor (Negligent) does 
not reach the level of recklessness with respect to the elements of a bias crime. Reckless 
conduct, under the Model Penal Code, is action taken with a conscious disregard of the likeli
hood of the harm. MODEL PENAL CoDE § 2.02(2)(c) (1962). By hypothesis, the Unknow
ingly Offensive Actor has not consciously disregarded the possibility that the swastika will 
have a particularized harm on Jews. At most, he has behaved negligently. Under the Model 
Penal Code, a person is criminally negligent with respect to an element of a crime when his 
failure to perceive a substantial and unjustifiable risk that the element exists "involves a gross 
deviation from the standard of care that a reasonable person would observe in the actor's 
situation." MoDEL PENAL CoDE § 2.02(2)(d) (1962). 

Given the findings of Professors Green and Abelson's study, see Green & Abelson, supra 
note 209, the Unknowingly Offensive Actor's ignorance of the meaning of the swastika may 
constitute a gross deviation from what the reasonable person in his situation would know. In 
any event, the highest level of culpability that the Unknowingly Offensive Actor exhibits with 
respect to a bias crime is that of criminal negligence. 

212. At most, the Unknowingly Offensive Actor (Negligent) could be charged with some 
low level of bias crime. There is no jurisdiction with a bias crime law that requires only 
negligence with respect to the element of racial motivation. I have argued elsewhere that the 
mens rea requirement for bias crimes ought to be the requisite mens rea for the parallel 
crime and the purpose to commit a bias crime - that is, conscious racial motivation. See 
Lawrence, Civil Rights and Criminal Wrongs, supra note 4, at 2209-10. 
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tion? Thus far in the discussion, I have not distinguished between 
bias motivation as animus toward the victim's racial group and bias 
motivation as discriminatory selection of the victim based on race. 
It is to this question - the relative merits of the racial animus and 
the discriminatory selection models of bias crimes - that I now 
tum. 

B. Analyzing the Discriminatory Selection Model and the 
Racial Animus Model of Bias Crimes 

The two models of bias crimes differ as to the role racial animus 
plays, if any, in defining the elements of the crime. The racial ani
mus model defines these crimes on the basis of the perpetrator's 
animus toward the racial group of the victim and the centrality of 
this animus in the perpetrator's motivation for committing the 
crime.213 The discriminatory selection model defines these crimes 
solely with reference to the perpetrator's choice of victim on the 
basis of the victim's race.214 

Any case that would meet the requirements of the racial animus 
model would necessarily also satisfy those of the discriminatory se
lection model because a crime motivated by animus toward the vic
tim's racial group will necessarily be one in which the victim was 
discriminatorily selected on this basis. The reverse is not true. 
Cases of discriminatory selection need not be based upon racial ani
mus. Two hypothetical cases will illustrate the point that some 
cases could fall within a discriminatory selection model statute but 
outside a statute of the racial animus model. 

The Purse Snatcher is a thief who preys exclusively upon women 
because he believes that he will better achieve his criminal goals by 
grabbing purses from women than by trying to pick wallets out of 
th~ pockets of men. The Purse Snatcher discriminatorily selects his 
victims on the basis of gender. Nonetheless, he has no animus 
toward women as a group, and his thefts are not motivated by any 
attitudes about women other than the manner in which they carry 
their valuables.215 The Violent Show-Off is based on the hypotheti
cal proposed by the Attorney General of Wisconsin during the oral 
argument to the Supreme Court in Wisconsin v. Mitchell.216 Sup-

213. See supra text accompanying notes 16-17, 61-72. 
214. See supra text accompanying notes 14-15, 52-57. 
215. The hypothetical of the Purse Snatcher assumes that we are in a jurisdiction that 

includes gender as one of the categories protected by its bias crime statute. See supra note 
13. 

216. See supra note 57. 
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pose that Todd Mitchell's sole motivation in selecting a white victim 
was to impress his friends, and that Mitchell himself was otherwise 
indifferent as to the choice of his victim. If this were the case, 
Mitchell's selection of Riddick would have been racially based, but 
the selection itself would not have been based on any animus 
toward white people. Has either the Purse Snatcher or the Violent 
Show-Off committed a bias crime? 

As a matter of positive law, both the Purse Snatcher and the 
Violent Show-Off are guilty under the Wisconsin discriminatory se
lection model bias crime statute, and both are innocent under the 
New Jersey racial animus model bias crime statute.217 As a norma
tive issue, the Purse Snatcher should not be deemed a bias criminal 
and the Violent Show-Off, depending on the circumstances of his 
offense, may not be. The discriminatory selection model thus over
reaches in instances such as the two cases under consideration. 

The Purse Snatcher easily demonstrates the distinctions be
tween the two models of bias crimes and the shortcomings of a dis
criminatory selection model. The Purse Snatcher acts with no 
animus toward his victim's group. From either a retributive or utili
tarian perspective, the Purse Snatcher should not be punished for a 
bias crime. 

Punishing the Purse Snatcher not only for the theft but also for a 
bias crime would place him on the same moral plane as someone 
who targets women out of a violent expression of misogyny. Even 
if the harms caused by the two criminals are similar, their culpabil
ity is distinct. For a retributivist, the difference in culpability be
tween that of the Purse Snatcher and the violent misogynist 
translates into a similar difference in blame: the Purse Snatcher is 
less blameworthy than the violent misogynist and deserves a lesser 
punishment. Put differently, the Purse Snatcher deserves to be 
punished for the theft but not for a bias crime. The same claim may 
be maintained from a consequentialist point of view. The appropri
ate deterrence for the Purse Snatcher is neither more nor less than 
the deterrence appropriate for any other common thief. If the de
fendant were a bias criminal, his misogynistic drive to commit his 
crime would require greater deterrence and thus warrant greater 
punishment. Under either approach to punishment, therefore, the 
culpability of the violent misogynist is directly related to the factors 

217. See supra text accompanying notes 52-57, 61-62. The "innocence" of the Purse 
Snatcher and the Violent Show-Off, of course, refers only to charges under a bias crime law. 
Each is guilty of a parallel crime - theft for the Purse Snatcher and assault for the Violent 
Show-Off. 
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that make bias crimes more serious than parallel crimes, whereas 
the culpability of the Purse Snatcher does not implicate those fac
tors. Because a discriminatory selection model bias crime statute 
would punish the Purse Snatcher as a bias criminal, it must be 
flawed. 

The Violent Show-Off raises a harder set of issues. He has 
much in common with the Unknowingly Offensive Actor, who 
should not be held criminally liable for the commission of a bias 
crime.218 The Violent Show-Off's purpose is to assault a victim in a 
manner that will impress his friends. To him, it is of no importance 
that the manner itself calls for the discriminatory selection of a vic
tim. The racially discriminatory dimension of the Violent Show
Off 's act is unconnected to the purpose of his conduct. 

There is a distinction between the Violent Show-Off and the 
Unknowingly Offensive Actor that appears on first examination to 
call for the former's bias crime liability. Whereas the Unknowingly 
Offensive Actor was unaware that his conduct would cause a fo
cused harm on a particular racial group, the Violent Show-Off 
knows full well that he is seeking out a member of a particular ra
cial group to do harm. Recall that the Unknowingly Offensive Ac
tor sought to shock everyone; his means of doing so was to draw a 
swastika. Suppose that he sought not to shock the general commu
nity but to shock the Jewish community in particular and that his 
means of doing so was to deface a synagogue with a swastika. Sup
pose further that he then argued that he did so only to impress his 
friends and not out of any animosity toward Jews. The Unknow
ingly Offensive Actor has now become the Violent Show-Off - but 
is he liable for a bias crime? He is not, and the key to understand
ing why lies in first understanding why the question is not as diffi
cult as it first appears. 

The difficulty in acquitting the Unknowingly Offensive Actor of 
a bias crime when he chooses not only to paint a swastika but also 
to target a synagogue for his crime stems from the fact that it is 
difficult to believe that he sincerely lacked racial animus. The loca
tion of a swastika is often the key to determining whether a particu
lar act of vandalism was racially motivated or mere thrill seeking.219 

Discriminatory selection of a victim is often powerful evidence of 

218. See supra text accompanying notes 209-12. 
219. See Green & Abelson, supra note 209, at 22 (noting that the factors used to deter

mine whether vandalism involving the use of swastikas represents an anti-Semitic attack, as 
opposed to an attempt to shock adults generally, include accompanying messages of intimida
tion and location of the graffiti in Jewish cemeteries or synagogues, or in Jewish·owned 
homes). 
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racial animus toward the victim's group. But a Violent Show-Off 
may truly act without animus. In this case, he appears to be a bias 
criminal only because of the choice of means by which his friends 
will be impressed. Nevertheless, the substance of the friends' 
choice, which is irrelevant to the Violent Show-Off's purpose, can
not transform his culpability into that necessary for a bias crime.220 

A further level of refinement in this hypothetical, however, con
founds such a straightforward theoretical disposition. This level of 
refinement springs from questioning the supposition that underpins 
the Violent Show-Off - namely, that he truly acts without racial 
animus. We must ask whether this is possible. On the surface, the 
Violent Show-Off could sincerely state that he bears no ill will 
toward the racial group he selects. Beneath this assertion, however, 
is his knowledge that his friends do bear such animus and his will
ingness to proceed with the crime under these circumstances. 
Viewed in this manner, the nexus between the Violent Show-Off 
and racial animus is sufficiently close to distinguish him from the 
Unknowingly Offensive Actor and to make him guilty of a bias 
crime. His knowledge of the animus that ultimately drives his vio
lent act may allow the inference that he has acted purposely with 
regard to a racially motivated attack.221 But the Violent Show-Off 
is a bias criminal only if he meets the elements of a racial animus 
model statute. If he is separated from the racial animus of his 
friends, then he is identical to the Unknowingly Offensive Actor 
and similarly not guilty of a bias crime. 

The guilt of the Violent Show-Off, however conceived, is sepa
rate from that of his friends, for they may very well be guilty of bias 
crimes. Suppose that the Violent Show-Off's friends encourage 
him to select a victim of a particular race out of animus for that 
group. They are guilty of solicitation or complicity in the commis
sion of a bias crime.222 The Violent Show-Off, however, lacks the 
animus of his accomplices and thus does not share their guilt for the 
bias crime.223 He is guilty only of the lesser-included parallel of
fense that he intended to commit. 

220. See supra text accompanying notes 192-94. 
221. See, e.g., People v. Beeman, 199 Cal. Rptr. 60, 67 (1984) ("An act which has the 

effect of giving aid and encouragement, and which is done with knowledge of the criminal 
purpose of the person aided, may indicate that the actor intended to assist in fulfillment of 
the known criminal purpose. However ••. the act may be done with some other purpose 
which precludes criminal liability."). 

222. See MODEL PENAL CooE §§ 2.06, 5.02 (1962). See generally Herbert Wechsler et al., 
The Treatment of Inchoate Crimes in the Model Penal Code of the American Law Institute: 
Attempt, Solicitation, and Conspiracy, 61 CoLUM. L. REv. 571 (1961). 

223. See DRESSLER, supra note 114, §§ 29.05, 30.05, at 384-85, 422-23. 
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The racial animus model of bias crimes more appropriately de
fines a bias crime. Many cases of discriminatory victim selection 
are in fact also cases of racial animus; most cases in which the per
petrator selected his victim on the basis of race may fit comfortably 
within both models. This demonstrates the continued significance 
of discriminatory selection in a bias crime regime that embraces the 
racial animus model. Discriminatory selection may often act as per
suasive evidence of racial animus that may not be proven by any 
other means. A showing of discriminatory selection of a victim will 
often be powerful evidence for the much more subtle and difficult 
showing of racial animus. But discriminatory selection is only evi
dence of racial animus. If we know that discriminatory selection 
exists without animus in a particular case, then the selection ought 
not be used as a surrogate for racial animus and should not be pun
ished.224 As we punish bias crimes, we must understand precisely 
what we are punishing: purposeful, conscious criminal conduct 
grounded in the racial animus of the perpetrator. 

CONCLUSION 

It has been forty years since Gordon Allport asked whether 
America would continue to make progress toward tolerance and 
stand as a "staunch defender of the right to be the same or differ
ent," or whether "a fatal retrogression [would] set in."225 Laws that 
identify racially motivated violence for enhanced punishment are 
only one means of answering Allport's call, but they do constitute a 
critical element in the defense of the "right to be the same or differ
ent." Racially motivated violence is different from other forms of 
violence. Bias crimes are worse than parallel crimes. They are 
worse in a manner that is relevant to setting levels of criminal pun
ishment. The unique harms caused by bias crimes not only justify 
their enhanced punishment but compel it. 

224. An alternative use of the discriminatory selection model that I neither endorse nor 
reject is that discriminatory victim selection, in the absence of racial animus, might be seen as 
a lower grade of bias crime than true cases of racial animus. Under this approach, discrimi
natory selection would amount to a wrong in and of itself but a wrong of less seriousness than 
that of racial animus. 

A more promising alternative lies in allowing discriminatory selection in the absence of 
racial animus to give rise to civil but not criminal liability. This approach is similar to the civil 
liability in other civil rights contexts - liability predicated upon unintentional conduct with 
discriminatory results. See, e.g., Strauss, supra note 78, at 956-59 (arguing that discriminatory 
intent for purposes of the Equal Protection Clause requires neither animus nor conscious 
awareness of discrimination). 

225. ALLPORT, supra note 2, at 518. 
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Bias crime laws ought to single out criminal conduct that is mo
tivated by racial animus. Discriminatory selection of a victim will 
ordinarily be part of racial animus. Indeed, the proof of animus in 
the prosecution of a bias crime will likely begin with evidence relat
ing to victim selection. Elements of proof, however, must not be 
confused with the gravamen of the crime. The gravamen of a bias 
crime is the animus of the accused. 

The punishment of hate will not end racial hatred in society. If, 
however, the United States is to be a "staunch defender of the right 
to be the same or different," it cannot desist from this task. 


