






VANDERBILT JOURNAL OF TRANSNATIONAL LAW

nineteenth century and the start of the twentieth century.7 9 This
Article necessarily gives too short shrift to that compelling detail and
focuses instead on aspects of the Da Sheng development-and Zhang
Jian's personal role in promoting and managing it-which have direct
resonance for the PRC's corporatized SOE groups today.

Following is a rendition in summary terms of those elements:
First, the impetus for the promotion of Da Sheng was public and

governmental, not private and entrepreneurial. Indeed, the
entrepreneurial personality involved (Zhang Jian) only
metamorphosed away from his official identity with the development
of the enterprise. In fact, the share certificates distributed for the Da
Sheng enterprise between 1897 and 1907 were emblazoned with
Zhang Jian's name, with no allusion to his enterprise post, but
instead a prominent broadcasting of his full official title (of Hanlin
Scholar, or "hanlinyuan xiuzhuan").80 As with high Qing official Li
Hongzhang's inauguration of the paradigmatic guandu shangban
establishments, the original driver of the Da Sheng promotion effort
was Zhang Zhidong, then governor-general of the Liangjiang
Provinces (Jiangsu and Zhejiang) and imperial commissioner of the
southern ports and-with the demise of Li Hongzhang-the most
powerful official in the Qing court. It was Zhang Zhidong who in late
1895 contacted officials in the Suzhou and Zhenjiang prefectures and
the Tongzhou department and asked them to recruit local merchants
to establish manufacturing facilities for local goods.8 ' Zhang
Zhidong's explicit policy aim was to resist "the plans of the foreigners"
(Westerners and Japanese) after the Treaty of Shimonoseki permitted
them to establish manufacturing businesses in China and outside of
the treaty ports.8 2 Zhang Jian, then still a Qing official who received
this governmental instruction from his bureaucratic superior to
search out promoters and start-up capital from the private sector, in
turn liaised directly with six promoters active in Guangzhou
(Canton), Fujian, Ningbo, Shanghai, Nantong (eventually the site of
the origins of the Da Sheng group), and Haimen.8 3 Initially, each of
these promoters committed to investment (or bundling of investment
from associates) in a cotton mill operation that still sitting official
Zhang Jian pronounced would be entirely "shangban" (merchant-

79. A great deal of the expositive material following is extracted from K611's
history of Da Sheng.

80. See KOLL, supra note 33, at 67, 70 (Noting that this presentational aspect
proved changeable, as circumstances required and China saw the demise of imperial
rule by scholar officials. For instance, on the 1918 graduation certificate for the Da
Sheng-established Nantong Textile School, Zhang Jian is pictured in a Western suit
and with a cropped, Western-style, moustache, an image of a Westernized "modernizer"
as distinct from the traditional imperial scholar official as possible).

81. Id. at 63.
82. Id.
83. Id. at 63-64.
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operated), with the promoters listed on an imperial document as
'jingli dongshi" (managers or managing directors).84

Second, the enterprise was finally established and able to
operate in its early years only because it had to backtrack on its
proposed "private" or "merchant" identity and rely directly on state
(Qing court) capitalization and involvement. This reversal became
necessary when the original Guangzhou, Fujian, and Shanghai
promoters backed out and definitively changed the future enterprise
into a far more local regional effort in terms of both capital raising
and operations. More importantly, Zhang Jian as the official and
direct godfather of the project found that he could not raise sufficient
capital to purchase the machinery needed for manufacturing
operations, which under the original plan was to be purchased with
the proceeds of the defecting Shanghai-origin cash investment.8 5

Thus, Zhang Jian had to appeal to the state for financing support and
to obtain the key capital equipment required to commence operations.
This appeal came at a very tricky time, and was indicative of how
important specific personal official patronage was, because of Zhang
Zhidong's resumption of the governor-generalship of the Huguang
provinces and his replacement as governor-general of the Liangjiang
provinces by an entirely different official, Liu Kunyi. Liu was
apparently sympathetic to Zhang Jian's plight but could not in the
end arrange financing for the necessary equipment purchase.86 This
resulted in a renewed intervention by the real official-in-interest,
Zhang Zhidong, who contributed second-hand English manufacturing
equipment originally purchased by the government under Zhang
Zhidong's direction for a planned cotton mill in distant Wuchang but
since warehoused in Shanghai.87 Zhang Jian and the Qing state
agreed that the contribution of equipment would be booked as state
capital investment, comprising fully 50 percent of the capitalization of
the future Da Sheng mill, with the remainder of the capital to be
contributed by private investors.8 8 Thus, even in the planning stages
the future enterprise had metamorphosed from being explicitly
"shangban" to a paradigmatic "guanshang heban" enterprise (and
something very close to what is seen today in a corporatized SOE
with a percentage of public capital markets investment/float, where
productive capital has been contributed by the state and is matched
with non-state investment now procured through modern capital
markets).8 9 Over time, this state investment of secondhand foreign

84. Id. at 64.
85. Id.
86. Id.
87. Id. at 64-65.
88. Id. at 65.
89. K611 relates the story of a side deal that Zhang Jian tried to bring off when

he immediately faced difficulties raising the other 50% of the planned capitalization for
the enterprise from non-state sources, and which also has resonance in the modern
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equipment was effectively appropriated from the state by the
enterprise. How? Until 1908, the last year before Da Sheng's
corporatization under law, the court-donated equipment was listed on
the enterprise accounts as "official machinery capital" (guan ji gu
chengben) to indicate that it was the fruits of a capital contribution by
the largest investor, the state.9 0 After 1908, it was listed simply as
"machinery capital" (i chengben) on the books of Da Sheng (even
though the accounting category of "state contributed machinery"
(guan ji) continued to exist), the state was no longer an investor in
the corporatized entity or able to collect profit share from Da Sheng
for the capital it had contributed and equity it should have received
in return, and there is no evidence that Da Sheng or any investor in
Da Sheng actually purchased the machinery from the state.91 In
effect then, a non-state enterprise, managed by non-state actors, had
appropriated significant assets of the state that had at inception
represented 100 percent of the in-kind capitalization of the firm, for
nil consideration to the state or the contributing/selling party.

Third, Zhang Jian's Da Sheng was intimately involved with
political as well as business tasks. Between 1898 and 1903, many of
the Nantong area's local cloth businesses were investors in Da Sheng.
They were both investors in the productive enterprise and key links
between industrial yarn production and cloth weaving in the locality,
as well as the historical markets of those local weavers.92 Those cloth
merchant investors included individuals who had previously lobbied
the Qing government to reduce a transit tax on commercial goods
that had hurt particularly in a slump experienced by such businesses
in the late nineteenth century.9 3 They had little success on their own,
but once they agreed to help finance the initial guanshang heban Da
Sheng, Zhang Jian-still an official, though now also in charge of a
state-invested enterprise-petitioned the court on their behalf to

PRC for the way "state" assets improperly enter the non-state owned economy: in 1897,
Zhang Jian approached the former official and later investor cum manager
extraordinaire of many prominent government sponsored enterprises in the late Qing,
Sheng Xuanhuai, for finance help. Zhang Jian's proposal was to "sell" Sheng Xuanhuai
half of the machinery contributed to Da Sheng by the government (by Zhang Zhidong
specifically) in exchange for cash (250,000 taels). In effect, Zhang was suggesting that
Da Sheng sell state assets already contributed to Da Sheng (and already recognized in
the state's 50% equity interest in Da Sheng) for cash, which cash would be recognized
as cash equity investment in Da Sheng by Sheng Xuanhuai (thus, double counting on
the equity account). All of this would allow Zhang Jian to state that he had raised
matching "private" investment for Da Sheng, even though he would have effectively
disposed of state assets to private interests (with no consideration for the state seller)
and radically diminished the productive capital of the planned enterprise. Luckily for
all concerned, this particular grab at public assets by Sheng Xuanhuai did not pan out.
See id.

90. Id. at 127.
91. Id. at 127.
92. Id. at 66.
93. Id.
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relieve the burden of this tax.94 Here lies a small demonstration of
the mixture between roles and priorities, for both officials intent on
financing an enterprise and private investors seeking a public
administration benefit. Indeed, as K6ll demonstrates in her telling, as
state and official patronage-in the person of Zhang Zhidong-was
withdrawn, Zhang Jian as promoter of the Da Sheng enterprise relied
increasingly on the support of the local business community in
Nantong.9 5

Fourth, and again as already seen with respect to the initial
guandu shangban enterprises, investors in Da Sheng were the
beneficiaries not of a participation in net profits of the enterprise, but
instead of a guaranteed payment (guanli)-8 percent in the case of
Da Sheng-to be paid by the enterprise to its investors without
regard to performance of the firm or even the existence of
distributable profits-in effect then a preferred dividend or above-the-
line interest payment on a bond.96 While later the shares of Da Sheng
were traded by the Shanghai Stock Merchants Association (starting
in 1917) and the shares of Da Sheng No. 1 Cotton Mill and No. 2
Cotton Mill were listed on the Shanghai Stock Exchange (from 1920),
and thus investors experienced some amount of equity risk, such
investments effectively remained fixed income investments for the
private investors who participated in the enterprise group given the
guaranteed dividend.

Fifth, the initial cotton mill that Da Sheng was promoted to own
and operate-the Da Sheng No. 1 Cotton Mill-was merely the first
enterprise in what through the early twentieth century grew to
become a group of affiliated enterprises and offices, only some of
which were formed as legal subsidiaries, which in the end included
flour and oil mills, shipping lines, land reclamation operations, a
publishing house, and a distillery.97 These affiliated operations were
established to ensure the provision of raw materials (or the land upon
which to create the raw materials) andlor transportation facilities
and services solely or chiefly for the Da Sheng-governed cotton mills.
These affiliations (many based on ties which had nothing to do with
formal ownership), subsidiary relationships, cross-ownership, or even
interlocking directorships were maintained even after Da Sheng was

94. Id.
95. Id. at 67.
96. Id. at 67-68.
97. By 1910, and even after Da Sheng had procured limited liability company

status in 1907, the group comprised seventeen different affiliated operations, including:
the original Da Sheng No. 1 Cotton Mill and one branch mill on Chongming Island
(established 1907); the Guansheng Oil Mill (1901); the Tonghai Land Reclamation
Company (1901); the Hanmolin Publishing House (1902); the Dalong Soap Factory
(1902); the Zisheng Iron Workshop (1905); and the Fuxin Flour Mill (1909). In 1921,
another branch mill was established in Haimen County.
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corporatized as a limited liability company under China's first
company regulation, the Qing dynasty's 1904 gongsilli.

Indeed, the corporatization of one part of the Da Sheng complex
of enterprises under "law," and the relationship of the resulting
"legal" property and ownership relationships to actual managerial
control-in particular, the way in which critical financial and
managerial control of the entire group was exercised by a Shanghai
"office" external to the formal legal network of enterprises-has close
resonance to the way in which corporatized SOE groups are run in
the modern PRC.9 8

Koll reports that the Da Sheng No. 1 Cotton Mill's status qua a
guansheng heban enterprise was never formally annulled. The share
certificates for the enterprise issued between 1897 and 1903 all
advertised the operation's guansheng heban nature with the legend
that the Da Sheng mills "were established in Tongzhou with approval
granted by [imperial] edict in response to a memorial from the
Imperial Commissioner of the Southern Ports . . . , per contract
established in perpetuity to be jointly managed (dingli hetong
yongyuan heban) by officials and gentry."99 By March of 1905, an
announcement appeared in the Da Gong Bao newspaper indicating
that the Da Sheng No. 1 Cotton Mill had been approved and
registered as a company (gongsi) with the Qing Commerce Ministry
(shang bu) per the 1904 companies regulation.0 0 Two years later, in
1907, the report of the first shareholders' -meeting of the Da Sheng
No. 1 Cotton Mill states that it is specifically a company limited by
shares (gufen youxian gongsi) under the 1904 Qing statute.1 0

However, after 1907 the company's share certificates never refer to
its status as a company limited by shares, and only four years after
the demise of the Qing dynasty in 1911 (from 1915) stop alluding to
government involvement in what was once a guanshang heban
enterprise.102 Da Sheng's Chongming Island No. 2 Branch Mill, which
had many of the same investors as the No. 1 Cotton Mill, was
registered as a company (gongsi) with the Qing Commerce Ministry
in 1905 but not specifically a company with limited liability and with
no indication of a subsidiary relationship to the Da Sheng No. 1
Cotton Mill company limited by shares (which appears correct,
because the registered company limited by shares apparently did not
own any equity in the Chongming Island No. 2 Mill).' 0 3 As the group
grew in the early twentieth century, the Da Sheng No. 1 Cotton Mill
as incorporated became both a holding company (holding direct equity

98. See infra text on pps. 996-1000.
99. KOLL, supra note 33, at 124-125 (Figure 5.1, showing the 1897 certificate).
100. Id. at 124.
101. Id.
102. Id. at 125.
103. Id. at 125-126.
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stakes (10 percent, 32 percent, 15 percent, and 17 percent) in, and
maintaining interlocking directorships regarding, four true
subsidiaries, and the hub of "affiliations" (for thirteen other
operationally and legally separate enterprises).104 The affiliations
grew out of common management or shareholders, investment by the
Da Sheng No. 1 Cotton Mill acting as an investment/holding
company, financing of the affiliates in the form of "deposits" (cun) by
the Da Sheng parent, and exclusive contractual relationships
between the affiliates and the main cotton mill business. The
"deposit" transactions-whereby Da Sheng financed the affiliates
without making equity investment in other such enterprises (or, more
importantly perhaps, creating a dividend obligation) but instead by
making a donation of capital much harder to retrieve-were clearly a
way for Zhang Jian to deprive the investors in Da Sheng No. 1 Cotton
Mill from any governance power over the affiliates receiving the
"deposit" funding, as power remained in the hands of Zhang Jian and
his close associates. Here are early indications of the very fuzzy
borders between clearly affiliated and co-governed enterprises (the
same kinds of operations, with many of the same investors, governed
by the same system of human agents), but not strictly related or even
affiliated in any legal or property rights sense.

In another strong echo of the modern PRC circumstance, the
corporatization of Da Sheng under law and the simultaneous creation
of a class of "shareholder-owners" did little to empower those
investors, at least insofar as management of Da Sheng or any of the
affiliated enterprises was concerned. Zhang Jian was not elected by
those shareholders to the position of managing director (zongli) of the
enterprise and instead just continued as the manager of the
enterprise through the transition from guanshang heban to company
limited by shares.105 When faced with criticism at the first
shareholders' meeting in 1907-because of rich salaries and bonuses
given to other managers (including family) and even funding of
welfare and educational projects expressive of the personal virtue of
Zhang Jian-Zhang Jian was able to ignore the shareholder concerns
and instead critique the shareholders for seeking involvement in
substantive decision making in enterprise affairs.106 Indeed, the
shareholders of the corporatized entity were never able to stop Zhang
Jian from engaging in these transactions, which as they complained
for years were both related party transactions (in a situation where

104. See id. at 136-37 (laying out the organization of the Dasheng business
complex as a whole, and the function of the No. 1 Cotton Mill in that complex).

105. Id. at 126-127.
106. Precisely the reason the patriarch of the Nanyang Brothers Tobacco

enterprise resisted seeking finance of the family business (necessary to compete with
British American Tobacco) via incorporation and a minority equity public float because
it would lead to the introduction of "disloyal", short-term oriented, and non-family-tied
investors. COCHRAN 1980, supra note 33, at 96-102.
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Zhang Jian and his family probably held shares under so-called
business names) or aspects of corporate "waste."0 7 This first
interaction then between newly minted Da Sheng "shareholders" and
continuing managing director, part government official, part
promoter, reveals the state of corporate governance in the Chinese
tradition of the early twentieth century, a picture deeply familiar for
those who study modern PRC corporatized SOE groups and their
listed companies.

Likewise, the fact of corporatization and the conferring of limited
liability on the Da Sheng No. 1 Cotton Mill did very little to change
the status quo ante of the enterprise's internal governance, other than
the start of annual general shareholders' meetings in 1907. Thus,
internal management of the enterprise remained static, with the
various department heads still directly appointed by the "managing
director" (Zhang Jian) rather than the new "board of directors"
(dongshiju).10 8 Moreover, even though the 1904 Qing company law
regulation required the appointment of two "auditors" to review the
accounts of the newly corporatized entity, the Da Sheng auditors
were actually Da Sheng board members, and thus also directly under
the power of Zhang Jian as the managing director, and therefore
generally functioned to justify the decisions they had signed off on
qua directors.10 9 As K611 summarizes the changes not wrought by
incorporation:

On the whole, incorporation, which we tend to associate with "modern"
business enterprise in the Western sense, did not seem to lead to significant
improvements in shareholder protections or curbs on the power of the
managing director [Zhang Jian]. To judge from the complaints at the 1907
meeting and their complete futility, shareholders were still at a disadvantage
despite the potential for openness and accountability through incorporation.
The balance of power did not change in the company. The fact that from 1919
on shareholder meetings frequently took place in Zhang Jian's private villa in
Nantong City symbolically confirmed his steady, strong personal hold over [Da

Sheng] and his power vis-h-vis its shareholders.1 1 0

Sixth, and perhaps most evocative of modern-day PRC enterprise
structures, financial and managerial control of the entire Da Sheng
group of enterprises (corporatized and not, listed and not) was
exercised by a Shanghai "office" external to the formal legal and
reporting network of companies, group departments, and productive
operations, and ruled absolutely by Zhang Jian and his personal team
(including, but not limited to, family members), few of whom had
formal management or equity positions in the Da Sheng complex of

107. See KOLL, supra note 33, at 127 (detailing Zhang Jian's unpopular business
practices and the shareholder response to them).

108. Id. at 129.
109. Id.
110. Id. at 129-30.
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subsidiaries and affiliated enterprises."' That office was the Da
Sheng consortium's "Shanghai Central Accounts Office" (hu
zongzhangfang), authorized in financial reporting terms by the
company's 1897 articles of association, but already by 1910 the
absolute center of decision-making and what would today be called
intra-company finance for the entire Da Sheng group.112

Above I have described how Da Sheng both (i) invested in group
subsidiaries and (ii) contributed cash capital to "affiliated" group
enterprises without making equity investment but instead by
"depositing" funds (cun) with the affiliates. Eventually, the external
investors in Da Sheng complained about this method of intra-group
financing and so at the first post-incorporation shareholders' meeting
of 1907 suggested the establishment of a true holding company, the
Tonghai Industrial Limited Liability Company; the idea being that an
entity fully capitalized by Da Sheng would be under the indirect
governance power of the Da Sheng investors.113 As shareholder Zheng
Xiaoxu argued at that shareholders' meeting, "the volume of
transactions between the subsidiary companies and Da Sheng . .. has
become too large. [It is necessary] to draw a clear line by taking all
the debts of the various companies as the share capital of the Tonghai
Industrial Limited Liability Company.""4 In the event, the new
holding company was duly authorized but in fact made into a free
standing account of the Da Sheng No. 1 Cotton Mill entity, whereby
"deposit" debt to the affiliated enterprises was written off or
converted into Da Sheng No. 1 Cotton Mill's equity in the debtor
enterprise held by the holding company.115 This attempt at reform of
intra-group transactions and financial flows spurred by the Da Sheng
shareholders, and its almost immediate frustration, reveals the true
function of the Shanghai Central Accounts Office (under the personal
supervision of Zhang Jian, not the Da Sheng firm or its managers): it
was a vehicle for management and financial control of the entire
group of enterprises and an institution that allowed Zhang Jian and
his fellow insiders to almost completely work around the incorporated
Da Sheng No. 1 Cotton Mill that had procured capital from external
investors.116 For in fact, the affiliated enterprises and subsidiaries of
Da Sheng reported not to the No. 1 Cotton Mill incorporated entity,
much less the Tonghai Industrial Limited Liability Company
established to assuage concerned shareholders, but instead to the
Shanghai Central Accounts Office, an institution not referred to in
the company's articles or any statute or regulation but which

111. See id. at 131 (outlining the internal organization of the Da Sheng business
group, and recounting excerpts from Zhang Jian's diaries).

112. Id. at 135-36.
113. Id. at 139.
114. Id. at 139-40.
115. See id. at 140-41.
116. Id. at 141.
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consistently acted as the true holding company or finance holding
company for the entire Da Sheng group.1 17

As K6ll demonstrates in precise detail, the Shanghai Central
Accounts Office acted as investment company, and paymaster and
broker, for the Da Sheng subsidiaries and affiliated companies. With
the head of the Shanghai Office dealing directly with the managing
director of Da Sheng (Zhang Jian), this "office" did everything a group
headquarters/holding company might do and more: it invested in (via
"deposits") and received interest on deposits directed at the affiliates;
managed and drafted the accounts of the affiliates; represented the
Da Sheng group of enterprises in Shanghai (and engaged in group
product transportation and sales, the negotiation of loans, and sale of
equity interests (including the delivery of share certificates), for such
entities); ordered machinery for affiliated enterprises; made
payments to external institutions on behalf of Da Sheng and/or group
affiliates; balanced out intra-enterprise accounts moving net amounts
to the affiliates; and decided how various group financial transactions
should be entered and on which affiliate's books, etc.1 18 Critically,
this mere "office" effected all of these group transactions not from the
platform of an independently established holding entity or via cross-
directorships that-in law or via property rights connections-
controlled the subsidiaries or affiliates, but through an entirely extra-
legal institution that operated outside of shareholder governance or
management and without regard to separate legal personality,
distinct aggregations of investors, or the notion of separate accounts.
Perhaps just as important, the Shanghai Central Accounts Office was
at the same time Zhang Jian's personal office running his private and
family accounts, with receipts and expenditures easily commingled
with Da Sheng accounts and transactions.'19 This is not to say that
Zhang Jian was in the modern sense "corrupt," or that he
impermissibly used the Da Sheng complex of enterprises as a piggy
bank from which he consistently misappropriated value. Instead, the
Shanghai Central Accounts Office reveals the existence of (i) a well-
understood institution in Chinese commercial organization that
effectively looks through the constraints of separate legal personality,
accountability to investors in specific entities, and independent entity
accounts; and (ii) the mechanism by which personal (insider) control
of a family of enterprises, many financed with the capital of
strangers, is implemented and maintained, an aspect of control which
does not distinguish between private power and managerial control
over publicly financed assets. After noting the roots of this kind of

117. See id. (positing that Zhang Jian did not want to regulate and publicize the
activities of the Shanghai Office, which was the true head of the Da Sheng business
complex).

118. Id. at 141-43.
119. Id. at 144.
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central office or account hub in traditional Chinese family businesses,
and even other post-Republican explicitly corporate structures, K6l
summarizes:

As this institution [the traditional accounts office in Chinese family businesses]
was adapted to an industrial joint-stock enterprise with limited liability, one
would expect conflicts of interest between the shareholders and the managing
director (who was also the founder). However, in Zhang Jian's case, his
personal authority and control were not curtailed by but embedded in the
Shanghai office as an institutionalized tool of control. In fact, the internal
organization of the Shanghai office and its placement outside the formal
structure of the [Da Sheng] complex allowed Zhang Jian to exert full vertical

authority, to use a modern management expression.1 2 0

Seventh and finally, Zhang Jian as the official cum private
promoter of the Da Sheng complex relied heavily on a network of
individuals, which included but was not limited to family members
(notably his brother Zhang Cha) and non-family associates with
business, political, or personal ties.12 1 People with a superficial
understanding of Chinese business organization might assume that
such networks would have to be based in family ties. Zhang Jian's
promotion and management of the Da Sheng consortium makes clear,
however, that such Chinese networks are not exclusively family
based, but instead are rooted in a network of individuals with
common work experiences, geographical backgrounds, or involvement
in a specific sector of industry of commerce. This kind of network
might be seen as the analog to modern day PRC enterprise groups,
which can be dominated by networks rarely based in familial
relationships and not truly disturbed by Communist Party
appointments, but instead affiliated with a given "system" (xitong)-
for the PRC's present day corporatized SOE groups, the ministry
group from which the enterprise group sprung.122

A final word about what the historical literature calls "family
enterprise" in pre-CCP-ruled China: Family businesses of course have
a very long tradition in China, and those long-standing family firms
gave rise to a large number of important enterprises. Specifically, the
nineteenth and early twentieth centuries saw apparently "modern"
enterprises grow out of family businesses, which increasingly
engaged with the law and legality after promulgation of the Gongsilii
in 1904 and successor statutes and regulations. Between 1904 and
1908, 272 companies registered with the Qing government, more than
50 percent of them as what would be recognized as joint stock
companies with limited liability.12 3 Indeed, after the fall of the Qing
dynasty in 1911, and into the uncharted waters of the Provisional

120. Id. at 146.
121. Id. at 69.
122. See LIEBERTHAL, supra note 32.
123. KOLL, supra note 33, at 17.
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Republic, the Beiyang Government of Yuan Shikai, and the warlord
contest that followed, family businesses continued to register as joint
stock companies with whatever Beijing-based regime claimed the title
of national government.124 Importantly, although registered as
companies under then-applicable corporate law, many of the
apparently incorporated family businesses were governed in
contravention of law and entirely pursuant to norms applicable to
family partnerships with no separation of ownership and
management (at least with respect to family owners) and scant
regard for, even hostility towards, stranger investors.125 In that
sense-formal corporatization under law with incumbent control
powers undisturbed-such incorporated family businesses show a
similarity to the PRC's corporatized SOEs. In addition, and as
described above with respect to Zhang Jian's Shanghai Central
Accounts Office for his Da Sheng group of entities, these incorporated
family businesses also used the office of "financial controller" to
allocate finance capital within the corporate group and its controlling
shareholders-with the same lack of respect for legal person or
independent accounting unit boundaries seen in today's PRC finance
company transactions and the same diversions of value implemented
by official patrons of the guandu shangban and guanshang heban
enterprises.

IV. COMMONALITIES AND DISTINCTIONS

The unavoidably superficial and perhaps overly-specific
recitation above should allow observers of the modern PRC's
corporatized SOEs to see distinct commonalities between China's
largest companies and corporate groups today and their firm
ancestors from the late 1800s and early to mid-1900s. Above all, each
generation of firm institution evidences acceptance of the strong
Legalist assumption that state control of the key instruments of the
productive economy was and is necessary in order to bring wealth and
power to the Chinese nation. This assumption strongly refutes a long
time counter-assumption (foreign and Chinese)-a touch "Orientalist"
or at least mildly exoticizing-which speaks to the hostility of the
Confucian tradition to merchant (private, commercial) activity per se.
Reflecting on history, there is an almost unshakeable view that the
Chinese state, of whatever species, must control industrial
development and the instruments that can bring about such
development.

Second, it seems clear that one of the key policy drivers
supporting large-scale and state-controlled Chinese enterprises is the

124. Id. at 41.
125. See COCHRAN 80, supra note 33.
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desire to create entities that can resist the political and economic
incursions in China made by foreign firms or simply aggregations of
capital managed by non-Chinese interests. Even though it seems
slightly ironic in a world where PRC enterprises "march outside" (zou
chuqu) seeking control of assets and businesses abroad, the project of
firm development that commenced in the nineteenth century must be
seen as in part defensive, and in the modern era, effective.

Third, the same mix of policy imperatives over more than one
hundred years led to the same kind of firm institution in the 1880s as
now seen in the late 2010s: the state was (and is) intent on
maintaining state control and creating entities that can check foreign
capital and competitors, while also raising enough capital to fund the
appropriate scale of operations but without disturbing the state's
incumbent control position. Where the state cannot or will not pony
up that capital, the easy answer is public capital markets financing
which introduces significant funds to the state-dominated firm
alongside the assurance of passive or entirely dominated "stranger"
investors. Thus was born both the initial guandu shangban entity
described above, and the (still) state-dominated corporatized SOE
issuer collecting capital on the world's capital markets with a
decidedly minority float (and the public capital markets-accessing
company predecessor, the Chinese-foreign joint venture which from
the late 1970s matched foreign capital (and know-how) alongside
mostly insolvent state-owned assets).126

Fourth, in both eras state law seems to have little traction on or
relevance for what is the quintessential "legal" form, the modern
corporation with legal personality, limited liability for shareholders,
centralized management and alienation of shareholders, and
accountability of managers to owners, all conferred by law. As noted
above, China's first firms were created without benefit of any statute,
regulation, or even imperial edict, but instead came as a policy
innovation conceived and implemented by a powerful government
official. Even when something like law did appear in 1904, these
corporate entities either acted outside of such mundane constraints or
imposed work-arounds which thoroughly gutted any law-based
architecture, rules, or standards, and any possibility of voicing
minority shareholder rights or enforcing governance constraints.
Similarly, even though the PRC's first post-Revolution Company Law
appeared in 1994, and was well and expertly re-written in 2006, it
still has embedded in it an entire section (i.e., the part regarding the
WSOC sub-species of LLC) and many provisions with an extreme
"shareholder orientation" (pernicious, where corporatized entities are
dominated by a Party State controlling shareholder), which only
make sense for the establishment of corporatized SOEs with no, or

126. See YASHENG HUANG, SELLING CHINA: FOREIGN DIRECT INVESTMENT
DURING THE REFORM ERA 340-42 (2003).
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radically disempowered, minority shareholders. As many
commentators have remarked, the PRC Company Law was never
imposed upon corporatizing SOEs, instead the corporatization
without privatization program has worked in the opposite direction to
almost fully cannibalize China's "modern enterprise" system
aspirations and the law that shapes and enforces it.127 In the modern
case then, the seeds of a thoroughgoing disrespect of company law,
shareholder protections, and managerial accountability reside in the
PRC Company Law itself.

Fifth, firms in both eras are established and able to operate only
with the contribution of public, or non-privately owned, assets into
the apparently autonomous corporate vehicle, and in an environment
with quasi-monopoly protections provided to the enterprise by the
state promoter, regulated pricing (in the form of discounted inputs or
guaranteed margins embedded in revenues), and something like a
fixed income return to non-state investors. Thus, such companies are
anything but entrepreneurial or (for initial investors) risk-bearing,
but instead represent the opportunity to purchase a fixed return via
participation in a state-protected monopoly or franchise.

Sixth, Chinese firm establishments across more than a century
share a perpetual contest over who precisely will govern these
massive aggregations of capital, a contest between state (court, or
Party) functionaries on one side, and private sector entrepreneurs
(merchants and merchant participation in the Qing), on the other.
Through Chinese history, the respective power balance has been
extremely fluid, and as noted above, made more complex given the
opportunistic migration of "official"-side personnel to the "merchant"
side (very often along with control of what were state assets). This
contest is unavoidable, because assets and governance power must be
tied to individuals or networks of individuals and cannot be the
instruments of the paradigmatic "absent principal," the imperial
court or "all the people" (or "the state" or the Party behind the Party
State). Nonetheless, this struggle over governance of firms and their
productive assets has very serious implications for the efficiency
gains that can be wrought from them, and the transfer of public
assets into what looks like a private, and what economists assume is
a more efficient, sector. Moreover, it has significant implications for
the extent to which generally applicable state legal norms or
regulation can be enforced or effective against corporate actors who
represent the same state that promoted the enterprise.

Seventh, this look back in history reveals clearly the roots of the
particular PRC institution that is the corporatized SOE group

127. Clarke & Howson, supra note 11, at 245-47; Clarke, Corporate Governance
in China: An Overview, supra note 11, at 494-95; Howson, Corporate Law in the
Shanghai People's Courts, supra note 11, at 321-27; Howson, "Quack Corporate
Governance", supra note 11, at 689-94.
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"finance holding company." As noted above with respect to Zhang
Jian's Shanghai Central Accounts Office, as was a common feature of
family business consortia in China and the Chinese diaspora, and as
functioned through the person of the sponsoring official in the earliest
days of the guandu shangban firms (e.g., Li Hongzhang, Zhang
Zhidong, Sheng Xuanhuai, etc.), the history of Chinese firms shows
the presence of an institution (or a person) which directly managed
group governance and financing, without any regard for legal
boundaries, property rights, or governance structures. One need not be
offended by such obvious disregard for these formal relationships;
instead, one can simply recognize that, for good or ill, PRC enterprise
groups, even with companies listed on the world's most mature
markets and subject to the most modern corporate law and securities
regulation, still exert managerial and financial control over their
group entities through such institutions, and still in disregard of
formally proclaimed boundaries or governance relationships. This
insight is useful in understanding the function of finance holding
companies not only in the PRC, but also the superior Communist
Party system that sits behind all formal (legal) enterprise
institutions, like the board of directors, the officers corps, etc.128

Finally, this historical consideration of Chinese firm
development from the mid-1800s on demonstrates a pattern that is
also discernible today. These aggregations of state assets (or access to
a state franchise or monopoly) are initially financed by external
investors invited in with the promise of significant enterprise
autonomy and shareholder wealth maximization. Admittedly, those
promises might be subordinate to what in the Qing was a
"guaranteed return" and the chance to make money in the embrace of
a state-enforced monopoly, yet they appeared to be important
promises, at least from the standpoint of central government policy
makers anxious to attract such investment. (Just as later in Chinese
history, under both the Qing court and later the Communist Party of
China, guarantees residing in formal "law" seemed important.)
Notwithstanding those initial promises, however, both in the late
Qing and in the contemporary PRC, the trajectory whereby the state
has reasserted its governance power over such assets after initial
promotion and financing is extremely common. In history, this has
occurred both with the financial success of the enterprise, or the
occurrence of a broader political or military crisis. The only real
deviation from this pattern has occurred when former state

128. See Nicholas Calcina Howson, China's Restructured Commercial Banks:
Nomenklatura Accountability Serving Corporate Governance Reform?, in CHINA'S
EMERGING FINANCIAL MARKETS: CHALLENGES AND GLOBAL IMPACT 123, 129-131 (Zhu
Min et al. eds., John Wiley & Sons (Asia) Pte. Ltd. 2009) (describing the continued, and
determinative, role of Party organizations and cadres behind formal corporate and
legal structures).
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functionaries leave their official role and misappropriate what were
state assets (albeit financed by external investors) to assert
governance over them-and the returns-as non-state actors (e.g.,
Sheng Xuanhuai and Zhang Jian in the late Qing, PLA officers in the
1990s, the insiders connected to Pingan and Anbang in the 2010s,
etc.).

Of course, it goes without saying that China, and the world, in
the late 1800s and the 2010s are very different, and some of those
differences frustrate the effort to see a useful identity between the
state-promoted firms of long ago and today's corporatized SOE
behemoths. China's degree and style of engagement with the outside
world is radically different, although in this context, only better in
that the PRC and its corporate issuers are able to access a much
deeper global market for capital (compare Shanghai's Fuzhou Road
Teahouse Exchange from the 1880s and the New York Stock
Exchange presently). Likewise, the pressures that China faces, and
the occasional "shocks" it must navigate, are of a different order
(contrast the defeat of the Qing empire by the upstart Japanese in
1895 and the humiliation of the Treaty of Shimonoseki, on one side,
and the lesser shocks presented to the PRC by the WTO accession in
2000, the Global Financial Crisis in 2008, and the Chinese stock
exchange "crashes" of 2015-16). The situation in the late nineteenth
century was dire for China and constituted an existential threat to its
sovereign power and the very fact of imperial government (duly
overthrown in 1911). Nonetheless, both eras present the same
development and nation strengthening imperatives, which shaped
and shape similar responses at least insofar as enterprise
establishment was and is concerned. Finally, by way of example, the
development of a domestic legal and regulatory system in China, and
engagement by China with external legal and regulatory systems, are
now of a completely different order than what they were at the end of
the 1800s. That being true, it only highlights the strong persistence
or path dependency of certain institutions, arrangements and
practices related to enterprise formation, financing, and governance
stretching back more than a century, and notwithstanding real
advances in what the PRC calls "legal construction."

V. CONCLUSION

This Article has attempted to draw a line between specific
institutions that arose or were promoted by the Qing court in the
latter part of the 1880s and contemporary China's corporatized SOE
enterprise groups and their domestically and internationally listed
subsidiaries.

The aim of this Article has been to show that the PRC's program
of "corporatization without privatization"-whereby traditional SOEs
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or specific groups of SOE assets were transformed into companies
limited by shares under the PRC Company Law and financed through
the public capital markets (domestic and foreign), but continue to be
managed by non-professional CCP nomenklatura appointments and
feature transparent exploitation of non-state capital investors by
controlling (state) shareholders empowered under a "shareholder-
oriented" corporate law-is not something that rose from a blank
slate in the mid-1990s.

Instead, these modern era PRC institutions have their roots in
very similar enterprise establishments conceived in the mid-1880s
and continuing right through to the start of the Anti-Japanese War,
wherein the state promoted large-scale enterprise in protected or
monopoly sectors deemed necessary to build China's "wealth and
power" with the promise of a guaranteed return and non-state
management to attract non-state capital investment.
In the modern case, this program has succeeded beyond the wildest
dreams of any PRC policy maker, allowing the nation to finance the
creation and maintenance of the world's largest (by market
capitalization and revenues) enterprises critical to China's industrial
development policy and ability to compete globally, without any
promise of autonomous management much less ousting of state
functionaries from their direct management role.

Indeed, if the comparison holds, it only means that the future
trajectory of PRC firm development will see ever-increasing assertion
of state control over such enterprises as the financing mechanism has
worked and continues to work well, and there is no cost associated
with, or real resistance-political, economic, or legal-to, state
controlling shareholder domination even when identified. There are
only two ways in which this trajectory in the direction of increasing
state-controlling shareholder domination may be altered. First, if
state origin insiders continue to misappropriate state assets initially
placed under their governance power and convert them and the
associated value flows to private or non-state property (their own),
then there may be enough domestic political resistance-elite and
popular-to re-think the process and its institutional expressions.
(The PRC is seeing some of this resistance in the course of the still
very popular Anti-Corruption Campaign being implemented by Xi
Jinping and Wang Qishan.) Second, there is the chance, but only a
slim chance, that foreign capital participation in these enterprises
(and eventually perhaps domestic investor participation), and the
expectations of such investors regarding formal legal constraints and
enforcement, may push back against minority shareholder oppression
or firm-injuring self-dealing by the control shareholders and/or their
agents, or force equity price discounts unacceptably large for the
securities issuers involved. This possibility is slim because the
investor population that now participates in the modern PRC's
version of the late Qing's guandu shangban or guanshang heban
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enterprise is much more diffuse and distant, and never had the
expectations dear to the late nineteenth century "merchant"
investor/operators of any management influence in the first place.
Ironically then, a twentieth century Communist Party-led
government navigating modern capital and information markets, and
facing the existence of a substantive domestic legal system, has
achieved for its enterprises and national development strategy what a
nineteenth century imperial regime-even without the burden of
international investment expectations or developed legal and
regulatory systems-could not for its enterprises or national
development program.


