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mulations dominated the Supreme Court’s analysis when, in 1984, it
first considered the constitutionality of preventive detention
legislation.

B. The Decision in Schall v. Martin

The plaintiffs in Schall v. Martin®? sought a declaratory judgment
that a New York statute permitting the detention of juveniles accused
of delinquency violated the due process clause. This statute author-
ized a juvenile’s detention for no longer than seventeen days®3 if there
appeared “a serious risk that [the juvenile might, before an adjudica-
tive hearing,] commit an act which if committed by an adult would
constitute a crime.”%4

The Constitution establishes a number of prerequisites to the im-
position of criminal punishment, but detention imposed solely for pro-
tective, preventative, or paternalistic purposes is regarded as civil
rather than criminal in character.®5 Involuntary detention qualifies as
punishment under the Constitution only when its imposition reflects a
retributive or deterrent purpose or an attribution of blame.?¢ The
principal argument of the plaintiffs in Schall was that the New York
statute was “ ‘unconstitutional as to all juveniles’ because [it was] ad-
ministered in such a way that ‘the detention period serves as punish-
ment imposed without proof of guilt established according to the
requisite constitutional standard.” ’37 Although the Supreme Court
rejected this argument,38 it recognized that the restraint authorized by

82. 467 U.S. 253 (1984).

83. Although the Second Circuit had indicated that the period of detention might occasion-
ally be somewhat longer, see Martin v. Strasburg, 689 F.2d 365, 367 n.5 (2d Cir. 1982), revd. sub
nom. Schall v. Martin, 467 U.S. 253 (1984), both the majority and dissenting Justices in Schall
assumed that it could not. See 467 U.S. at 270 (majority opinion); 467 U.S. at 282 (Marshall, J.,
dissenting).

84. N.Y. Fam. CT. Act § 320.5(3)(b) (McKinney 1983).

85. See, e.g., Allen v. Illinois, 106 8. Ct. 2988, 2991-92 (1986).

86. Cf. Hart, The Aims of the Criminal Law, LAw & CONTEMP. PROBS., Winter 1958, at
401, 404 (“What distinguishes a criminal from a civil sanction and all that distinguishes it . . . is
the judgment of community condemnation which accompanies and justifies its imposition.”).
The Supreme Court has never articulated the touchstone of criminal punishment in language as
simple as Hart’s, but its rulings appear to express about the same principle. See Allen v. Illinois,
106 S. Ct. 2988, 2991-92 (1986); Bell v. Wolfish, 441 U.S. 520, 537-40 (1979); Kennedy v. Men-
doza-Martinez, 372 U.S. 144, 168-69 (1963). But see United States v. Brown, 381 U.S. 437, 458
(1965). Of course the due process clause may require procedures for the imposition of some
noncriminal restraints that resemble those required for the imposition of criminal punishment.
Compare In re Gault, 387 U.S. 1 (1967), with McKeiver v. Pennsylvania, 403 U.S. 528 (1971).

87. Schall, 467 U.S. at 256 (quoting Martin v. Strasburg, 689 F.2d 365, 373-74 (2d Cir.
1982), revd. sub nom. Schall v. Martin, 467 U.S. 253 (1984)).

88. The plaintiffs had offered evidence that many juveniles detained prior to adjudicative
hearings were not detained after these hearings had been concluded. Because a person who had
appeared too dangerous to release 17 days before a hearing was likely to have appeared too
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the statute required justification:

Two separate inquiries are necessary to [determine whether the statute is

compatible with the “fundamental fairness” required by due process].

First, does preventive detention under the New York statute serve a le-

gitimate state objective? And, second, are the procedural safeguards

contained in the [Family Court Act] adequate to authorize the pretrial

detention of at least some juveniles charged with crimes?8°

Three dissenting Justices maintained that more than a “legitimate”

state objective was necessary to justify pretrial incarceration, but the
majority did not consider whether freedom from imprisonment is a
“fundamental” interest. It failed to explain why it had selected the
lower of Roe’s two tiers. The majority implied, however, that use of a
more demanding standard would not have affected its analysis: “The
‘legitimate and compelling state interest’ in protecting the community

dangerous to release following a finding of delinquency at this hearing, the plaintiffs suggested
that much detention in New York had not rested on bona fide findings of dangerousness. Justice
Rehnquist’s majority opinion responded that “the final disposition of a case is ‘largely irrelevant’
to the legality of a pretrial detention.” 467 U.S. at 273. The opinion argued that the release of a
juvenile following an adjudication of delinquency could not establish the reason for his earlier
incarceration. A number of circumstances, including the emergence of new evidence, might have
explained the apparent judicial turnabout.

A remarkable aspect of the Schall litigation, however, was that the trial judge, court of ap-
peals judges, Supreme Court Justices, and even the defendants’ lawyers failed to question the
plaintiffs’ claim that widespread abuse of the New York statute would, if proven, have warranted
the relief that the plaintiffs sought, a declaration of the statute’s invalidity. No one suggested
that the plaintiffs’ survey of the administration of preventive detention in practice (together with
the heated discussion that it engendered) was itself “largely irrelevant” to the issues that the case
presented.

If all statutes that had been frequently abused were unconstitutional, however, one wonders
how many statutes would survive. Indeed, if preventive detention statutes were unconstitutional
because they had been used in an unconstitutional way, traditional bail statutes undoubtedly
would fall as well. Empirical studies have suggested that abusive judges sometimes set high bail
for the purpose of imposing punishment prior to trial, see Note, 4 Study of the Administration of
Bail in New York City, 106 U. Pa. L. REV. 693, 705 (1958); Note, Compelling Appearance in
Court: Administration of Bail in Philadelphia, 102 U. PA. L. REv. 1031, 1038-41 (1954), and a
judge willing to use the New York preventive detention statute for unconstitutional purposes
probably would be willing to misuse traditional bail law as well. The consequence of the empiri-
cist jurisprudence urged and apparently accepted in Schall might be that all criminal defendants
would be released on recognizance, however strong the probability that they would flee before
trial.

Lawyers and judges have come to view American courts as so little different from legislatures
that whether it was appropriate for the judiciary to act as an investigative commission was an
unasked question. No one doubted that courts were empowered to examine much more than the
facts of litigated cases and the terms of challenged statutes. See Chayes, The Role of the Judge in
Public Law Litigation, 89 HAarv. L. REv. 1281, 1302 (1976).

A pattern of unconstitutional abuse sometimes justifies injunctive relief against executive of-
ficers — but not against judges, who are immune from suit. See Stump v. Sparkman, 435 U.S.
349, 355-56 (1978); Bradley v. Fisher, 80 U.S. (13 Wall.) 335, 351 (1872). The plaintiffs in Schall
brought an essentially injunctive action and may have sought to avoid the immunity of New
York’s judges by purporting to challenge the statute that the judges had allegedly abused. The
statute, however, did not authorize the abuse. Even if judicial immunity were to be abrogated, an
appropriate injunction would be difficult to frame. It would forbid only the illegitimate use of
bail and preventive detention statutes, not all use.

89. 467 U.S. at 263-64 (citations omitted).
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from crime cannot be doubted.””?°

The Court recognized that “[t]he juvenile’s countervailing interest
in freedom from institutional restraints . . . is undoubtedly substan-
tial,”’®! but it concluded that “the juvenile’s liberty interest may, in
appropriate circumstances, be subordinated to the State’s ‘parens pa-
triae interest in preserving and promoting the welfare of the child.” »’92
In the language of 1984 (the year of Orwell’s prophesy), preventive
detention statutes no longer deprived people of “liberty”; instead, they
implicated “liberty interests.”?3

Justice Marshall, joined in dissent by Justice Brennan and Justice
Stevens, concluded that a tier somewhat below the “compelling gov-
ernmental interest” tier but well above the “legitimate governmental
interest” tier was the appropriate shelf for Schall. The “very impor-
tant governmental interest™ tier seemed neither too hard nor too soft:

It is manifest that [the New York statute] impinges upon fundamental
rights. If the “liberty” protected by the Due Process Clause means any-
thing, it means freedom from physical restraint. Only a very important
governmental interest can justify deprivation of liberty in this basic
sense. 4

90. 467 U.S. at 264.
91. 467 U.S. at 265.
92. 467 U.S. at 265.

93. In an earlier era, judges who bothered to voice the truism that imprisonment deprives
people of their liberty might not have hesitated to say so directly, using the word liberty as a
noun (which the dictionary says it is). In the bowdlerized legal language of the 1980s, however,
rather than declare that imprisonment deprives people of their liberty, even a distinguished judge
is likely to write, “Pretrial detention implicates a liberty interest . . . . United States v. Delker,
757 F.2d 1390, 1397 (3d Cir. 1985) (Adams, J.).

The use of the word “liberty” as an adjective modifying “interest” is not objectionable pri-
marily because it is inelegant; more importantly, this treatment of liberty as an “interest” trans-
forms it into a bargaining chip. A quick phrase sets the stage for a utilitarian trade. Indeed, in
our utilitarian legal world, it may not be long before judges declare that *“‘capital punishment
implicates a life interest.” LEXIS indicates that the phrase “liberty interest” has appeared in
majority or dissenting opinions in 85 Supreme Court cases and that the same phrase has ap-
peared in more than 1000 United States Court of Appeals opinions. The first appearance of the
phrase in a court of appeals opinion came during the same year that it first appeared in a
Supreme Court opinion, 1972. The annual total of court of appeals cases in which this solecism
appeared increased rapidly thereafter. In 1973, the phrase appeared in 3 cases; in 1976, in 33
cases; in 1979, in 58 cases; in 1982, in 80 cases; and in 1985, in 167 cases. LEXIS searches
conducted by James Fleissner, J.D., University of Chicago (Genfed library, US and USAPP files)
(Sept. 1986).

94, 467 U.S. at 288 (Marshall, J., dissenting) (citations omitted). At another point in his
opinion, Justice Marshall said that the New York statute could be justified “only by a weighty
public interest.” 467 U.S. at 291. He elaborated on the appropriate constitutional standard in a
footnote:

This standard might be refined in one of two ways. First, it might be argued that because
[the New York statute] impinges upon “[I]iberty from bodily restraint,” which has long been
“recognized as the core of the liberty protected by the Due Process Clause,” the provision
can pass constitutional muster only if it promotes a “compelling” governmental interest.
Alternatively, it might be argued that the comparatively brief period of incarceration per-
missible under the provision warrants a slight lowering of the constitutional bar. . . . [IJt
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In the end, however, the dissenting opinion did not doubt what the
majority opinion had said cannot be doubted — that the government’s
interest in preventing crime is both legitimate and compelling. The
opinion concluded: “[E]ven if the purposes identified by the majority
are conceded to be compelling, they are not sufficiently promoted by
detention pursuant to [the New York statute] to justify the concomi-
tant impairment of the juveniles’ liberty interests.”®s This article will
examine Justice Marshall’s analysis of what legal jargon sometimes
calls “the means-end fit” after exploring some general implications of
interest balancing.

C. The Implications of Schall

When the framers of the fourteenth amendment spoke of liberty,
they referred to freedom from imprisonment much more clearly than
they did to reproductive freedom, the ability to engage in interstate
travel, or the right to vote.?6 Moreover, constitutional history aside,
imprisonment seems, short of death, the most serious deprivation of
liberty that governments commonly inflict. When Justice Marshall
maintained that freedom from imprisonment qualifies as a “fundamen-
tal” interest if any does, he voiced common sense.

Criminal codes, however, contain innumerable statutes that au-
thorize what Justice Marshall called “deprivation[s] of liberty in this
basic sense.” The Justice’s interpretation of the due process clause
would empower courts to consider whether each of these statutes ad-
vanced a “very important” governmental interest. After assessing the

might be held that an important — but not quite “compelling” — objective is necessary . . . .
In the present context, there is no need to choose between these doctrinal options . . . .
467 U.S. at 291 n.15 (citations omitted).

Elsewhere in his opinion, Justice Marshall implied that the Court might engage in open-
ended balancing that would make any tier-specification unnecessary. He rephrased the first of
the majority’s questions (whether the New York preventive detention statute advanced a legiti-
mate state objective) as whether “the provision promotes legitimate governmental objectives im-
portant enough to justify the abridgment of the detained juveniles’ liberty interests.” 467 U.S at
283 (emphasis added). He also wrote, “To comport with ‘fundamental fairness,’ [the statute]
must advance goals commensurate with the burdens it imposes on constitutionally protected
interests.” 467 U.S. at 288. Cf. San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 98-99
(1973) (Marshall, J., dissenting) (arguing for “a spectrum of standards . . . comprehend[ing]
variations in the degree of care with which the Court will scrutinize particular classifications™).

95. 467 U.S. at 293.

96. See E. CORWIN, LIBERTY AGAINST GOVERNMENT 90-115, 140-42 (1948); Warren, The
New “Liberty” Under the Fourteenth Amendment, 39 HARv. L. REv. 431, 439-42 (1926); Shat-
tuck, The True Meaning of the Term “Liberty” in Those Clauses in the Federal and State Consti-
tutions Which Protect, “Life, Liberty, and Property,” 4 HARv. L. REv. 365, 368-69, 382 (1891).
Although the Supreme Court declined in Schall to classify the freedom from institutional con-
finement as “fundamental,” it earlier had accorded that special status to the other freedoms
mentioned in the text. See Roe v. Wade, 410 U.S. 113, 155 (1973) (reproductive freedom); Sha-
piro v. Thompson, 394 U.S. 618, 629 (1969) (interstate travel); Wesberry v. Sanders, 376 U.S, 1,
17 (1964) (the right to vote).
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reasons for prohibiting marihuana possession, heroin possession, in-
cest, adultery, polygamy, prostitution, gambling, price-fixing, public
drunkenness, and dozens of other activities, the courts would invali-
date all prohibitions that failed this demanding test.

The Supreme Court’s failure to classify freedom from imprison-
ment as a fundamental interest denied an obvious truth, but it with-
held the broad power that Justice Marshall would have afforded the
judiciary. The majority’s approach to the due process clause empow-
ered courts to reassess only the “legitimacy™ of the interests support-
ing criminal statutes. In Bowers v. Hardwick,®? however, the Supreme
Court seemed to doubt that it should have even this power to second-
guess state and federal legislatures. If Bowers was correctly decided —
indeed, if the Supreme Court should stop anywhere short of the posi-
tion advocated by Justice Marshall — the process of two-tiered inter-
est balancing must be deeply flawed. A straightforward application of
the Court’s two-tiered formula would lead to Justice Marshall’s
position.

Unlike the Court’s current interest-balancing interpretations, “fun-
damental fairness” views of the due process clause do not invite courts
to invalidate all criminal statutes that fail to advance “legitimate” or
“compelling” governmental interests. These interpretations reflect a
sense of judicial restraint lacking in more utilitarian formulations. At
the same time, these interpretations also embody a different concept of
appropriate judicial activism; they do not fade away whenever a “legit-
imate” or “compelling” governmental interest appears. These inter-
pretations insist that some indignities cannot be excused by the fact
that they advance strong interests. Treating each individual as an
“end in himself,”?? they assert that people sometimes have more than
interests; they have rights.

Rochin v. California®® illustrates this difference in approach. In
Rochin, three deputy sheriffs broke into a bedroom without probable
cause; discovered a partially dressed narcotics suspect and his wife;
noticed two capsules on a nightstand and asked, “Whose stuff is
this?”’; then, when the suspect placed the capsules in his mouth,
“jumped upon” him and struggled to recover the capsules; and finally
took the suspect to a hospital where, at their direction, a doctor forced
a tube into the suspect’s stomach, poured down an emetic solution to

97. 106 S. Ct. 2841 (1986). Bowers is described in text at notes 76-81 supra.

98, See I. KANT, GROUNDWORK OF THE METAPHYSIC OF MORALS, in THE MORAL LAw
96 (H. Paton trans. 1967).

99. 342 U.S. 165 (1952).
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induce vomiting, and recovered the capsules. The capsules led to the
suspect’s conviction of morphine possession.

In his opinion for the Supreme Court in 1952, Justice Frankfurter
noted that “[s]tates in their prosecutions [must] respect certain decen-
cies of civilized conduct.”1® He described the due process clause as
“a summarized constitutional guarantee of respect for those personal
immunities which . . . are ‘implicit in the concept of ordered lib-
erty.’ 101 Calling the sheriffs’ behavior “conduct that shocks the con-
science,”192 the Court reversed the suspect’s conviction.

If the Supreme Court were to analyze Rochin under the due pro-
cess clause today, it might proceed in a different way.'°? The Court
might note that the sheriffs’ brutality had implicated a “liberty inter-
est,” probably a “fundamental” liberty interest; then it might insist
that all acts of police brutality must be justified by “compelling” gov-
ernmental interests.’®* Presumably the Court would not deny, how-
ever, that the state’s interest in the enforcement of its narcotics laws is
compelling, nor would it deny that the methods employed in Rochin
had advanced this interest in a direct and substantial way (satisfying
the constitutional requirement of an appropriate “means-end fit”105),
If the Court took its two-tiered, interest-balancing formula seriously, it
would affirm the suspect’s conviction. The Court’s current view of the
due process clause, if seriously intended, would invalidate all penal
statutes that failed to advance important interests while upholding all
police brutality that did further important interests. This view seems
at once too activist and too restrained.

D. Balancing and Detention: Of Predicates and Predictions

Predictions of future misconduct frequently influence decisions
about whether and how long to imprison people. They inform the
imposition of sentence (including the choice between prison and pro-
bation), the grant or denial of bail pending appeal, the decision

100. 342 U.S. at 173.

101. 342 U.S. at 169 (quoting Palko v. Connecticut, 302 U.S. 319, 325 (1937)).

102. 342 USS. at 172.

103. Because the Supreme Court has now “incorporated” the fourth amendment’s prohibi-
tion of unreasonable searches and seizures within the due process clause, it probably would not
invoke its general due process standards in a case like Rochin. It would instead analyze the case
as though the fourth amendment were directly applicable. See Winston v. Lee, 470 U.S. 753
(1985).

104. Cf Winston, 470 U.S. at 762 (“Weighed against these individual interests [described as
‘the life or health of the suspect’ and his ‘dignitary interests in personal privacy and bodily integ-
rity,” 467 U.S. at 761] is the community’s interest in fairly and accurately determining guilt or
innocence.”).

105. See text at notes 121-28 infra.
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whether to release on parole, and many other choices within the crimi-
nal justice system.19¢ In addition, various forms of civil commitment
rest in part on official assessments of dangerousness.

Almost invariably, however, preventive detention requires some-
thing more — some additional predicate for a deprivation of liberty,
some perceived moral requisite to making the official prediction. This
“something more” is sometimes a status, one that suggests a person’s
inability to control the danger that he poses. Civil commitment stat-
utes typically authorize the detention, not of everyone thought danger-
ous to himself or others, but of people who appear “mentally il and
dangerous or who are thought dangerous because they have a commu-
nicable disease.0?7 Within the criminal justice system, however, the
predicate is rarely a status. It is instead an act,1°® one that bespeaks
culpability and that itself is believed to justify an exercise of state
power. In assessing measures of preventive detention, it is appropriate
to consider both the strength of the asserted predicate for prediction
and the strength of the prediction itself.

The preventive pretrial detention authorized by the Federal Bail
Reform Act of 1984 and by recent state enactments®® lacks the predi-
cate for prediction that our criminal justice system most frequently
requires, proof of voluntary wrongdoing beyond a reasonable doubt.
For this reason, some opponents of preventive detention have con-
tended that the incarceration only of people charged with crime is ir-
rational; this detention rests on a principle that would authorize the
imprisonment of everyone thought dangerous.!!® This objection seems
unsound. A charge of past misconduct, coupled with a determination
of probable cause,!!! provides a predicate for prediction. This predi-

106. For lists of situations in which criminal justice officials make predictions of future be-
havior, see J. MONAHAN, PREDICTING VIOLENT BEHAVIOR: AN ASSESSMENT OF CLINICAL
TECHNIQUES 22-23 (1981); Morris & Miller, Predictions of Dangerousness, 6 CRIME & JUSTICE:
AN ANNUAL REVIEW OF RESEARCH 1, 4 n.2, 7-10 (M. Tonry & N. Morris eds. 1985).

107. See, e.g., ILL. REV. STAT. ch. 91 1/2 para. 1-119 (1985) (authorizing involuntary con-
finement when a person is “mentally ill and . . . because of his illness is reasonably expected to
inflict serious physical harm upon himself or another in the near future”); ILL. REV. STAT. ch.
111 1/2 para. 22 (1985) (affording the Department of Public Health “supreme authority in mat-
ters of quarantine”); People ex rel. Barmore v. Robertson, 302 Ill. 422, 433-34, 134 N.E. 815,
819-20 (1922) (interpreting the latter statute to authorize the involuntary confinement of people
with communicable diseases).

108. Cf Robinson v. California, 370 U.S. 660 (1962) (holding criminalization of the status of
being a narcotics addict unconstitutional).

109. E.g., 18 U.S.C. §§ 3141-3156 (Supp. II 1984); CALIF. CONsT. art. I, § 12(b); CoLo.
ConsT. art. II, § 19; TExas CONST. art I, § 11a.

110. See, e.g., Tribe, An Ounce of Detention: Preventive Justice in the World of John Mitchell,
56 Va. L. REv. 371, 405 (1970). :

111. See Gerstein v. Pugh, 420 U.S. 103 (1975) (described in text at notes 207-10 infra).
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cate may be slight. It may in fact be constitutionally inadequate.!!?
Nevertheless, even this limited predicate differentiates current schemes
of pretrial detention from “pure” preventive detention schemes —
schemes grounded solely on official judgments of dangerousness that
look to the future without regard for the past.!13

The assessment of a “pure” preventive detention scheme may,
however, provide a foundation for analyzing the less restrictive enact-
ments of Congress and state legislatures. Imagine that psychologists
at Menninger University have developed a written test, the Menninger
Multiphasic Dangerousness Inventory or MMDI. The test asks sub-
jects to record the extent of their agreement or disagreement with
statements like: “My mother is insecure,” “My father obtained a bet-
ter-paying job at least once during my childhood,” “I prefer western
movies to situation comedies,” “I sometimes wet my bed as a child,”
and “I am fascinated by fire.””114 After pretesting and refining the
MMDI, the psychologists have administered it to a large random sam-
ple of the population. Careful follow-up studies have revealed that,
although only 0.7 percent of the population scored 140 points or
higher on the test, 69.2 percent of the subjects with these high scores
were convicted of serious crimes within the next two years.

Impressed by this evidence, a state legislature has required every-
one to take the MMDI. It has provided for the administrative deten-
tion in secure but nonpunitive facilities of people who score 140 points
or higher. Prior to detention, these people are to be afforded hearings
with full procedural safeguards on the single determinative issue —
whether they failed the test. They are to be detained only until they
reduce their scores to an acceptable level. The principal constitutional
issue posed by this scheme of “pure” (or predicate-less) preventive de-
tention is one of substantive rather than procedural due process,!!*

112. See text at notes 177-253 infra.

113. In United States v. Salerno, 794 F.2d 64 (2d Cir.), cert. granted, 107 S. Ct. 397 (1986),
the United States Court of Appeals for the Second Circuit maintained that the pretrial detention
authorized by the Federal Bail Reform Act of 1984 cannot be distinguished from detention solely
on grounds of dangerousness. This argument provides one of the few points of disagreement
between the opinion in Salerno and this article.

114. Agreement with propositions like these may in fact indicate dangerous propensities. See
J. MONAHAN, supra note 106, at 69-71; Yesavage, Werner, Becker & Mills, Short-Term Civil
Commitment and the Violent Patient, 139 AM. J. PSYCHIATRY 1145, 1149 (1982) (*[A] number
of BPRS scales [Brief Psychiatric Rating Scales] were significantly associated with inpatient vio-
lent behavior. For example, total BPRS scores and scale scores for grandiosity, excitement, unu-
sual thought content, anxiety, and conceptual disorganization were significantly correlated with
total ward behavior scores.”).

115. The effort to characterize due process questions as either “substantive” or “procedural”
sometimes seems artificial. By characterizing the MMDI as a “procedure” for determining dan-
gerousness, one might contend that its use raises procedural rather than substantive issues. By
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and analysis of this issue requires further examination of the Supreme
Court’s decision in Schall v. Martin.

Schall considered only the preventive detention of juveniles, and
the Court indicated that the detention of adults would pose different
issues. After noting that a juvenile’s “interest in freedom from institu-
tional restraints, even for the brief time involved here, is undoubtedly
substantial,” the majority said: “But that interest must be qualified by
the recognition that juveniles, unlike adults, are always in some form
of custody.”!16

This statement provoked a strident response of the sort that has
become increasingly common in Supreme Court opinions. Justice
Marshall wrote in dissent that the majority’s “characterization of pre-
ventive detention as merely a transfer of custody from a parent or
guardian to the State is difficult to take seriously.”'1? The majority,
however, had not characterized preventive detention merely as a trans-
fer of custody from a parent to the state. To the contrary, it had rec-
ognized that a juvenile’s interest in freedom from institutional
restraints is substantial. The Justices in the majority apparently did
think it relevant, however, that juveniles have less freedom than
adults. Without affording them hearings, the state effectively deprives
children of liberty when it detains them in schools for most of the day.
Moreover, when juveniles run away, the state sends them home.
Although full-time institutional confinement restricts juveniles as
much as adults, the deprivation of liberty may be somewhat less for
juveniles because juveniles have somewhat less liberty to begin with.

Much more importantly, there are reasons for the state’s assertion
of special power over juveniles. The majority noted in Schall that
“[c]hildren, by definition, are not assumed to have the capacity to take
care of themselves.”!18 In schemes of preventive pretrial detention for
adult criminal defendants, the only predicate for detention other than
a prediction of future misconduct is the act that has led to the filing of
a criminal charge — an act not yet established by proof beyond a rea-
sonable doubt or even by a preponderance of the evidence. In schemes
of pretrial detention for juveniles, by contrast, the predicate is both an
act and a status, a status that suggests an incomplete ability to control
assertedly dangerous behavior. An arrest for delinquency offers at
least some reason to suspect, in the majority’s words, that “parental

the same token, one might characterize a seemingly substantive drunk driving provision as estab-
lishing a procedure for identifying and isolating those drivers who are likely to have accidents.

116. 467 U.S. at 265.
117. 467 U.S. at 289.
118. 467 U.S. at 265.
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control [may have] falter[ed].”'® When a preliminary inquiry offers
additional reason for concern, the state may respond to the perceived
parental failure in the short run while it considers how best to respond
to it in the long run.

In judging the constitutionality of the pretrial detention of adults,
a court might distinguish Schall on the ground that the detention of
juveniles presents different issues. For the court then to treat Schall as
irrelevant, however, would be disingenuous. Schall’s significance as a
precedent lies primarily in the framework of analysis that the Supreme
Court employed, and this framework appears to make immaterial
every difference between the detention of juveniles and the detention of
adults.

Indeed, the Court’s two-tiered framework seems to mandate the
conclusion not only that every scheme of adult pretrial detention en-
acted by state and federal legislatures is constitutional but that deten-
tion simply on the basis of test scores would be constitutional as well.
This framework omits any consideration of the moral predicate tradi-
tionally required for detention. The Court’s formula looks to the “lib-
erty interest” lost when a person is imprisoned and to the
“governmental interest” advanced by this imprisonment. The absence
of past misconduct or of an inability to control one’s behavior does not
seem to matter at all.

The “liberty interest” of adults may be stronger than the “liberty
interest” of juveniles. Under the Supreme Court’s two-tiered formula,
however, a compelling governmental interest triumphs over every lib-
erty interest. The governmental interest supporting existing schemes
of adult preventive detention — and supporting schemes that would
detain people who have failed psychological tests — is no different
from the governmental interest that supported the scheme of detention
in Schall: “The ‘legitimate and compelling state interest’ in protecting
the community from crime cannot be doubted.”!2° The detention of
adults can advance this interest as much as the detention of juveniles,
and so may detention on the basis of test scores. If taken seriously,
current modes of legal analysis end the battle over the preventive de-
tention of adults before a shot has been fired. Indeed, they deliver
overwhelming armaments to those who would uphold “pure” schemes
of preventive detention on the basis of psychological tests.

119. 467 U.S. at 265.
120. 467 U.S. at 264.
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III. THE JUSTICE AND LEGITIMACY OF SOME FORMS OF
PREVENTIVE PRETRIAL DETENTION

A. A Prediction and the Means-End Fit: Of False Positives and
False Science

Under the Supreme Court’s decisions, the fact that a challenged
governmental action advances a compelling interest is not always deci-
sive. The Court sometimes considers how much the challenged action
advances this governmental interest. In one context it has said, “If the
State’s objective is legitimate and important, we next determine
whether the requisite direct, substantial relationship between objective
and means is present.”’?! Descriptions of the required “means-end
fit” have varied enormously, however, both because the issue has
arisen in different contexts!22 and because the Court typically has re-
solved it in a quick word or phrase. The Court sometimes has said
only that a challenged governmental action must not be “wholly irrel-
evant to the achievement of the State’s objective123 or that it must not
“achieve[ ] its purpose in a patently arbitrary or irrational way.”’124
On other occasions, the Court has said that the challenged action must
“directly advance[ ] the governmental interest asserted,”!25 “must be
substantially related to the achievement of [its] objectives,””126 or must
have “a fair and substantial relation to the object of the legislation.”127
On still other occasions, the Court has said that the challenged action
must be “ ‘necessary . . . to the accomplishment’ of its purpose.”128

In his dissent in Schall, Justice Marshall invoked the “means-end”
branch of the Supreme Court’s two-tiered, interest-balancing, due pro-
cess formula. He protested that preventive detention was not preven-
tive enough to achieve a suitable means-ends match:

Both of the courts below concluded that only occasionally and acci-
dentally does pretrial detention of a juvenile under [the New York stat-
ute] prevent the commission of a crime. . . . Family Court judges are
incapable of determining which of the juveniles who appear before them

121, Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 725 (1982).

122, “Heightened” judicial scrutiny apparently requires a tighter “means-end fit” than “mid-
level” review; and “mid-level” review requires a tighter “fit” than “ordinary™ review. Although
it is difficult to say, the Supreme Court also may have created different standards for “commer-
cial” speech, “symbolic” speech, and speech limited as to “time, place, and manner.”

123. McGowan v. Maryland, 366 U.S. 420, 425 (1961).

124, United States R.R. Retirement Bd. v. Fritz, 449 U.S. 166, 177 (1980).

125. Central Hudson Gas & Elec. v. Public Serv. Commn., 447 U.S. 557, 566 (1980).

126. Craig v. Boren, 429 U.S. 190, 197 (1976).

127. Eisenstadt v, Baird, 405 U.S. 438, 447 (1972) (quoting F.S. Royster Guano Co. v. Vir-
ginia, 253 U.S. 412, 415 (1920)).

128. In re Griffiths, 413 U.S. 717, 722 (1973) (quoting McLaughlin v. Florida, 379 U.S. 184,
196 (1964)); see Shapiro v. Thompson, 394 U.S. 618, 634 (1969).
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would commit offenses before their trials if left at large and which would
not. . . . On the basis of evidence adduced at trial, supplemented by a
thorough review of the secondary literature, the District Court found
that “no diagnostic tools have as yet been devised which enable even the
most highly trained criminologists to predict reliably which juveniles
will engage in violent crime.” The evidence supportive of this finding is
overwhelming.12?

The majority responded:

Our cases indicate . . . that from a legal point of view there is nothing
inherently unattainable about a prediction of future criminal conduct.
Such a judgment forms an important element in many decisions, and we
have specifically rejected the contention, based on the same sort of socio-
logical data relied upon by appellees and the District Court, “that it is
impossible to predict future behavior and that the question is so vague as
to be meaningless.”130

Justice Marshall’s observation that all of the cases upon which the
majority relied involved defendants already convicted of crime!3! did
not answer the majority’s contention. The Supreme Court had indeed,
“from a legal point of view,” rejected the proposition upon which Jus-
tice Marshall relied, the asserted impossibility of predicting criminal
behavior.

This proposition, however, has been widely accepted elsewhere.
John Monahan has written, “Rarely have research data been as
quickly or nearly universally accepted by the academic and profes-
sional communities as those supporting the proposition that mental
health professionals are highly inaccurate at predicting violent behav-
ior.”132 Monahan has summarized the social science research by
saying:

[TThe “best” clinical research currently in existence indicates that psy-
chiatrists and psychologists are accurate in no more than one out of
three predictions of violent behavior over a several-year period among
institutionalized populations that had both committed violence in the
past . . . and who were diagnosed as mentally ill.133

129. Schall, 467 U.S. at 293-94 (quoting United States ex rel. Martin v. Strasburg, 513 F.
Supp. 691, 708 (S.D.N.Y. 1981), affd., 689 F.2d 365 (2d Cir. 1982), revd. sub nom. Schall v.
Martin, 467 U.S. 253 (1984)). Justice Marshall argued in addition that the limited information
available to a New York judge at the time of a detention hearing aggravated the difficulty of
accurate prediction. 467 U.S. at 294.

130. 467 U.S. at 278-79 (quoting Jurek v. Texas, 428 U.S. 262, 274 (1976) (plurality
opinion)).

131. 467 U.S. at 294 n.20.

132. J. MONAHAN, supra note 106, at 27.

133. Id. at 77 (emphasis omitted); see also B. ENNIS & R. EMERY, THE RIGHTS OF MENTAL
PATIENTS 20 (1978) (“[I}t now seems beyond dispute that mental health professionals have no
expertise in predicting future dangerous behavior, either to self or others. In fact, predictions of
dangerous behavior are wrong about 95 percent of the time.”) (emphasis in original); Monahan,
The Prediction of Violent Behavior: Toward a Second Generation of Theory and Policy, 141 AM,



December 1986] Preventive Detention 539

Although the academic research has focused primarily on predictions
by mental health professionals, there is little reason to believe that
judges can predict what psychologists and psychiatrists cannot.

Justice Blackmun and two other Justices who joined his dissenting
opinion in Barefoot v. Estelle'3* accepted this pessimistic view of the
social science findings. The issue in Barefoot was whether the Consti-
tution allows the introduction of psychiatric predictions of violence at
capital sentencing hearings, and Justice Blackmun wrote, “The Court
holds that psychiatric testimony about a defendant’s future dangerous-
ness is admissible, despite the fact that such testimony is wrong two
times out of three.”135 Justice Blackmun’s statement, however, was
inaccurate or misleading in six significant respects. Contrary to the
“nearly universal” view of academic and professional communities,
the available evidence does not support the claim that predictions of
future criminality are inherently or even usually inaccurate. A fair
assessment of current predictive capacities offers no basis for con-
demning all forms of preventive pretrial detention. Moreover, the
Supreme Court’s two-tiered formula yields no other credible objec-
tions to preventive incarceration. Stronger objections to this detention
(at least in the form authorized by the Federal Bail Reform Act of
1984) lie elsewhere.

First, no study has suggested that “psychiatric testimony about a
defendant’s future dangerousness . . . is wrong two times out of three.”
In predicting whether a flipped quarter will come up “heads,” a ran-
dom guess may prove accurate half the time; and if one can anticipate
that an event will occur more frequently than not or less frequently
than not, one can improve this fifty percent average by automatically
predicting it or failing to predict it in every case. To be wrong sub-
stantially more than half the time in a series of yes-or-no predictions is
to be very wrong, and no study has claimed that even mental health
professionals are so bad.

The literature of prediction distinguishes between “positive” pre-
dictions — judgments that an event will occur — and “negative” pre-
dictions — judgments that the event will not occur. This literature
speaks of “true positives” (predictions of the event’s occurrence that
later are vindicated), “false positives” (predictions of the event’s oc-

J. PsYCHIATRY 10, 10 (1984) (“Even in the best of circumstances — with lengthy multidiscipli-
nary evaluations of persons who had already manifested their violent proclivities on several occa-
sions — psychiatrists and psychologists seemed to be wrong at least twice as often as they were
right when they predicted violence.”); Morris & Miller, supra note 106, at 3.

134, 463 U.S. 880 (1983).

135. 463 U.S. at 916 (Blackmun, J., dissenting).
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currence that later appear false), “true negatives” (predictions of the
event’s nonoccurrence that later are verified), and “false negatives”
(predictions of the event’s nonoccurrence that later appear
incorrect).136

Contrary to Justice Blackmun’s apparent suggestion, the claim
that the predictions of mental health professionals are wrong two-
thirds of the time speaks only of their positive predictions. In one
influential study, for example, only 34.7 percent of the patients classi-
fied as dangerous by mental health professionals but released by a
court committed serious assaults within five years.137 In this study as
in every other, however, the professionals’ negative predictions, judged
by the same measure, were overwhelmingly accurate. Ninety-two per-
cent of the patients released by the court with the professionals’ ap-
proval were not arrested for serious assaults within the study
period.13® The professionals therefore were not wrong two-thirds of
the time; they were correct eighty-six percent of the time.!39

In assessing schemes of preventive detention, focusing exclusively
on positive predictions may be appropriate. The ratio of “true posi-
tives” to “false positives” is more important than the overall rate of
predictive success. Only a “true positive” prediction can prevent a
crime; only a “false positive” prediction can lead to incarceration that
in fact serves no incapacitative purpose. Nevertheless, Justice Black-
mun was in error in Barefoot when he characterized the predictions of
mental health professionals as “less accurate than the flip of a coin.”’140

Second, even the ratio of true positive predictions to false positive
predictions commonly has exceeded one in three. Indeed, because the
overall recidivism rate of people convicted of crime is approximately

136. See J. MONAHAN, supra note 106, at 47-49.

137. Kozol, Boucher & Garofalo, The Diagnosis and Treatment of Dangerousness, 18 CRIME
& DELINQ. 371, 390 (1972).

138, Id.

139. See id. at 389-90 (31 of 386 patients classified as nondangerous were arrested for serious
assaults within the study period and were therefore viewed as “false negatives”; 32 of 49 patients
classified as dangerous but released by the court were not arrested for serious assaults within the
study period and were therefore viewed as “false positives”; the overall error rate accordingly
was 63 of 435 cases or 14 percent). Moreover, the assertion that the professionals were correct
86 percent of the time omits 226 cases in which they might have been correct — those in which
judges accepted the professionals’ assessments of dangerousness and ordered hospitalization so
that no experimental evaluation could occur. See id. at 378; text at notes 151-52 infra.

It seems worth noting as a postscript to this observation that 14 of the 49 released patients
whom the authors had classified as dangerous would not have been so classified under criteria
that the authors later developed; the exclusion of these patients probably would have yielded a
ratio of true to false positives greater than fifty percent. See Kozol, Boucher & Garofalo, Dan-
gerousness, 19 CRIME & DELINQ. 554, 554-55 (1973) (letter to the editor in reply to Monahan).

140. 463 U.S. at 931 (Blackmun, J., dissenting) (quoting Ennis & Litwack, Psychiatry and the
Presumption of Expertise: Flipping Coins in the Courtroom, 62 CALIF. L. REv. 693, 737 (1974)).
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one in three, 4! positive predictions based only on the single variable of
past conviction would achieve what most commentators appear to re-
gard as the highest degree of accuracy attainable by current methods.
Prior imprisonment for a felony, moreover, is a significantly better
predictor of future criminality than prior conviction. Treating peni-
tentiary imprisonment, by itself, as a predictor of recidivism!42 appar-
ently would improve the ratio of true to false positives to fifty percent
or more. Sixty percent of a sample of 539 inmates released from Iili-
nois penitentiaries were arrested for new crimes within twenty-nine
months of their release;143 and although rearrest rates were higher for
offenders who had committed crimes against property than for violent
offenders, 44 half of the violent offenders in the sample were arrested
for new crimes within the study period.!#5 More than three-quarters
of the youngest group of released inmates and more than three-
quarters of the inmates who had been incarcerated on three prior occa-
sions were arrested.#6 In short, when future arrest is the variable to
be predicted, isolating some groups whose actuarial “base expectancy
rate” greatly exceeds one in three does not seem difficult. Indeed, even
when subsequent conviction (rather than arrest) is the dependent vari-
able, some identifiable groups of violent, repeat offenders appear to
have “base expectancy rates™ of fifty percent or more.#? A number of

141. See C. SILBERMAN, CRIMINAL VIOLENCE, CRIMINAL JUSTICE 373 (1978); D. GLASER,
THE EFFECTIVENESS OF A PRISON AND PAROLE SYSTEM 13-35 (1964).

142, 1 refer to recidivism measured by arrest rather than conviction. See note 155 infra.

143, See ILLINOIS CRIMINAL JUSTICE INFORMATION AUTHORITY, RESEARCH BULLETIN
No. 3: THE IMPACT OF PRIOR CRIMINAL HISTORY ON RECIDIVISM IN ILLINOIS 1, 4 (1986)
[hereinafter RECIDIVISM IN ILLINOIS].

144, Recidivism rates generally are somewhat lower for violent than for nonviolent offenders.
See BUREAU OF JUSTICE STATISTICS, UNITED STATES DEPARTMENT OF JUSTICE, SPECIAL RE-
PORT: EXAMINING RECIDIVISM 4, table 6 (1985).

145, RECIDIVISM IN ILLINOIS, supra note 143, at 7.
146, Id. at 1, 2.

147. Three different British samples demonstrated “that one variable alone — having three
or more previous convictions for violence — identified groups of offenders of whom more than
[fifty percent] were subsequently reconvicted of violence.” J. FLoUuD & W. YOUNG, DANGER-
OUSNESS AND CRIMINAL JUSTICE 184 (1981). In each of the British studies, there was reason to
believe that the fifty percent figure was conservative. One of these studies followed the criminal
careers of 264 people who had been initially convicted of violent offenses in 1947. By 1958, 55
percent of the people who had been convicted of a fourth violent offense also had been convicted
of a fifth. At the time of the study’s cut-off date, some people might have been convicted of their
fourth offenses so recently that they simply had not had adequate opportunities to commit fur-
ther crime. Many, in fact, might have been in prison. Each of the other studies followed their
subjects for five or six years after they had been convicted of violent offenses a third or fourth
time. The studies reported the commission of additional violent crimes (measured by conviction,
not arrest) by 52 percent and 54 percent of the subjects. Presumably some of these subjects also
had been incarcerated during most or ail of the follow-up period. They, too, might have been
substantially disabled from joining the ranks of “true positives.” See id. (describing N. WALKER,
W. HAMMOND & D. STEER, THE VIOLENT OFFENDER — REALITY OR ILLUSION? (Oxford
Univiversity Penal Research Unit Occasional Paper No. 1, 1970) (reporting the results of two



542 Michigan Law Review [Vol. 85:510

studies of clinical (“nonactuarial’’) predictions similarly have yielded
substantially better than one-to-three ratios of true to false positives.148

Third, virtually all of the studies that yielded low ratios of true to
false positives (and most other studies as well) grew out of two situa-
tions — those in which courts rejected the recommendations of mental
health professionals and ordered the release of people whom these pro-
fessionals had classified as dangerous!#® and those in which courts or-
dered the transfer of people from institutions for the “criminally
insane” (where they apparently had been confined because psycholo-
gists had regarded them as dangerous!5°) to other mental facilities.!5!
In the first situation, arrest for a violent crime within a specified period
was treated as the measure of accuracy of a professional judgment of
dangerousness; in the second, the commission of assaults in the “non-
criminal” hospitals tested whether the earlier judgments of dangerous-
ness had been correct.

The recommendations of mental health professionals that judges
reject, however, are likely to be less well grounded than those that they
accept. The professional recommendations that yielded low ratios of
true to false positives were those that initially had seemed most dubi-
ous. Certainly if all of the people whom the professionals had classi-
fied as dangerous had been released, their ratio of true to false

studies); G. PHILLPOTTS & L. LANCUCKI, PREVIOUS CONVICTIONS, SENTENCE AND RECON-
VICTION: A STATISTICAL STUDY OF A SAMPLE OF 5000 OFFENDERS CONVICTED IN JANUARY
1971 (Home Office Research Study No. 53, 1979)).

148. See Dept. of Public Safety & Correctional Services, State of Maryland, Maryland’s De-
fective Delinquency Statute — A Progress Report (1978) (unpublished) [hereinafter Maryland
Report] (summarized in J. MONAHAN, supra note 106, at 73-74) (46 percent of the patients
released unconditionally against staff advice committed new offenses — not necessarily violent
offenses — within three years; 39 percent of those released to outpatient treatment against staff
advice committed new offenses; and 7 percent of those released to outpatient treatment with staff
approval committed new offenses); Steadman, 4 New Look at Recidivism Among Patuxent In-
mates, 5 BULL. AM. AcAD. PSYCHIATRY & L. 200, 209 (1977) (41 percent of the patients re-
leased against staff advice apparently committed violent offenses within three years while 31
percent of those released with staff approval did so); Hodges, Crime Prevention by the Indetermi.
nate Sentence Law, 128 AM. J. PSYCHIATRY 291, 293 (1971) (81 percent of the convicted sex
offenders who, contrary to staff advice, were not confined committed new crimes within three
years; 71 percent of those initially confined but later released against staff recommendations com-
mitted new crimes; and 37 percent of those released with staff approval committed new crimes),

149. E.g., Maryland Report, supra note 148; Cohen, Groth & Siegal, The Clinical Prediction
of Dangerousness, 24 CRIME & DELINQ. 28 (1978); Steadman, supra note 148; Kozol, Boucher &
Garofalo, supra note 137; Hodges, supra note 148.

150. See Cocozza & Steadman, The Failure of Psychiatric Predictions of Dangerousness:
Clear and Convincing Evidence, 29 RUTGERS L. REv. 1084, 1093-94 (1976) (recognizing that the
authors’ earlier study had inferred psychiatric judgments of dangerousness from the fact that
patients had been confined in hospitals for the criminally insane; no direct evidence of these
psychiatric judgments — or of how long ago they had been made — was available).

151. See H. STEADMAN & J. Cocozza, CAREERS OF THE CRIMINALLY INSANE (1974); T.
THORNBERRY & J. JACOBY, THE CRIMINALLY INSANE: A COMMUNITY FOLLOW-UP OF MEN-
TALLY ILL OFFENDERS (1979).
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positives might have been much higher.152 Similarly, the failure of
mental patients to commit assaults while they remained in custody
(presumably with attendants at the elbow much of the time) provides
weak evidence that they had been erroneously classified as
dangerous.153

Fourth, none of the studies involved predictions of the behavior of
people recently convicted of capital murder (the relevant population in
Barefoor) or of people recently arrested for serious crimes (the people
generally subject to preventive pretrial detention under current state
and federal enactments). It might be substantially easier to attain a
high ratio of true to false positives with these high-risk groups than
with people whom judges had released to the community and with
transferred mental patients who had been confined for an average of
fifteen years and whose average age was fifty-two.15¢ The most clearly
dangerous people are rarely the subjects of empirical study. When
these people appear recently to have manifested their dangerousness in
serious criminal conduct, courts do not often release them. Neverthe-
less, the ability to identify these people was at issue in Barefoot and is
at issue in evaluating current schemes of preventive pretrial detention.

Fifth, although an arrest for a violent crime may validate a mental
health professional’s judgment of dangerousness,!55 the failure to
arrest for a violent crime does not falsify this judgment. Many crimes
go undetected, and the number of false positives cannot be known. To
assume that the professionals’ predictions were correct more fre-
quently than subsequent arrests proved them correct would be inap-
propriate. Nevertheless, to characterize the unverified predictions as
“wrong,” as Justice Blackmun did in Barefoot, would be equally inap-

152. See Litwack, The Prediction of Violence, CLINICAL PSYCHOLOGIST, Fall 1985, at 87, 87-
88. Moreover, if a low ratio of true to false positives among released patients indicates the inabil-
ity of professionals to make accurate predictions, it also indicates the judges® predictive success.
Al of the cases that were false positives for the professionals appear to have been true negatives
for the judges.

153. Some of the transferred patients ultimately were released to the community where,
within two and one-half years, only eight percent were convicted of new offenses. See Steadman
& Keveles, The Community Adjustment and Criminal Activity of the Baxtrom Patients: 1966-
1970, 129 AM. J. PsYCHIATRY 304, 307-08 (1972). Presumably, however, these patients — a
small minority of all the transferred patients — had been released only because they no longer
were considered sufficiently dangerous to confine. But ¢f H. STEADMAN & J. CoC0zZA, supra
note 151, at 117-18, 125 (concluding, oddly, that release decisions were not based on “past and
present dangerousness” while reporting that they were based on psychiatric “improvement”).

154. See id. at 78. To infer an inability to predict the future criminality of capital murderers
from studies of aging mental patients is like inferring an odds-maker’s inability to predict a New
York Giants victory over the Slippery Rock eleven from his low rate of success in predicting the
team’s victories over the Denver Broncos.

155. Arrest may be a better factual indicator of guilt than conviction in an overburdened
legal system that affords prosecutors broad discretion to decline, divert, and bargain. Obviously,
however, arrest remains a fallible indicator.
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propriate. All of the studies established only the professionals’ mini-
mum rate of success.156

The sixth reason why the empirical studies fail to establish either
the impossibility of predicting criminal conduct or the failure of past
efforts is the most significant. An anecdote recounted by John
Monahan indicates a defect of all of these studies:

[At a judicial sentencing conference] I gave my stock speech about the
probability of violence never being higher than 1-in-3 in the research. A
judge raised his hand and said that he recently had a case of 2 murderer
with a large number of prior violent offenses who, when asked if he had
anything to say before sentence was imposed, stated “if I get out, the first
thing I am going to do is murder the prosecutor, the second thing I am
going to do is murder you, Your Honor, the third thing I am going to do
is murder every witness who testified against me and the fourth thing I
am going to do is murder each member of the jury.” The judge asked if I
thought that this person’s probability of violence was no greater than 1-
in-3. I called for a coffee break.157

Although predicting the weather is a difficult task, almost anyone
can do it when a funnel cloud is headed in his direction.!5®8 Norval
Morris and Marc Miller, after accepting the common judgment that
future violence cannot be predicted with greater than one-in-three ac-
curacy, recognized that the cases of “a few very rare individuals” of-

156. For speculation about how many of the professionals’ unverified predictions were likely
to have been false, see J. MONAHAN, supra note 106, at 81-85.

My objection to the common academic disparagement of the predictions of mental health
professionals should not be read as claiming that the professionals have special predictive powers.
None of the studies have examined whether professionals are more successful at predicting be-
havior than lay people, and the judgment of the American Psychiatric Association is that psychi-
atrists have no special ability to predict violent behavior. See Barefoot, 463 U.S. at 899-902
(describing an amicus brief filed by the APA); AMERICAN PSYCHIATRIC ASSOCIATION,
CLINICAL ASPECTS OF THE VIOLENT INDIVIDUAL 30 (1974); American Psychological Associa-
tion, Report of the Task Force on the Role of Psychology in the Criminal Justice System, 33 AM.
PsycHoLogGisT 1099, 1110 (1978).

Similarly, the discussion in the text should not be read as endorsing the Supreme Court’s
affirmation of the death sentence in Barefoot. One of the psychiatrists who testified in Barefoot
was Dr. James Grigson, Dallas’ infamous “Dr. Death.,” Although Dr. Grigson had never ex-
amined Barefoot and although the only act of violence of which Barefoot had been convicted was
the one for which he was to be sentenced, Dr. Grigson testified on the basis of hypothetical
questions that the likelihood that Barefoot would commit future crimes of violence was *“‘one
hundred percent and absolute.” Judging “sociopathic personality disorder” on a scale of one to
ten, Dr. Grigson rated Barefoot “above ten.” Barefoor, 463 U.S. at 919 (Blackmun, J., dissent-
ing). A death sentence that may have rested in part on Dr. Grigson’s testimony seems as incon-
sistent with due process as one grounded on a prophesy of future violence by Jeanne Dixon.

157. Letter from John Monahan to Norval Morris (Feb. 27, 1984), quoted in Morris &
Miller, supra note 106, at 17 n.14.

158. See Litwack, supra note 152, at 87 (“There is no research that contradicts the common
sense notion that when an individual has clearly exhibited a recent history of repeated violence, it
is reasonable to assume that that individual is likely to act violently again in the foreseeable
future unless there has been a significant change in the attitudes or circumstances that have
repeatedly led to violence in the recent past.”).



