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By Douglas A. Kahn

Douglas A. Kahn is the Paul G. Kauper 

Professor at the University of Michigan Law 

School in Ann Arbor.

I
n recent years, the bar has 
expressed dissatisfaction with 
what is considered by some to 

be inadequate preparation of law 
students to begin practicing law 
immediately after graduation. There 
are several reasons why this has 
become a matter of concern for the 
legal profession. The profession itself 
has undergone signiicant changes. 
Although there are a few exceptions, 
most law irms no longer wish to 
spend time training their young asso-
ciates or allowing them much time to 
develop the skills they need. First, cli-
ents are unwilling to pay for the time 
a young lawyer spends in acquir-
ing needed skills. Second, the senior 

members of the irm are less willing 
to train or mentor young associates 
because of demands on their time. 
Salaries for young associates are quite 
high, and so the expectation that they 
arrive ready and able to handle legal 
work and produce income is greater 
than it was some years ago. Those 
changes in law practice necessitate 
that law schools make changes to bet-
ter serve the profession. Although 
law schools have made moves to that 
end, the bar has not been satisied 
that they are suficient.

The ABA intends to change the 
educational experience of law stu-
dents by requiring law students 
to take a course in professional 
responsibility and to take a speci-
ied number of credit hours in certain 
types of courses. In addition, the 
ABA requires law schools to make 
available to their students a range of 

clinical courses and ield placements. 
Speciically, Section 303 of the ABA’s 
Standards and Rules of Procedure for 
Approval of Law Schools, 2016–2017, 
requires law schools to require their 
students to take

1. at least two credit hours of pro-
fessional responsibility,

2. one writing experience in the
irst year and another in a sub-
sequent year, both of which are
faculty-supervised, and

3. at least six credit hours of expe-
riential courses, which can be
a simulation course, a clinic, or
a ield placement. The courses
must be primarily experiential
in nature and must comply with
four listed goals. Although clini-
cal courses clearly it within the
term “experiential,” the scope of
that term is unclear.

The Downside of Requiring Additional 
           Experiential Courses in Law School
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Section 303(b) of the Standards 
also requires law schools to provide 
students with substantial opportuni-
ties for clinics, ield placements, and 
participation in pro bono legal ser-
vices. Law schools are encouraged to 
provide opportunities for students 
to have at least 50 hours of pro bono 
service.

In addition to the ABA’s require-
ments, state bars are considering 
adopting additional requisites for stu-
dents to qualify for admission to their 
bars. New York has added a pro bono 
requirement, and both California and 
New York are considering requir-
ing substantially more experiential 
courses. If adopted, it seems likely 
that other states will follow their lead.

The contention of this article is that 
the imposition of additional, required 
experiential courses will have a neg-
ative effect on the adequacy of a 

student’s preparation to practice law 
because it contributes to a reduc-
tion in the student’s exposure to a 
range of doctrinal courses (espe-
cially core courses) and to the skills 
that those courses develop. Indeed, 
I contend that the current prolifera-
tion of clinical and other experiential 
courses, together with the increase in 
the number of other course offerings, 
has resulted in a sizeable percentage 

of graduating students being ill-pre-
pared to practice law as soon after 
graduation as law irms would like. 
In considering whether to adopt 
course requirements for admission 
to a state’s bar, those consequences 
should be taken into account.

The speciic doctrinal courses that 
an employer will want a new associ-
ate to have had will vary according 
to the area of law in which the irm 
is engaged. For example, a irm 
engaged in a real estate practice 
will want an associate to have had 
courses in real property, in trusts and 
estates, and possibly in future inter-
ests. In addition, the irm will want 
an associate to have some knowl-
edge of federal taxation. The associate 
likely will need to work with issues 
concerning depreciation, like-kind 
exchanges of realty, capital gain and 
IRC § 1231 gain, at-risk rules, and 

The proliferation of 
experiential courses is 

not the only source of a 
reduction in enrollments in 

core doctrinal courses. 
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passive activity loss limitations. The 
associate will need to understand 
some basic tax concepts such as basis. 
Perhaps more importantly, the asso-
ciate often will have to deal with 
partnership tax issues and will need 
knowledge of that area. None of 
those courses is required at the Uni-
versity of Michigan, however, and 
enrollments in such courses are down. 
As noted below, only one-third of 
the students who recently graduated 
from the Michigan Law School took 
at least one tax class, and less than 
10% of them took either partnership 
or corporate taxation.

The proliferation of experiential 
courses is not the only source of a 
reduction in enrollments in core doc-
trinal courses. Another signiicant, 
but lesser, inluence is the increase in 
the number of courses offered by law 
schools. I joined the Michigan faculty 
in 1964. The number of tenured and 
tenure-track faculty was smaller than 
it is today. There were only a couple 
of adjuncts teaching at the school, 
and only a few visiting professors. 
There were no clinical courses at that 
time. The number of courses avail-
able to students was considerably 
smaller than the current number of 
offerings.

By comparison, there are 74 
adjunct professors teaching at 
Michigan this academic year of 2016–
2017. Some of the courses taught 
by adjuncts are experiential, but 
many are doctrinal, albeit typically 
with a narrow focus. Although the 
expansion of the number of doctri-
nal courses with a narrow focus can 
affect the number enrolled in core 
courses, they do not affect the overall 
number of students who take doctri-
nal courses. Thus, the effect of those 
specialized courses on enrollment 
in core courses is much less than the 
effect of experiential courses because 
of the large number of credit hours 
that the clinical courses entail and 
because there are so many more expe-
riential courses. In addition, the law 
school offers a few courses that have 
little or nothing to do with prepar-
ing students for the profession. The 
siphoning-off of students to experi-
ential courses and courses unrelated 

to preparation for practice necessar-
ily means that fewer students will be 
enrolled in the core doctrinal courses. 
Although the expansion of offer-
ings raises problems that the law 
schools should examine, this article is 
addressed to the bar and to the pro-
posals that will require students to 
take a number of experiential courses 
to qualify for admission to a state bar. 
Although an expansion of experien-
tial course requirements is not the 
only problem, it would be a major 
one.

This article examines the effect 
that the current proliferation of clin-
ics and other experiential courses 
has had on students’ selection of 
some core doctrinal courses. My ref-
erence to doctrinal courses includes 
courses in procedure; I use the term 
to distinguish between doctrinal 
and procedural courses on the one 
hand and clinical, simulation, and 
ield courses and externships on the 
other hand. I describe data from the 
University of Michigan Law School 
indicating that the availability of 
numerous clinical courses together 
with the practice of encouraging stu-
dents to take them has contributed 
signiicantly to the reduced number 
of students taking doctrinal courses 
in areas that they likely will encoun-
ter in practice. Adding additional 
experiential requirements will exacer-
bate that problem.

I chose to use Michigan because 
I am especially familiar with that 
school. I also will focus much of the 
discussion on the effect on the elec-
tion of tax courses because that is the 
subject I teach, although the reduc-
tion in core course elections also has 
taken place in other areas of the law 
as well. From discussions I have had 
with faculty from other law schools, 
the situation at Michigan is not 
unique, but there are variations in the 
elections chosen at other schools.

The Decline in Elections of 

Doctrinal Courses at the 

Michigan Law School

The Michigan Law School requires 
a student to pass 83 credit hours to 
graduate. A student currently enter-
ing the law school will have 24 credit 
hours of required courses in the stu-
dent’s irst year, and real property is 
not required. In addition, the student 
must select a three- or four-credit 
course from a list of permissible elec-
tives. So, the student will have to take 
another 55 or 56 credit hours in the 
remaining two years of law school. I 
will assume the student took a four-
hour elective, and so has 55 credit 
hours remaining. Of those 55 hours, 
the ABA requires that a student 
take a two-hour course in profes-
sional responsibility. Although the 
ABA requires that a student take six 
credit hours of experiential courses, 
at Michigan four of those credit hours 
are satisied by one of the courses that 
is required in the irst year curricu-
lum; and so a student will be required 
to take two more credit hours of expe-
riential courses in the last two years. 
That leaves the student with 51 credit 
hours for the remaining two years 
of study. Most students will include 
a four-hour real property course in 
their selection (at least I hope so), and 
that will leave them with 47 credit 
hours.

The law school provides 18 clinical 
courses, most of which have a semi-
nar component. The credit hours for 
clinics vary, but most provide either 
ive or seven credit hours, including 
the seminar component. One clinic 
(the Michigan Innocence Clinic) runs 
for two semesters, each of which 

However much skills 
training a student 

has obtained, 
the student will need to 
have a certain amount 
of knowledge of legal 

doctrine in order to have 
something to which to 

apply that skill.
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has seven credit hours; so the total 
amount of credit for taking the course 
is 14 credit hours. That one clinical 
course will constitute one-sixth of 
the entire number of credits that the 
student will take in law school. The 
school also provides a dozen extern-
ship opportunities, some of which are 
ongoing programs and others that 
are arranged by the student with the 
approval of the school. A full extern-
ship provides 12 or 13 credit hours, of 
which one hour is for a seminar com-
ponent. A student enrolled in a full 
externship has the option of writing a 
paper or doing a project for which the 
student receives an additional one to 
three hours of credit. The maximum 
credit hours a student can receive for 
an externship is 15, but that can be 
increased if permission is obtained. 
The school provides for part-time 
externships of three to ive credit 
hours (one hour of which is a seminar 
component). A third form of experi-
ential learning is through simulation 
courses.

In addition to these experiential 
courses, a student is allowed to take 
up to 12 credit hours of courses out-
side the law school and receive credit 
toward graduation. It is desirable for 
some students to take courses out-
side the law school that will be useful 
to them in practice if they hadn’t 
included those courses in their under-
graduate studies. For example, I 
would urge a student who has not 
had a course in accounting to take 
that course outside the law school if it 
is not offered in the law school. Simi-
larly, a course in economics would be 
useful, especially because so many 
doctrinal law school courses today 
incorporate economic theory into the 
class discussion.

If, in addition to the required 
courses and taking real property, for 
example, a student were to take two 
clinical courses (let us assume a total 
of 14 credit hours), that would leave 
35 credit hours available because the 
clinical courses will satisfy the ABA’s 
experiential requirement. Thirty-ive 
credit hours will allow the student to 
take about ten doctrinal courses, but 
there will be even less room for tak-
ing doctrinal courses if the student 

takes one or more simulation courses 
and courses outside the law school. 
As noted below, it is highly desir-
able for a student to take at least one 
transactionally focused course. The 
number of available elective doctri-
nal courses would be reduced even 
further if a state bar were to increase 
the number of required experiential 
courses.

There are a number of reasons why 
clinical courses are popular. A major 
reason is that students enjoy them 
and believe that they will better pre-
pare them for practice. Another factor 
is that grades in clinical courses gen-
erally are higher than in doctrinal 
courses. Another factor is that some 
of the clinical courses count toward 
satisfying the pro bono requirement 
that the New York bar imposes. One 
of the positive features of the clinical 
courses is that students have a large 
number of contact hours with the 
instructor. The standard student-fac-
ulty ratio for clinical courses is 8 to 1 
for a seven-credit course and 10 to 1 
for a ive-credit course.

However much skills training a 
student has obtained, the student 
will need to have a certain amount of 
knowledge of legal doctrine in order 
to have something to which to apply 
that skill. Moreover, skills in legal 
reasoning, analysis, and statutory 

construction are best learned in doc-
trinal courses. The clinics, and even 
the simulation courses, generally do 
not provide that type of training as 
well as doctrinal courses. Although 
most of the clinics have a seminar 
component that potentially could 
provide training of the sort obtained 
in doctrinal courses, those sessions 
likely are more focused on the deliv-
ery of legal services than on the 
analysis of legal issues and policies.

If a student takes a full extern-
ship and does not take a clinical 
course, the effect on doctrinal course 
selection will be about the same as 
for a student who takes two clinical 
courses. But if that student also takes 
one clinical course, that will allow the 
student to take about eight doctrinal 
courses, unless she also takes a simu-
lation course or a course outside the 
law school.

The percentage of students who 
take some basic core courses has 
declined precipitously in recent years. 
Consider the decline in the percent-
age of students who take a course 
in federal income taxation. Michi-
gan currently has two separate basic 
income tax courses. One course 
is titled “Taxation of Individual 
Income.” The other is titled “Intro-
duction to Income Tax of Business,” 
which consists of a combination of 
basic income tax and corporate tax. 
A student who fails to take either of 
those two courses likely did not take 
any tax course because having one 
of them is a prerequisite for taking 
advanced tax courses. In each of the 
two academic years of Fall 2014 to 
Winter 2015 and Fall 2015 to Winter 
2016, approximately two-thirds of the 
graduating class did not take a single 
tax course. Thus, only about one-
third of Michigan’s graduating class 
will have taken a tax course.

In contrast, for the academic year 
of Fall 1969 to Winter 1970, only 15% 
of the graduating class had failed to 
take a tax course. For the academic 
year of Fall 1970 to Winter 1971, only 
6% of the graduating class failed to 
take a tax course (the basic tax course 
was titled “Taxation I” at that time). 
There were only two small clinical 
programs at the law school in those 

Many young lawyers will 
be handicapped for not 
having any exposure to 
taxation as well as to 

other substantive areas 
they omitted.
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two academic years, so the clini-
cal program had minimal effect on 
course selection.

It is true that some schools have 
had better enrollments in taxation. 
For example, at Temple University 
Law School, only 29% of last year’s 
graduating students failed to take 
any tax course. But even there, almost 
one-third of that graduating class had 
no exposure to tax law.

The explosion of the number of 
clinical and experiential courses is 
not the only cause of the dramatic 
increase in the number of students 
who graduate from the law school 
without taking a single tax course, 
but it is a signiicant factor. The same 
drop in the percentage of students 
taking doctrinal core courses (albeit 
not always as dramatic) is found in 
other areas of the law as well.

Consider the subject of commercial 
transactions. In the academic years 
Fall 1969 to Winter 1970 and Fall 1970 
to Winter 1971, virtually every gradu-
ating student had taken commercial 
transactions. In the academic year 
Fall 2014 to Winter 2015, only 30 stu-
dents took commercial transactions, 
about 10% of the average graduat-
ing class size of 300 at Michigan. In 
the academic year Fall 2015 to Win-
ter 2016, 40 students took commercial 
transactions. For purposes of those 
igures, I have included students who 
took the course “Secured Transac-
tions” as having taken commercial 
transactions.

The precipitous decline in enroll-
ments for taxation and commercial 
transaction courses is not due entirely 
to the enrollments in clinical and 
experiential courses or to the large 
number of course offerings. Even 
with the reduction in the number of 
credit hours that a student can ill 
with doctrinal courses, they could 
choose taxation or commercial trans-
actions over other doctrinal courses; 
but many chose otherwise. The 
reduction of the number of doctri-
nal courses that is available to them 
means, however, that they will be 
taking far fewer such courses overall, 
and so a number of subjects will be 
omitted from their law school expe-
rience. For example, the enrollments 

in labor law at Michigan are vastly 
lower than they were in pre-clinical 
years. The sizeable number of hours 
that students can devote to clinical 
courses is a signiicant element in 
causing the reduction of enrollments 
in doctrinal courses.

Adequacy of  

Preparation for Practice

Of course, a student can practice law 
without having had a course either 
in taxation or in commercial trans-
actions, and many do. But those 
subjects, especially taxation, are per-
vasive and arise in numerous areas 
of the law. Taxation is an impor-
tant element of corporate law and of 
commercial law. I cannot conceive 
of practicing real estate law with-
out a solid background in taxation. 
Even in the areas of divorce and tort 
law, taxation can play a signiicant 
role. Estate planning and estates and 
trust law practice deal with tax issues. 
Many young lawyers will be handi-
capped for not having any exposure 
to taxation as well as to other sub-
stantive areas they omitted.

There are beneits to exposing stu-
dents to a wide variety of areas of the 
law, even to subjects that a student 
will not encounter in her professional 
life. In searching for solutions to dif-
icult transactional issues, a lawyer 

may draw on concepts that were 
learned when studying an unrelated 
subject and adapt those concepts to 
the problem at hand. This can lead 
to innovative and creative solutions. 
Moreover, a student may not spend 
her entire career in the ield of law 
that she intends to enter. Opportu-
nities can arise in a different ield of 
specialty from the one initially cho-
sen. The more diverse a lawyer’s 
educational background, the better 
able that lawyer is to capitalize on 
those opportunities.

Failure to take a tax course has 
another signiicant consequence. In 
studying tax, a student learns the 
techniques of good statutory interpre-
tation. The student learns to read a 
statute carefully, paying attention to 
every detail including the punctua-
tion. Words used in the statute must 
be construed in the context of the sur-
rounding text and of the general tax 
law principles. The student learns 
how to use the regulations, case law, 
rulings, and legislative history in con-
struing a provision and how to apply 
it to a variety of factual situations. In 
construing a tax provision, the stat-
ute is read in light of the overarching 
principles of tax law and the speciic 
role that the instant provision plays 
in the tax system. A tax course is 
especially well suited to teach those 
skills. It has a complex code that con-
tains numerous integrated statutory 
provisions. Tax courses provide the 
student with skills in dealing with 
statutes that will be of value in what-
ever ield of law the student should 
enter. It is unfortunate that two-thirds 
of Michigan’s students will not have 
that training.

The value of law school education 
is to provide its students with the 
intellectual tools to become irst-rate 
lawyers. Some of the training in law 
school can be obtained while working 
in the profession, but much of what 
is done in the academy is uniquely 
suited to that environment and is 
not duplicated in practice. The clini-
cal and other experiential courses are 
helpful in introducing a student to 
the actual operation of the law, but 
the student should not take so many 
of those courses that it will prevent 

The value of law school 
education is to provide 

its students with the 
intellectual tools to 

become irst-rate lawyers.
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her obtaining the specialized training 
that substantive courses provide.

Additional Costs

In addition to its effect on the variety 
of subjects to which a student will be 
exposed, the proliferation of clinical 
and similar courses also affects the 
enrollment in advanced courses in 
speciic areas. It is valuable for a stu-
dent, after taking a basic course, to 
take advanced courses in the same 
subject. The more deeply a student 
probes into a subject, the more com-
plex will be the issues encountered. 
The training in working with more 
complex material and obtaining a 
deeper knowledge of the principles 
and operation of a ield makes the 
student far better equipped to enter 
law practice. The problem is that by 
taking advanced courses, the stu-
dent will have to forego taking some 
of the other courses she might like to 
have. Choices have to be made. A stu-
dent who has taken several clinical 
courses will be even more restricted 
in the courses available to her and 
so will ind it more dificult to take 
advanced courses. At Michigan, this 
circumstance has greatly reduced 
enrollments in advanced courses. For 
example, only a handful of students 
take the advanced courses in cor-
porate taxation and in partnership 
taxation. By contrast, in earlier years, 
over one-half of the class took corpo-
rate taxation.

Another cost of the greater empha-
sis on clinical courses is that in order 
to encourage more students to take 
a tax course and to be exposed to 
advanced tax subjects, many schools 
have combined several tax courses 
into a single course. It is common for 
a school to combine corporate and 
partnership taxation into a single 
course. At Michigan, the introduc-
tion to income tax of business course 
combines basic income taxation 
and corporate taxation into a single 
course with a little partnership taxa-
tion thrown in as well. Although I 
understand the motivation for hav-
ing such combined courses, they 
provide a much less valuable expe-
rience than is obtained from a full 
separate course. It is not simply that 

the combined courses necessarily will 
cover less material. Much more sig-
niicant is that they cannot cover the 
material in anything like the depth 
that is achieved in a separate course. 
They are more like a survey course. 
The value of the advanced course 
in providing in-depth analysis of 
complex issues is largely lost. The 
enrollment in clinical programs has 
played a major role in creating the cir-
cumstances that have led schools to 
combine courses into a single offering.

An additional cost attributable 
to clinical courses, although of less 
importance, is nevertheless worth 
mentioning. Clinical courses absorb 
a large amount of a student’s time. 
Much of that time can be spent in 
ways that have little or no educa-
tional value (such as sitting in court 
waiting for a case to be called). That 
is one of the reasons that I prefer 
simulation courses. Another reason 
is that the instructor in a simulation 
course can control the issues that will 
arise rather than to depend on what 
issues a client brings. The instructor 
also can control the timing of meet-
ings. The student in a clinical course, 
especially one involving litigation, is 
subject to the time schedule set by a 
court or an agency, or a client.

Beneits of  

Transactional Courses

A transactionally oriented course 
has great beneits. It is a very differ-
ent experience to have to determine 
a client’s goals, obtain the necessary 
facts for arriving at a solution, and 
then create a solution that achieves 
the client’s goals with the least cost. 
Every student should have at least 
one course that provides that expe-
rience. It is doubtful that a student 
needs to take more than one such 
course. Some clinical courses pro-
vide that experience and so do some 
simulation courses and seminars. An 
experiential course is a valuable part 
of a student’s legal education. But, 
there is a question as to the value 
of taking multiple courses of that 
nature. There is a diminishing return 
in engaging in the same or similar 
experiences repeatedly. Although it is 
reasonable to require an experiential 

course, the required number should 
be restricted.

Law schools, including Michi-
gan, have been creative in designing 
transactionally oriented courses that 
capture the students’ interest and 
provide valuable training in problem 
solving. In addition to developing 
needed skills, those courses illus-
trate to students that the practice of 
law can require creativity in solv-
ing problems. I believe that they can 
stimulate enthusiasm for entering the 
legal profession. Another advantage 
is that the students in those courses 
will have to incorporate nonlegal fac-
tors (such as business considerations) 
into their solutions. I am very much 
in favor of the school’s offering such 
courses. The question raised in this 
article is whether a student’s tak-
ing multiple experiential courses is 
suficiently valuable to warrant a nar-
rowing of the student’s exposure to 
substantive subject matter. However 
one ultimately resolves that ques-
tion, in deciding whether to increase 
the required number of experien-
tial courses, consideration should be 
given to the effect that will have on 
enrollment in core doctrinal courses.

Conclusion

In my view, the proposals to require 
law students to take more experien-
tial courses are ill-advised. They will 
not improve students’ preparation for 
law practice. There are diminishing 
returns in taking more experiential 
courses. Reducing the number of doc-
trinal courses will result in students 
that are less prepared for prac-
tice than they otherwise would be. 
Indeed, the current proliferation of 
clinical and other experiential courses 
has already adversely affected the 
level of students’ preparedness for 
law practice. A student would be bet-
ter served to take a wider range of 
doctrinal courses than to take more 
than a few experiential courses. ■
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