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may be seen in the treatment of marital property upon divorce; both 
statute and case law increasingly require courts to ignore marital 
fault.13 

In child-custody law, moral discourse has been reduced by the leg­
islative and judicial erosion as proper bases for decision of various is­
sues of morality, particularly sexual morality, such as nonmarital 
cohabitation14 and homosexuality,15 which were once thought rele­
vant. Thus the Uniform Marriage and Divorce Act (a "barometer of 
enlightened legal opinion")16 provides, "The court shall not consider 
conduct of a proposed custodian that does not affect his relationship to 
the child."17 As the Commissioner's Note explains, "This provision 
makes it clear that unless a contestant is able to prove that the parent's 
behavior in fact affects his relationship to the child (a standard which 
could seldom be met if the parent's behavior has been circumspect or 
unknown to the child), evidence of such behavior is irrelevant."18 

Further, legislatures and courts have, by limiting discussion to the 
psychological well-being of the child, tried to close off the considera­
tion of morals and values that the "best interests of the child" stan­
dard once seemed to invite. Thus the Uniform Marriage and Divorce 
Act, while requiring a court determining child custody to "consider all 
relevant factors," expressly mentions (besides the wishes of the child 
and his parents) the child's "interaction and interrelationship" with 
any relevant persons, the child's "adjustment to his home, school, and 
community," and the "mental and physical health" of all concerned.19 

court to make whatever distribution of property and income may be thought to be "right,'' or 
•~ustifiable," or "equitable." It may be true that another reason for no-fault divorce was legisla­
tive reluctance to exacerbate the tensions between the parties by discussing painful subjects, but 
such discussions as to alimony should have fewer consequences, given that divorce has already 
been decided on. Indeed, to ignore the moral relationship between the parties in setting alimony 
awards can itself exacerbate tensions. Further, as Professor Miiller-Freienfels points out, "there 
are more possibilities, in practice, of mitigating fault, and reducing its impact, so as to permit 
compromises" when dealing with alimony. Miiller-Freienfels, The Marriage Law Reform of 
1976 in the Federal Republic of Germany, 28 INTL. & CoMP. L.Q. 184, 195 (1979). 

13. 1985 Survey, supra note 7, at 3021-26. 

14. See, e.g., Kesseler v. Kesseler, 236 N.Y.S.2d 472 (Sup. Ct. 1963); Sparks v. Sparks, 29 
Utah 2d 263,508 P.2d 531 (1973); Wildermuth v. Wildermuth, 14 Wash. App. 442,542 P.2d 463 
(1975). 

15. Doe v. Doe, 16 Mass. App. Ct. 499, 452 N.E.2d 293 (1983). 

16. Note, Fornication, Cohabitation, and the Constitution, 77 MICH. L. REv. 252,292 (1978) 
[Ed. note: Professor Schneider is the author of this Note.]. 

17. UNIF. MARRIAGE AND DIVORCE ACT § 402, 9A U.L.A. 197 (1979). 

18. UNIF. MARRIAGE AND DIVORCE Acr § 402, 9A U.L.A. 197 Commissioners' Note 
(1979). 

19. UNIF. MARRIAGE AND DIVORCE Acr § 402, 9A U.L.A. 197 (1979). For a justification 
and elaboration of this development, see Chambers, Rethinking the Substantive Rules for Custody 
Disputes in Divorce, 83 MICH. L. REV. 477 (1984). 
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2. The Law Surrounding Support Obligations 

Developments relevant to my thesis in the child-support area 
center on the survival of the belief in the parent's obligation to support 
the child during the child's minority. While my thesis would predict 
that that belief was waning, there is evidence to the contrary. For 
example, there has been much attention to and legislation for enforc­
ing child support duties.20 Some legislatures and courts have ex­
panded the legally imposed parental support duty to include the 
support of children through college21 and even law school.22 On the 
other hand, in this area the law's actual practice may be as telling as 
its enunciated principle, and even that principle is ambivalently re­
garded. As Professor Chambers reports, "In the United States in 
1975, of five million mothers living with minor children and divorced, 
separated, remarried, or never married, only about one-fourth received 
child support payments of any kind during the year and, of those who 
received anything, fewer than half received thirty dollars or more a 
week."23 From this fact, from the low rate of visitation by noncus­
todial fathers,24 and from the increasing discontinuity of family ar­
rangements, Professor Chambers predicts that legislatures might 
someday limit child-support obligations (and court-enforced visitation 
rights) to a short term, perhaps three or four years. He believes this 
change may be foreshadowed by the willingness of states "to recognize 
more explicitly the right of couples to agree by contract to vary other­
wise applicable obligations of support,"25 and he speculates that 
"[c]hild-support may come to be viewed in much the same way [as 

20. See, e.g., Child Support Enforcement Amendments, Pub. L. No. 98-378, 1984 U.S. 
CODE CONG. & AD. NEWS (98 Stat.) 1305; UNIF. RECIPROCAL ENFORCEMENT OF SUPPORT 
Acr, described at 4 FAM. L. REP. (BNA) 4017 (1978); D. CHAMBERS, MAKING FATHERS PAY 
(1979) (an illuminating study of Michigan's comparatively effective system and a proposal for a 
national system for deducting support payments from wages); H. KRAUSE, CHILD SUPPORT IN 
AMERICA: THE LEGAL PERSPECTIVE (1981); THE PARENTAL CHILD-SUPPORT OBLIGATION: 
REsEARCH, PRACTICE AND SOCIAL POLICY (J. Cassetty ed. 1983). 

21. An Illinois statute, for instance, provides: "The Court also may [upon divorce] make 
such provision for the education and maintenance of the child or children, whether of minor or 
majority age, out of the property of either or both of its parents as equity may require •... " 
ILL. REv. STAT. ch. 40, ~ 513 (1983). The Illinois Supreme Court upheld the statute in 
Kujawinski v. Kujawinski, 71 III. 2d 563, 376 N.E.2d 1382 (1978). 

22. Ross v. Ross, 167 N.J. Super. 441, 400 A.2d 1233 (Passaic County Ct. 1979). 

23. Chambers, The Coming Curtailment of Compulsory Child Support, 80 MICH. L. REV. 
1614, 1623 (1982) (footnote omitted). 

24. He notes, for example, that "fifty-two percent of [the children living with their mothers 
after divorce] had ... not had contact with their father in at least a year." Id. at 1624. On the 
other hand, there is evidence that attitudes may be changing: "divorced fathers now seem to be 
much more involved with their children, more concerned about their personal relationship with 
them .... " J. VEROFF, E. DOUVAN & R. KULKA, THE INNER AMERICAN: A SELF-POR· 
TRAIT FROM 1957 TO 1976, 241 (1981) [hereinafter cited as J. VEROFF]. 

25. Chambers, supra note 23, at 1629. 
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rehabilitative alimony]: aid during a period of transition until the cus­
todial parent can achieve financial independence or enter a new rela­
tionship."26 He also observes that the increasing availability and 
acceptability of abortion and birth control may lead to a time when "a 
pregnant woman, not living with the father, who knows that the father 
has no desire to participate in the child's upbringing may be seen [in 
not aborting a child] as making a unilateral decision to bear a child 
and the responsibility for its birth and for raising it may be seen as 
hers alone."27 Two factors enhance this possibility: society's sense of 
a public responsibility to support children whose parents cannot sup­
port them,28 and the fact that the "[p]rivate law support obligations 
for spouses and children that remain rest less on ideas of moral and 
natural duty than they do on utilitarian notions."29 

The rise of public provision for the indigent, especially through 
Social Security, promoted a change in the law's moral impositions in 
another area related to support. Statutes were once common whose 
object was "to protect the public from loss occasioned by neglect of a 
moral or natural duty imposed on individuals,"30 namely, the duty of 
adults to support parents or grandparents who cannot support them­
selves. Such statutes are now decreasingly common and are evidently 
rarely enforced.3 1 

Marital responsibilities may be said to have diminished in yet an­
other respect. The law was once, and to a considerable extent still is, 

26. Id. at 1633. 
27. Id. at 1619 (footnote omitted). Men have tried to escape child support obligations on 

such grounds, but with one temporary exception they have failed. See, e.g., People ex rel. S.P.B., 
651 P.2d 1213 (Colo. 1982). The exception is the bizarre case of the "celebrity" an airline stew­
ardess chose to be the father of her child. "[O]n the crucial night, which followed a long separa­
tion, he asked [her] before they had sexual intercourse what she was doing in regard to 
contraception, and she replied [falsely] that she was 'on the pill.'" Pamela P. v. Frank S., 110 
Misc. 2d 978, 979, 443 N.Y.S.2d 343, 344 (N.Y. Fam. Ct. 1981). The well-known family court 
judge, Nanette Dembitz, held that, under Shelley v. Kraemer, 334 U.S. 1 (1947), this fraud in the 
conception "interfered with respondent's right of free choice regarding procreation," 110 Misc. 
2d at 983, to such an extent that he should be relieved of any support obligation beyond that 
necessary to assure that "the child's fair and reasonable needs can ... be met.'' 110 Misc. 2d at 
985. Connoisseurs of legal novelty will be saddened to learn that, on appeal, the New York 
Court of Appeals rejected the family court's holding. 59 N.Y.2d 1, 462 N.Y.S.2d 819, 449 
N.E.2d 713 (1983). 

28. Grants to States for Aid to Dependent Children, Title IV of the Social Security Act, Pub. 
L. No. 74-271, 49 Stat. 620, 627-28 (1935). 

29. M. GLENDON, THE NEW FAMILY AND THE NEW PROPERTY 80 (1981). 
30. Illinois v. Hill, 163 III. 186, 191, 46 N.E. 796, 798 (1896). 
31. As late as 1956, family responsibility statutes existed in 38 states. Mandelker, Family 

Responsibility Under the American Poor Laws: I. 54 MICH. L. REV. 497, 497 n.1 (1956). In 
1980, only 27 states had such laws. Garrett, Filial Responsibility Laws, 18 J. FAM. L. 793, 813 
n.103 (1980). See M. GLENDON, supra note 29, at 49-50. This type of statute has been chal­
lenged, though unsuccessfully, on equal protection grounds. Swoap v. Superior Court, 10 Cal. 3d 
490, 516 P.2d 840, 111 Cal. Rptr. 136 (1973). 
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that a couple cannot contract to reduce the marital duties imposed by 
law. 32 An exception to this rule has long been made for pre- and post­
nuptial contracts respecting property.33 Now, a second exception, fos­
tered by both courts and legislatures, is developing that allows couples 
to agree to some nonproperty divorce terms. This modest34 increase in 
freedom to contract represents a slackening of legal attempts to regu­
late moral conduct, but, like most grants of freedom to contract, is not 
an unambiguous withdrawal from private affairs by the state: With 
the right to contract comes judicial supervision and interpretation of 
the conti:act, and that authority can provide judges with the opportu­
nity to impose their own moral views. This judicial authority is exer­
cised with special zeal in supervising contracts concerning obligations 
after divorce. Courts commonly require that the parties must either 
have made a fair agreement or must have understood both the eco­
nomic circumstances of the other party and any rights waived in mak­
ing the agreement. 35 

3. The Law Surrounding Nonmarital Relations 

Changes in the law of nonmarital contracts likewise reveal a 
marked alteration in the law's moral viewpoint. It was once "well 
settled that neither a court oflaw nor a court of equity will lend its aid 
to either party to a contract founded upon an illegal or immoral con­
sideration, "36 and thus that "[a]n agreement in consideration of future 
illicit cohabitation between the plaintiffs is void."37 In the celebrated 
Marvin38 case, however, the California Supreme Court discovered that 
California had always used "a narrower and more precise standard: a 
contract between nonmarital partners is unenforceable only to the ex­
tent that it explicitly rests upon the immoral and illicit consideration of 
meretricious sexual services."39 The court offered to enforce oral con­
tracts and contracts implied in fact, and it enticingly declined to "pre­
clude the evolution of additional equitable remedies to protect the 
expectations of the parties to a nonmarital relationship in cases in 

32. French v. McAnamey, 195 N.E. 714 (Mass. 1935). 
33. Shultz, Contractual Ordering of Marriage: A New Model for State Policy, 10 CALIF. L. 

REV. 204 (1982). 
34. "Modest" at least in the sense that much remains that cannot be the subject of legally 

enforced private contracting: i.e., nonproperty aspects of an ongoing marriage. 
35. E.g., Del Vecchio v. Del Vecchio, 143 So. 2d 17 (Fla. 1962). 
36. Rehak v. Mathis, 238 S.E.2d 81, 82 (Ga. 1977) (emphasis in original). 
37. Wallace v. Rappleye, 103 Ill. 229, 249 (1882), quoted in Hewitt v. Hewitt, 394 N.E.2d 

1204, 1208 (Ill. 1979). 
38. Marvin v. Marvin, 18 Cal. 3d 660, 557 P.2d 106, 134 Cal. Rptr. 815 (1976). 
39. 18 Cal. 3d at 669, 557 P.2d at 112, 134 Cal. Rptr. at 821 (emphasis in original). 
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which existing remedies may prove inadequate."40 Other states have 
widely, though not universally, followed suit. This approach, in effect 
if not precisely in terms, removes from judicial consideration a moral 
question - whether a relationship is so offensive to morals that the 
state should decline to enforce contracts respecting it. However, here· 
even more than in marital contracts, the elimination of one moral con­
sideration could create more. This would be true even if judges 
needed do no more than supervise and interpret express written con­
tracts; it would be truer if judges dealt only with implied contracts; it 
will be very true indeed if judges are actually to devise standards for 
"additional equitable remedies" even where no implied contract is 
found. This visitation of the law into the moral lives of the unmarried 
seems particularly piquant in view of the likelihood that they stay un­
married in part to avoid the legal consequences of marriage.41 

4. The Law Surrounding Abuse of Children 

The contraction of moral discourse in the law of child abuse and 
neglect may be illustrated by beginning with Joseph Story: 

[P]arents are intrusted with the custody of the persons, and the educa­
tion, of their children; yet this is done upon the natural presumption, 
that the children will be properly taken care of, and will be brought up 
with a due education in literature, and morals, and religion; and that 
they will be treated with kindness and affection. But, whenever . . . a 
father . . . acts in a manner injurious to the morals or interests of his 
children; in every such case, the Court of Chancery will interfere 

42 

Until recently, child abuse and neglect statutes used similarly broad 
criteria for legal intervention. Georgia's statute, for instance, still au­
thorizes legal intervention on behalf of any child "without proper pa­
rental care or control, subsistence, education as required by law, or 
other care or control necessary for his physical, mental or emotional 
health or morals."43 And child-welfare officials and courts long inter­
vened exactly in aid of a child's presumed moral welfare.44 The pres­
ent trend of influential opinion is to define grounds for intervention 
specifically and narrowly so that the state may act only when the child 

40. 18 Cal. 3d at 684, 557 P.2d at 123, 134 Cal. Rptr. at 832 n.25. 

41. Indeed, the opinion has been criticized on just this ground. Kay & Amyx, Marvin v. 
Marvin: Preserving the Options, 65 CALIF. L. REv. 937 (1977). 

42. J. STORY, COMMENTARIES ON EQUITY JURISPRUDENCE§ 1341 (3d ed. 1843). 

43. GA. CODE§ 15-11-2(8)(A) (1985) (defining "deprived child"). Legal intervention on be­
half of a deprived child is authorized under§ 15-11-34. 

44. A notorious example is In re Raya, 255 Cal. App. 2d 260, 63 Cal. Rptr. 252 (Cal. Ct. 
App. 1967). 
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suffers or risks severe physical or mental injury.45 Supporters of that 
approach urge it in part precisely because it lessens intervention on 
"moral" grounds: 

[A]ll intervention involves value judgments about appropriate childrear­
ing practices and value choices about where and how a child should 
grow up. Considering the seriousness of the decision to intervene, inter­
vention should be permissible only where there is a clear-cut decision, 
openly and deliberately made by responsible political bodies, that that 
type of harm involved justifies intervention. Such value judgments 
should not be left to the individual tastes of hundreds of nonaccountable 
decisionmakers. 46 

Moral discourse about child abuse has diminished in another way. 
There has for some time been a tendency to discuss that issue not in 
moral, but in medical terms. In recent decades, many social issues 
have undergone such a shift. The shift in language about child abuse 
has been specially marked, however, because various kinds of experts 
- psychiatrists, psychologists, and social workers - have directly in­
fluenced the statutory, judicial, and administrative discourse about 
child abuse.47 

In the related area of child medical care, the direction of change is 
somewhat obscure, partly because there are few reported cases save 
those in which a parent has refused a child medical treatment for reli­
gious reasons. The paucity of cases may itself indicate the law's appre­
hension of the mine field of moral issues that questions of child 
medical care, and particularly questions of neonatal euthanasia, pres­
ent. The dearth of cases seems especially significant since the inci­
dence of legally consequential child medical care problems appears to 
have increased with recent advances in perinatal care and since public 
discussion about and awareness of those problems has certainly 
increased.48 

Rationales for the law's reluctance to encounter the moral dilem­
mas of child medical care have been propounded emphatically in the 

45. INSTITUTE OF JUDICIAL ADMINISTRATION-AMERICAN BAR AssOCIATION JUVENILE 
JUSTICE STANDARDS PROJECT, STANDARDS RELATING TO ABUSE AND NEGLECT, Standards 
1.3.A; 2.1 (1981). 

46. Id. at Standard 1.3 commentary. 

47. Weisberg, The "Discovery" of Sexual Abuse: Experts' Role in Legal Policy Formulation, 
18 U.C.D. L. REv. 1 (1984). As Weisberg points out, the last few years have seen a resurgence of 
moral language into legal discourse about child abuse. See Part V. infra. 

48. See, e.g., Mnookin, Two Puzzles, 1984 ARIZ. ST. L.J. 667; C. Schneider, A Response to 
Two Puzzles (unpublished manuscript); Should Uncle Sam Protect Handicapped Babies? U.S. 
NEWS & WORLD REP., Jan. 16, 1984, at 63. At this writing, the success of the Reagan adminis­
tration's attempts - including its "Baby Doe" regulations, 50 Fed. Reg. 14878, 14887-89 (April 
15, 1985) (to be codified at 45 C.F.R. section 1340.15) - to bring these questions into legal 
discourse remains uncertain. 
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legal literature,49 and that reluctance has been demonstrated and ar­
ticulated judicially in, for example, In re Phillip B.50 In that case, the 
state of California sought a court order compelling heart surgery for a 
twelve-year-old boy with Down's Syndrome who had been institution­
alized from birth. The state contended that without the operation, his 
lungs would deteriorate, the consequent lack of oxygen would so ener­
vate him that he would live from bed to chair, and he would die 
within, at the outermost, twenty years. The risk of mortality from the 
surgery was no more than five or ten percent; Phillip's father "ex­
pressed no reluctance in the hypothetical case of surgery for his other 
two sons if they had the 'same problem,' justifying the distinction on 
the basis of Phillip's retardation."51 In a brief opinion the court de­
clined to order the operation, since, 

Inherent in the preference for parental autonomy is a commitment to 
diverse lifestyles, including the right of parents to raise their children as 
they think best. Legal judgments regarding the value of childrearing 
patterns should be kept to a minimum so long as the child is afforded the 
best available opportunity to fulfill his potential in society.52 

5. The Law Surrounding Sexual Relations and Reproduction 

In a series of areas, the law's moral discourse has been restricted by 
narrower definitions of immorality. Perhaps the first change was in 
the law's treatment of contraception. In the late nineteenth century 
and into the twentieth century, dissemination of information about 
contraception was limited by both state and federal statute. In the 
1920s and 1930s, an active and successful birth-control movement 
arose, and as contraception went "from private vice to public virtue," 
such statutes were repealed. 53 The Supreme Court fired the coups de 
grace when, in Griswold v. Connecticut54 and Eisenstadt v. Baird, 55 it 

49. The rationales have been set forth perhaps most emphatically in Goldstein, Medical Care 
for the Child at Risk: On State Supervention of Parental Autonomy, 86 YALE L.J. 645 (1977). 

50. 92 Cal. App. 3d 796, 156 Cal. Rptr. 48 (Cal. Ct. App. 1979), cert. denied, 445 U.S. 949 
(1980). 

51. Guardianship of Phillip B., 139 Cal. App. 3d 407, 418 n.9, 188 Cal. Rptr. 781, 787 n.9 
(Cal. Ct. App. 1983). "Evidence established that Phillip, with a recently tested I.Q. score of 57 
. . . is a highly functioning Down's Syndrome child capable of learning sufficient basic and em­
ployable skills to live independently or semi-independently in a non-institutional setting." 139 
Cal. App. 3d at 419, 188 Cal. Rptr. at 788. 

52. In re Phillip B., 92 Cal. App. 3d 796, 801, 156 Cal. Rptr. 48, 51 (Cal. Ct. App. 1979). In 
a subsequent proceeding, a couple who had, through volunteer work, come to know Phillip 
sought and won appointment as guardians of his person and estate. Guardianship of Phillip B., 
139 Cal. App. 3d 407, 188 Cal. Rptr. 781 (Cal. Ct. App. 1983). The operation has since been 
successfully performed. N.Y. Times, Oct. 10, 1983, at A12, col. 1. 

53. J. REED, FROM PRIVATE VICE TO PUBLIC VIRTUE (1978). 
54. 381 U.S. 479 (1965). 



1818 Michigan Law Review [Vol. 83:1803 

held that state regulations limiting access to contraception infringe the 
constitutional right to privacy. 

A slower but still pronounced change has characterized laws 
prohibiting fornication, cohabitation, and adultery. While all states 
once had such statutes, fewer than a third have them now, and states 
that have not repealed them seem to enforce them rarely or sporadi­
cally. 56 Although several Supreme Court Justices have said in dicta 
that such statutes are constitutional, 57 the Court has never ruled on 
the question, and some commentators have argued58 and some courts 
have held59 to the contrary. 

Laws against homosexuality may be in an earlier stage of a similar 
process. Although the Supreme Court summarily and delphically af­
firmed a lower-court ruling refusing to find Virginia's sodomy statute 
unconstitutional, 60 a number of state courts have held that such stat­
utes infringe the right of privacy,61 and a number of states and towns 
have written antidiscrimination statutes or ordinances protecting 
homosexuals. 62 

The law's rescue from the moral difficulties of abortion was more 
abrupt. In the 1960s and early 1970s, a reform movement began to 
persuade state legislatures, most notably New York's, to liberalize 
abortion statutes. In 1973, however, the Supreme Court preempted 
that movement by holding in Roe v. Wade 63 that women have a con­
stitutional right to an abortion free from state regulation in the first 

55. 405 U.S. 438 (1972). Two shots were needed because the Court missed the first time, See 
notes 199-202 infra and accompanying text. 

56. See Fineman, Law and Changing Patterns of Behavior: Sanctions on Non-Marital Cohabi­
tation, 1981 WIS. L. REv. 275, 284; Note, supra note 16. One also sees cases involving public 
employees who have been penalized for unmarried cohabitation. E.g., Hollenbaugh v. Carnegie 
Free Library, 436 F. Supp. 1328 (W.D. Pa. 1977), affd., 578 F.2d 1374 (3d Cir.), cert. denied, 439 
U.S. 1052 (1978). 

57. Carey v. Population Servs. Intl., 431 U.S. 678, 718 n.2 (1977) (Rehnquist, J., dissenting); 
Griswold v. Connecticut, 381 U.S. 479, 498 (1965) (Goldberg, J., concurring); Poe v. Ullman, 
367 U.S. 497, 552 (1961) (Harlan, J., dissenting). 

58. E.g., Karst, The Freedom of Intimate Association, 89 YALE L.J. 624 (1980); Note, supra 
note 16. 

59. State v. Pilcher, 242 N.W.2d 348 (Iowa 1976); Commonwealth v. Bonadio, 490 Pa. 91, 
415 A.2d 47 (1980). 

60. Doe v. Commonwealth's Attorney, 403 F. Supp. 1199 (E.D. Va. 1975), ajfd. mem., 425 
U.S. 901 (1976). 

61. E.g., State v. Pilcher, 242 N.W.2d 348 (Iowa 1976); People v. Onofre, 51 N.Y.2d 476, 
434 N.Y.S.2d 947, 415 N.E.2d 936 (1980), cert. denied, 451 U.S. 987 (1981); Commonwealth v. 
Bonadio, 490 Pa. 91, 415 A.2d 47 (1980). 

62. E.g., PALO ALTO, CAL., ADMIN. CODE§ 2.22.050 (1969); MINNEAPOLIS, MINN,, CODE 
OF ORDINANCES ch. 945 (1975); SEATTLE, WASH., ORDINANCE 102,562 (1973); Wis. STAT. 
§§ 101.22, 111.31-32(13m) (1981-82); ANN ARBOR, MICH., ORDINANCE CODE ch.112 § 9.150-
51(13) (1980); DETROIT, MICH., CODE§§ 7-1004,1005 (1984). 

63. 410 U.S. 113 (1973). For an extended discussion of Roe, see text at notes 229-58 infra. 
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trimester of pregnancy, and a right to an abortion under limited state 
regulation in the second trimester. Roe neatly exemplifies the diminu­
tion of moral discourse: it removed a major moral question from the 
law, 64 and did so at a remarkable and revealing moment - exactly 
when debate about abortion in legislatures was developing vigorously 
and productively, and when judicial debate was too recent and un­
formed to give the Court the kind of guidance it ordinarily relies on. 65 

Roe exemplifies just as neatly the law's tendency to transfer moral de­
cisions to the people the law once regulated, for Roe apparently rested 
partly on the belief that the pregnant woman could better make the 
moral decisions about abortion than the state, a belief the Court has 
carried to the point of protecting a "competent" minor's power to de­
cide to have an abortion without parental guidance. 66 

6. Conclusion 

This brief and allusive survey of family law illustrates how broad 
and deep the trend toward diminished moral discourse and transferred 
moral responsibility is. In the rest of this Part, I shall suggest two 
additional ways of analyzing the trend, shall deal with objections to 
my formulation of it, and shall attempt to articulate some of its 
complexities. 

B. Two Amplifications of the Hypothesis 

All systems of ethics, no matter what their substantive content, can be 
divided into two main groups. There is the "heroic" ethic, which im­
poses on men demands of principle to which they are generally not able 
to do justice, except at the high points of their lives, but which serve as 
signposts pointing the way for man's endless striving. Or there is the 
"ethic of the mean," which is content to accept man's everyday "nature" 
as setting a maximum for the demands which can be made. 

-Max Weber 
Letter to Edgar Jaffe (1907) 

I have described a series of doctrinal developments that support 
the hypothesis that moral discourse in family law has diminished and 
that responsibility for moral decisions has been transferred from the 

64. R. MNOOKIN, IN THE INTERESr OF CHILDREN 244-46 (1985). Roe did leave to the 
traditional later day several subsidiary legal and moral issues. See, e.g., Planned Parenthood of 
Cent. Mo. v. Danforth, 428 U.S. 52 (1976); and Maher v. Roe, 432 U.S. 464 (1977). And oppo­
nents of abortion have pressed their view, often successfully, by all the legislative means left open 
to them. 

65. Morgan, Roe v. Wade and the Lesson of the Pre-Roe Case Law, 71 MICH. L. REV. 1724 
(1979), reprinted in THE LAW AND PoLmcs OF ABORTION 158 (C. Schneider & M. Vinovskis 
eds. 1980). 

66. Bellotti v. Baird, 443 U.S. 622 (1979). 
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law. This description not only supports that hypothesis; it also allows 
us to amplify it, for there has been an associated change in the nature 
of the moral discourse - namely, a change away from aspirational 
morality. The family law we inherited from the nineteenth century 
sought not just to regulate family life, but to set a standard of behavior 
not readily attainable. That law enunciated and sought to enforce an 
ideal of lifelong marital fidelity and responsibility. Attempts to dimin­
ish the responsibilities of one spouse to the other were denied legal 
force by prohibitions against altering the state-imposed terms of the 
marriage contract. Divorce was discouraged, was justified primarily 
by serious misconduct by a spouse, and was available only to the inno­
cent. Marital responsibility in the form of alimony continued even 
where the marriage itself had ended. The old family law also enunci­
ated what might be called an ascetic ideal. Sexual restraint in various 
forms was a prominent part of this ideal. Laws prohibiting fornica­
tion, cohabitation, and adultery confined sexual relations to marriage; 
laws declining to enforce contracts based on meretricious considera­
tion and laws giving relief in tort for interference with the marital rela­
tionship sought to achieve the same effect indirectly. Sexual relations 
were confined to monogamous marriage by laws prohibiting polygamy 
and to exogamous marriage by laws prohibiting incest. Sexual rela­
tions were confined to conventional heterosexuality by sodomy laws. 
And laws regulating the sale of contraceptives and the use of abortions 
made the "risks" of normal sexual relations difficult to avoid. Sexual 
restraint, wp.ile central, was not the only feature of the law's ascetic 
ideal. That ideal also included, through child-custody law, a view of 
"good moral character" that valued the diligent, law-abiding, church­
going citizen. 

Modem family law, as this survey suggests, not only rejects some 
of the old standards as meaningless, undesirable, or wrong; it also hesi­
tates to set standards that cannot readily be enforced or that go be­
yond the minimal responsibility expressed in the cant phrase, "Do 
your own thing, as long as you don't hurt anybody else. " 67 The stan­
dard embodied in that phrase, with its emphasis on its first clause, is 
emphatically not aspirational; that standard can instill neither the in­
spiration nor the empathy to encourage people to anticipate ways in 
which their conduct might be harmful, much less to shape their con­
duct so that it is actively helpful. 

My survey of family law suggests a second amplification of my 

67. The legal changes surveyed exhibit a common tendency to remove from the law rules not 
justified in terms of preventing palpable harm to particular individuals; that is, those rules whose 
sole justification is "morality" have become rarer. 
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hypothesis. I have had to discuss the trend toward diminished moral 
discourse as though it were entirely disembodied, as though it had no 
social, economic, or political origins. Legal scholarship's unfortunate 
ignorance of the politics of family law, the numerous and complex 
origins of the posited trend, and the limited scope of this paper inhibit 
precision, and therefore I proffer only a limited working hypothesis. I 
hypothesize that the trend toward diminished moral discourse in fam­
ily law is most actively promoted by lawyers, judges, and legal schol­
ars who are, relative to the state legislators and judges who would 
otherwise decide family law questions, affluent, educated, and elite. 
This group's views on family law questions are (relatively) liberal, sec­
u1ar, modern, and noninterventionist. Some confirmation of this hy­
pothesis may be found in public opinion surveys that suggest that 
"community leaders" and members of the "legal elite" consistently 
have more liberal attitudes on family law questions than the "mass 
public."68 And it does seem likely, for instance, that judicial receptiv­
ity to unmarried cohabitation stems in part from the fact that judges' 
sons and daughters are members of one of the two groups in which 
nonmarital cohabitation is most common. 69 Indeed, a good deal of 
change in family law may be attributable to the encounter of an upper­
middle class whose mores are changing with traditional legal regula­
tion of divorce, abortion, and contraception, and to the response of a 
more feminist upper-middle class to the law's failure to prevent spouse 
abuse, nonpayment of alimony, and inequitable allocation of marital 
property.70 

68. H. MCCLOSKEY & A. BRILL, DIMENSIONS OF TOLERANCE: WHAT AMERICANS BE­
LIEVE ABOUT CIVIL LIBERTIES 171-231 (1983). The authors of this study define "community 
leaders" and "legal elite" vaguely, but since in each case they are speaking only of local elites, 
and since their sample underrepresented poorer and less-educated members of the public, their 
study probably understates the class, professional, and institutional differences on family law 
questions. 

Further confirmation of the hypothesis that class affects views about family law issues comes 
from Professor Kristin Luker's fascinating study of pro- and anti-abortion activists, K. LUKER, 
ABORTION AND THE PoLmCS OF MOTHERHOOD (1983). She finds: "On almost every social 
background variable we examined, pro-life and pro-choice women differed dramatically." Id. at 
194. The former tended to be middle-middle class, the latter upper-middle class. She concludes 
that the debate over abortion has become a vehicle for debating class-based differences over the 
role of women and motherhood in society: "Protecting the life of the embryo, which is by defini­
tion an entity whose social worth is all yet to come, means protecting others who feel that they 
may be defined as having low social worth .... " Id. at 207. Pro-life people "see an achieve­
ment-based world as harshly superficial, and ultimately ruthless. . . . Pro-life people have rela­
tively fewer official achievements in part because they have been doing what they see as a moral 
task, namely, raising children and making a home .... " Id. at 207. See also G. PEELE, REVI­
VAL AND REACTION (1984). 

69. The two groups are urban young adults with many years of education and urban young 
adults who spent few years in school. A. CHERLIN, MARRIAGE, DIVORCE, REMARRIAGE 13-14 
(1981). 

70. As Professor Lempert hypothesizes: ''[W]here the moral desirability of a law is not self­
evident to most people, the probability that the law will be effectively repealed will vary directly with 
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This hypothesis may help us glimpse some of the complexity of the 
trend toward diminished moral discourse. While a number of the de­
velopments I have described - the Supreme Court's privacy decisions 
for example - clearly reduce moral discourse by eliminating or limit­
ing important moral issues as bases for legal decision, legal (and polit­
ical) discussion of some version of these issues has sometimes 
persisted. In general, however, such discussion has been relegated to 
those legal and political institutions that are relatively less "elite" (and 
that are relatively more accessible to their lower-middle-class constitu­
ents). And insofar as such discussion occurs in "elite" legal and polit­
ical institutions - resistance to the Court's abortion decision is a 
prime example - we may expect those institutions to be divided along 
the class and cultural lines I have described. Professor Fineman sug­
gests an analogue to this process in her valuable and intriguing study 
of Wisconsin's cohabitation statute, which she finds is differentially 
enforced depending on local police and prosecutors' sense of the moral 
views of their particular communities. 71 

C. Some Complexities and Some Definitions 

1. Some Complexities 

All scholarship is subject to at least one temptation - the tempta­
tion to devise a single hypothesis to explain all, or most, of a field. 
Even a scholar who modestly proposes a limited hypothesis will be 
read as imposing an unlimited one. But the truth, as Oscar Wilde 
said, "is rarely pure and never simple."72 Nothing important can be 
explained in terms of a single factor, and even attempts to weight once 
and for all the many features of a phenomenon always fail. Thus my 
hypotheses, while important, are not intended to describe or explain 
all of family law. In this section, then, I shall limn some of the com­
plexities of those hypotheses. 

A central complexity is that the "trend" I describe is not a typical 
"trend," for moral discourse in family law is not diminishing entirely, 
or even largely, because of a deliberate decision that it should do so. 
Unlike, for example, the trend in the 1960s toward greater procedural 
rights for defendants in criminal cases, this trend is not entirely caused 
by people who self-consciously favor it. Rather, many of the policies 

the social status of those identified as violators of the law," and "the moral desirability of a law is 
less likely to appear self-evident to most people the higher the perceived social status of those idellti• 
fled as violators of the law." Lempert, Toward a Theory of Decriminalization, 3 ET AL. I, 5 (1974) 
(emphasis in original). 

71. Fineman, supra note 56, at 287-96. 
72. 0. Wilde, The Importance of Being Earnest, Act I. 
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that perpetuate the trend were adopted for reasons thought sufficient 
in themselves quite apart from their consequences for moral discourse. 
True, moral discourse has in some areas been diminished and moral 
responsibility has in some respects been transferred because of a con­
sidered choice to relieve the law of moral discourse or because of a 
considered opinion that individuals will make better decisions than the 
state. But the trend has many other sources. Moral discourse has di­
minished, for example, because of a constriction in the category of acts 
considered immoral, because of changes in society's view of the nature 
of one person's responsibility for another, because of society's dimin­
ished sense of ability to enforce family law, and because of an uncon­
sidered and unnoticed change in the nature of the language courts and 
legislatures use. 

A sense of the complexities that the word "trend" tries to organize 
may be won by examining the consequences of obeying a common first 
impulse - my own first impulse - when confronted with a topic like 
mine: namely, the impulse to think in terms of "moral images" of the 
family in the law.73 On consideration, though, the unwisdom of doing 
so becomes clear: There is no "law" that presents "a moral image" of 
"the family." It is instructive to consider why. 

First, the United States has thousands of different legal institu­
tions, each capable of generating its own legal doctrines and hence its 
own moral image of the family.74 The three major jurisdictional levels 
- federal, state, and local - each have different responsibilities for 
and perspectives on families.75 Further, each jurisdiction normally 
has three branches of government - legislative, judicial, and executive 
- each, again, with its own responsibilities for and perspectives on 
families. 76 And, yet further, there are within the executive and judici­
ary several different levels, each able to write (at least until corrected 
by a higher level) binding law, and each, again, with its own responsi­
bilities for and perspectives on the family. Within the judicial branch, 

73. Cf. CHANGING IMAGES OF THE FAMILY (V. Tufte & B. Myerhotf eds. 1979). 
74. See generally Engel, Legal Pluralism in an American Community: Perspectives on a Civil 

Trial Court, 1980 AM. B. FOUND. RESEARCH J. 425 (exploring legal pluralism in American 
society). 

75. While local jurisdictions make little family law, they make some, as when they define 
"family" for zoning purposes. See, e.g., Moore v. East Cleveland, 431 U.S. 494 (1977) (holding 
unconstitutional a local zoning ordinance defining "family" to include households in which 
grandmothers lived with grandchildren who were siblings, but to exclude households in which 
grandmothers lived with grandchildren who were cousins). Cf. Village of Belle Terre v. Boraas, 
416 U.S. 1 (1974) (holding constitutional a local zoning ordinance defining "family" to exclude 
households of more than two unrelated people). 

76. While the executive does not by itself make family "laws," it does write family "rules," as 
when the Social Security Administration makes regulations amplifying on the statutory definition 
of "dependent," or when a police department tells its officers how to handle domestic quarrels. 
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for example, are trial and appellate courts. Trial judges commonly 
differ in ability and temperament from appellate judges, trial judges 
and appellate judges work under different time pressures, trial judges 
confront the litigants and the whole record while appellate judges con­
front only isolated issues of law, and so on. For that matter, many 
family law disputes are handled by a specialized branch of the trial 
bench - a family court, juvenile court, or probate court - which, like 
all specialized institutions, has its own careers, customs, and 
convictions. 

Thus the first problem with describing the law's moral image of the 
family lies in the multiplicity and diversity of legal institutions. The 
second problem lies in the multiplicity and ambiguity of legal doc­
trines. Even a single level of a single branch of government in a single 
jurisdiction commonly produces legal doctrines in many areas of the 
law. One difficulty, then, will be that of isolating those doctrines that 
speak to family problems: there is no body of law that everyone agrees 
is "family law." Although most law schools offer a course called 
"family law," and although many states compile statutes under the 
rubric of "domestic relations," those phrases have no uniform content. 
Moreover, some kinds of law - tax codes, for example, or the statute 
establishing the Federal Housing Administration - are not "family 
law," but so affect families that they must be considered when investi­
gating the law's view of the family. 

Another difficulty will be that those legal doctrines that concern 
the family will present different images, and different moral images, of 
it. Even law that is undeniably "family" law rarely treats "the family" 
as a whole. Rather family law is divided in two - the law of husband 
and wife, and the law of parent and child - and each part is doctri­
nally fragmented. Nor is this surprising: different areas of the law 
generally have histories of their own, operate on logic of their own, 
respond to interest groups of their own, and move at paces of their 
own.77 

A third difficulty will be that, even were there doctrinal consis­
tency, different moral images of the family may be presented by articu­
lated doctrine and by the law in practice. Because family ·1aw defers 
many crucial and complex questions to unguided or faintly guided ju-

77. For example, the law of most jurisdictions declines to interfere in parents' decisions about 
where their children shall live, even if the parents have solicited legal intervention by entering 
into a contract on the subject. The law declines because it assumes that parents will do their best 
to make wise decisions for their children and that the parents' best will usually be better than the 
law's. See, e.g., In re Polovchak, 97 Ill. 2d 212, 223, 454 N.E.2d 258, 262 (1983), cert. denied, 
104 S. Ct. 1413 (1984). Nevertheless, in some jurisdictions a court may override even a joint 
parental decision as to where the children shall live if that court is presiding over the parents' 
divorce. Eg., CAL. C1v. CODE §§ 4600.5(a), 4608 (West. supp. 1985). 
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dicial discretion,78 unarticulated rules of thumb are common.79 Prin­
ciple and practice also differ in those many areas of family law in 
which legal principle lags behind social principle or practice, as during 
those long years in England when adultery was the only ground for 
divorce, and perjured testimony won many divorces. so 

Not only will articulated principle and actual practice present dif­
ferent images, but actual practice - how courts and lawyers resolve 
disputes - will present different images from perceived practice -
how courts and lawyers think they resolve disputes.81 This in tum will 
affect actual practice in, for example, that vast majority of cases that 
are never litigated or are settled by consent of the parties, for in those 
cases the parties may have received legal advice based on false impres­
sions of actual practice. 

Yet another difficulty will lie in identifying the moral viewpoint 
even of legal doctrine that undoubtedly speaks to the family. A single 
legal doctrine, as any student of the common law knows, can often be 
justified on several moral grounds. One might look to the law's ex­
pressed moral justification, but "the law" presents fewer opportunities 
for such justification than one would suppose. Statutes, of course, 
need not justify themselves and indeed sometimes cannot, since they 
may be compromises of incompatible moral purposes. Legislative his­
tories often are not made, are sketchy, or proffer only a jumble of testi­
mony from various interested parties. Even judicial opinions often 

78. The division of marital property under such provisions as that of the Uniform Marriage 
and Divorce Act, UN!F. MARRIAGE AND DIVORCE Acr § 307(a), 9A U.L.A. 143 (1979) (requir­
ing that courts "equitably apportion" the property of the husband and wife taking into account a 
long list of undefined factors) and the award of child custody under the "best interests of the 
child" standard are two major examples. 

79. For example, Michigan child support law asks divorce court judges to make whatever 
decrees they "deem just and proper concerning the . . . maintenance of the minor children of the 
parties." MICH. COMP. LAWS§ 552.16 (1979). One might infer that the legislature intended to 
require judges to amass and assess the special facts of each case and devise an order tailored to 
those facts. However, as Professor Chambers reports, "In nearly all Michigan counties, the 
judges . . . rely on a locally devised schedule that fixes the orders of support in relation to two 
factors only: the number of children in the family and the net earnings (after taxes and Social 
Security) of the noncustodial parent." D. CHAMBERS, supra note 20, at 39. 

80. For an engaging and influential illustration of this phenomenon, see A. HERBERT, HOLY 
DEADLOCK (1934). And of course the English example had many American counterparts. See, 
e.g., H. O'GORMAN, LAWYERS AND MATRIMONIAL CASES 20-25 (1963); Engel, supra note 74, 
at 444-51. 

81. See Mnookin & Kornhauser, Bargaining in the Shadow of the Law: The Case of Divorce, 
88 YALE L.J. 950 (1979); Weitzman & Dixon, The Alimony Myth: Does No-Fault Divorce Make 
a Difference?, 14 FAM. L.Q. 141 (1980). 

Note further that the image perceived by lawyers and the image perceived by the laity often 
diverge, as I am reminded by the alarmed silence and nervous titter when I tell my family law 
class that "open and notorious cohabitation" is, in Michigan, a crime punishable by one year in 
the county jail. For a discussion of such differences in perception, see Engel, supra note 74, at 
444-51. 
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speak only in terms of statutory language, legal precedent, and doctri­
nal logic. 

Finally, just as there is no "law" that presents "a moral image," so 
also is there no "family." Rather, there have always been many kinds 
of families, a fact the law reflects and even helps cause. For instance, 
Professor Bloomfield argues that antebellum law distinguished repeat­
edly between indigent and nonindigent families, 82 a number of states 
now treat unmarried couples like a new hybrid whose partners are 
neither "married" nor single, 83 the Supreme Court presses states to 
treat illegitimate children as though they were legitimate, 84 and the 
law has created a new form of family through foster-parent 
programs. 85 

Thus the number and kind of problems with describing the law's 
moral image of the family suggest that we might better search, not for 
the law's moral image of the family, but rather for the law's moral 
discourse, between institutions, over time, about families. This formu­
lation, I believe, describes the inquiry somewhat more precisely. It 
sensitizes us to the multiplicity of voices that speak about the law's 
relationship to families' morals, to the likelihood of conflict between 
those voices, and to the certainty of change as the discourse develops. 
It may also sensitize us to the intricacies, contradictions, and continu­
ities in "the law's" discourse with "society" about these questions. 

2. Some Definitions 

I have said that "the law" has tended to eliminate "discourse" 
about the "moral" relations of family members. What do I mean by 
these words? 

"Law" has come to have a broad meaning, has come to be under­
stood as "generic and protean, found in many settings, not uniquely 
associated with the state or with a clearly organized political commu­
nity."86 And a broad definition of law may be specially apt when dis­
cussing law and the family. 87 However, to keep this paper 
manageable, and because I am particularly interested in the relation-

82. M. BLOOMFIELD, The Family in Antebellum Law, in AMERICAN LA WYERS IN A 
CHANGING SOCIETY, 1776-1876, 91 (1976). 

83. See text at notes 36-41 supra. 
84. See, e.g., Gomez v. Perez, 409 U.S. 535, 537-38 (1973). 
85. See Smith v. Organization of Foster Families for Equality & Reform, 431 U.S. 816 

(1977). 
86. P. NONET & P. SELZNICK, LAW AND SOCIETY IN TRANSITION: TOWARD RESPONSIVE 

LAW 12 (1978). 
87. · For example, there is a large body of church law (ranging from informal to highly for­

mal) that greatly influences the way many families live. 
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ship between the family and the state, I define "the law" to include 
only law promulgated by governmental institutions. And while, even 
thus limited, "the law" is, as we have just seen, greatly complex, I 
shall for simplicity's sake speak of "the law" as if it were univocal. 

"Discourse" is similarly problematic. By legal discourse I refer to 
the ways the law expresses ideas, both among legal institutions and 
between legal institutions and the people and social institutions the 
law wishes to affect. The discourse that I will explore is primarily of 
two kinds: first, the use by courts or legislatures of moral language 
and ideas, and second, the prohibition of conduct on moral grounds. 
The latter category raises questions about whether the law's failure to 
prohibit conduct also is part of moral discourse. While sensitivity is 
necessary to the times this is true, I suspect that the law's silence more 
often indicates the law's inattention, indecision, or indifference. 

The most troublesome definitional problem lies in the word 
"moral." In some sense every legal decision is a "moral" decision. 
For instance, one might say that a resolution of a legal issue in terms 
of economic efficiency is also a resolution in moral terms, since there is 
available a moral basis for resolving legal issues on economic grounds. 
And, on a principle of the conservation of moral energy, one might say 
that there can never be a diminution of moral discourse because every 
decision not to discuss an issue in moral terms is itself a moral deci­
sion. Nevertheless, legal actors and those they govern distinguish be­
tween decisions made on moral grounds and decisions made on social, 
economic, psychological, or "legal" grounds. That these distinctions 
will sometimes break down and will always blur at the edges does not 
mean that the distinctions are useless, that different bases for decision 
will not lead to different results, or that decisions justified in different 
terms will not be differently received by those affected. 

The differences between these kinds of decisions may be illustrated 
by the various rationales for prohibiting incest. A decision made on 
moral grounds turns on whether particular conduct is "right" or 
"wrong," whether it accords with the obligations owed other people or 
oneself. Incest might be prohibited on moral grounds because it is 
instinct with coercion or because it violates natural or divine law 
which prescribes standards of right and wrong. A decision made on 
psychological grounds turns on whether particular conduct promotes 
psychological health. Incest might be prohibited on psychological 
grounds because the prohibition eases resolution of the Oedipal con­
flict. A decision made on social grounds turns on whether particular 
conduct promotes the effective functioning of society as a whole. In­
cest might be prohibited on social grounds because "the prohibition of 
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incest establishes a mutual dependency between families, compelling 
them, in order to perpetuate themselves, to give rise to new fami­
lies."88 A decision made on economic grounds turns on whether par­
ticular conduct promotes economic efficiency. Incest might be 
prohibited on economic grounds because such a prohibition, by dis­
couraging endogamy, encourages capital formation. 89 A decision 
made on "legal grounds" turns on whether particular conduct is re­
quired in order to comply with authoritatively promulgated principles. 
A court might enforce a prohibition against incest quite apart from its 
own beliefs about the wisdom of such a prohibition because it believed 
that the legislature intended that such a prohibition be enforced and 
that the decision to prohibit ~uch conduct was constitutionally con­
fided in the legislature. 

In each of these different situations, the governmental actor will 
consult a different rationale and will speak a different language; and 
the people acted upon will understand what has happened in different 
ways. It is, of course, always possible to reach a given result through 
several rationales and with varying language. But in analyzing legal 
problems, we legitimately test the merits of the rationales offered for a 
result, and we properly remember that the way we talk about 
problems can change the way we think about them. In this paper I 
direct attention to changes in the way we talk about and justify mod­
em family law because those changes change the way we think about 
it and act on it. 

Ill. THE THEME INVERTED: Two COUNTER-TRENDS AND 
THEIR LIMITATIONS 

I have suggested that family law has tended to diminish discourse 
about the moral relations of family members and to transfer moral 
decisions, and I have offered instances of that tendency. However, in 
Part II. C., I said that no area of law can be explained in terms of one 
trend and that no trend. of importance lacks counter-trends of impor­
tance. To emphasize this point, and to place the tendency toward di­
minished moral discourse in context, I wish to explore two of its 
leading counter-trends. 

A. The Counter-Trends 

In two areas of the law generally there has been especially active 
discourse about the moral relations between people. The first of these 

88. Levi-Strauss, The Family, in MAN, CULTURE, AND SOCIE1Y 349 (H. Shapiro ed. 1971). 
89. Cf. IT. ZELDIN, FRANCE 1848-1945: AMBITION AND LOVE 287 (1973). 
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is contract law. That field has in recent decades seen, for example, a 
new eagerness to apply the doctrine of unconscionability, a keener 
hostility to contracts of adhesion, a readier eye for contractual liability 
on equitable grounds, and, as in landlord/tenant and labor law, a re­
newed willingness to use status-based ideas to help those the law takes 
to be helpless.90 

The second such field consists of the laws that grew out of the 
intense moralism of the civil rights movement. The purpose of a civil 
rights movement is by definition to alter the rights of citizens vis-a-vis 
their government. However, the larger purpose of our civil rights 
movement - and one of the means of accomplishing the governmen­
tal purpose - was to introduce a morality of equality into everyday 
life: into life at school;9 t in neighborhoods;92 on buses, in department 
stores, and at lunch counters;93 in hotels and restaurants;94 at work,95 

at play,96 and at home.97 Indeed, one tribute to the moral strength of 
that purpose has been the willingness of the law to serve it by ex­
panding the state-action doctrine98 and the commerce clause.99 

Courts making civil rights law have expressly sought to change popu­
lar attitudes by ending "the role-typing society has long imposed."t00 

Significantly, the movement and these legal reforms were resisted pre­
cisely on the grounds that "you can't legislate morality." 

I suggest that these two areas of the law and the social ideas they 
symbolize have contributed elements of waxing enthusiasm for moral 
analysis in family law.tot It is in the areas of family law susceptible to 

90. On the last of these points, see Donahue, Change in the American Law of Landlord and 
Tenant, 37 Moo. L. REv. 242, 258 (1974). 

91. Brown v. Board of Educ., 347 U.S. 483 (1954). 
92. Shelley v. Kraemer, 334 U.S. 1 (1948). 
93. Bell v. Maryland, 378 U.S. 226 (1964). 
94. Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964). 
95. Newport News Shipbuilding & Dry Dock Co. v. EEOC, 462 U.S. 669 (1983); United 

Steelworkers v. Weber, 443 U.S. 193 (1979) (interpreting Title VII of the Civil Rights Act of 
1964, §§ 7017-18, 42 U.S.C. §§ 2000e-2000e-17 (1976 & Supp. II 1978)). 

96. Holmes v. City of Atlanta, 350 U.S. 879 (1955) (per curiam). 

97. Loving v. Virginia, 388 U.S. 1 (1967). 
98. Burton v. Wilmington Parking Auth., 365 U.S. 715 (1961); Shelley v. Kraemer, 334 U.S. 

1 (1948); but see Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974); Moose Lodge No. 107 
v. lrvis, 407 U.S. 163 (1972). 

99. Katzenbach v. McClung, 379 U.S. 294 (1964). 
100. Stanton v. Stanton, 421 U.S. 7, 15 (1975). 
101. While the discussion that follows treats recent developments, the contributions of the 

egalitarian and contractarian principles did not begin in the last two decades. The current of 
egalitarianism that sprang out of the reordering of family relations in the early nineteenth cen­
tury worked large changes in family law, and family law's anxious and ambivalient relation to 
the contracterian ethos was likewise ·especially marked in that century. See M. GROSSBERG, 

supra note 1. 
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contractual analysis that courts have been most inclined to examine 
the specifics of people's moral relations in search of a fair result. For 
example: courts have sought to reward the expectation interests of 
people who have supported their spouses through school, 102 have 
countenanced contracts (have even been willing to imply contracts) 
between unmarried cohabitants, 103 have begun to allow parties to alter 
the contract of adhesion that is the marriage contract, 104 and have 
closely supervised those alterations to prevent unconscionable con­
tracts.105 The civil rights movement's egalitarian ethos has likewise 
vitalized moral discourse in some parts of family law. That ethos has 
hastened the reform of marital property law, 106 alimony, 107 child-cus­
tody law, 108 grandparents' visitation rights, 109 the doctrine of neces­
saries, 110 and various support requirements. 111 

B. Limits to the Counter-Trends 

However appealing contractarian and egalitarian principles may be 
for family law, there are inherent limits on the capacity of each to 
reverse, or even greatly delay, the trend toward reduced moral dis­
course in family law. Many of these limits grow precisely out of the 
uneasy relationship between the egalitarian ethos and the con­
tractarian ethos. Much of the moral strength and interest of the con­
tractarian ethos is in fact drawn from the egalitarian ethos: 
Traditional contract law achieves its modem attraction by its distinc­
tion from status-based means of social organization; "reformist" con­
tract law achieves its attraction by more realistically assessing the 
original relative situations of the contracting parties. Significantly, 
however, reformist contract law's assessment of the contracting par-
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tract where husband did not disclose the full extent of his assets). 
106. Note, for example, the Uniform Marriage and Divorce Act's various attempts to keep 

the husband's nominal ownership of property from guaranteeing him ownership of it after a 
divorce, including the statute's provision that a court may dispose of property "belonging to 
either or both" and its direction that "the contribution of a spouse as a homemaker" shall be 
considered in dividing property. Uniform Marriage and Divorce Act § 307 (Alternative A), 9A 
U.L.A. 96 (1979). 
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