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ichigan law protects the interests of legal fathers in their
Mprcsumed offspring in the face of a challenge by a man as-

serting biological fatherhood.! For this reason, in Girard v
Wagenmaker, the Michigan Supreme Court held that a man wish-
ing to assert biological paternity of a child born while the mother
was married to another man is precluded from doing so unless a
court order finding that the child was born out of wedlock is first
obtained. Until recently, when handling child protective proceed-
ings, Michigan courts applied a different rule that focused on the
child’s biological rather than legal father.

In re Montgomery? involved a request to terminate parental
rights. In that case, at the time of the child’s birth, the mother was
married to a man who was not the child’s biological father. The
court held thart the legal father lacked standing to contest termina-
tion of his parental rights because he was not the biological father.
Thus, paternity issues in child protective proceedings were handled
as an exception to the general rule protecting the rights of legal
rather than biological fathers. In 2004, the Michigan Supreme
Court decided In ¢ KH,3 which eliminated this exception and es-
tablished a single doctrine applicable when paternity is at issue.

In practice, it seems, KH is not widely understood. Child pro-
tection petitions for temporary custody continue to name multiple
men as the “father” of a child when there is a legal father. Some
courts insist on terminating the parental rights of “John Doe” when
no man has established paternity. After KH, are such actions neces-
sary? Are they permissible?

Background

In KH, Child Protective Services (CPS) filed a petition request-
ing that the parental rights of Tina and Richard Jefferson to four
children be terminated. The Jeffersons were married at all relevant
times; thus, the children had a “legal father.” CPS, however, named
three additional “putative fathers™ Larry Lagrone, Fredrick Herron,
and “John Doe.”

During the proceedings before a family court referee, Mrs. Jef-
ferson testified that Herron was the biological father of one of the
children, Lagrone the biological father of the other three, and Mr.
Jefferson the biological father of none of the children. The referce
indicated that because the children had a legal father, there was no
reason for either biological father to participate in the proceeding.

Subsequent DNA testing established Lagrone as the biological
father of three of the children. Mr. Jefferson indicated that he was
not the father of the children and did not wish to participate in the
proceedings. The referee, relying on the DNA tests, found that La-
grone was the biological father of the three children. As a result,
Lagrone sought a determination from the court that Mr. Jefferson
was not the “father” of the three children as defined in the court
rules.4 Lagrone’s counsel argued that the family court had the au-
thority to make a finding of paternity. Mrs. Jefferson objected, argu-
ing that Lagrone lacked standing. The family court ruled that La-
grone did have standing to raise the issue and granted his motion. It
did so in reliance on Monzgomery. In essence, the family court made
a finding of “paternity” with respect to the putative father, nullify-
ing the status of the legal father. The judge stated that she was

)

“troubled” by the effect of this ruling because the putative father
would have standing to request a paternity determination in the
child protective proceeding although he lacked standing under the
Paternity Act. The judge also noted the absence of statutory author-
ity permitting such a result, but indicated that this result was man-
dared by court rule and Montgomery.

The lawyer-guardian ad litem sought an appeal. After it decided

In re CAW,5 the Supreme Court granted leave to appeal in KH re-
garding the following issues:

* Does a putative father have standing in a child protective pro-
ceeding to request a paternity determination when the chil-
dren involved already have a legal father?

* In this case, what is the legal significance of the family courts
finding that the putative father is the biological father of three
of the children?

* Do the juvenile court rules provide greater standing to a puta-
tive father than is provided by the Paternity Act?

* Given that MCR 3.921(C)(2)(b), formerly MCR 5.921, au-
thorizes a family court judge to determine that a putative father
is the child’s “natural” father, does the rule authorize that judge
to determine that the putative father is the legal father, or must
a putative father file a complaint under the Paternity Act?

* Does CAW apply to this case?

The Supreme Court's Ruling

The KH Court began its analysis by noting that the juvenile
code does not address the question of paternity.6 The Court then
considered the applicable court rules. It noted that the court rules
define “father” in such a way that a putative father may be named
only if the child lacks a legal father. If the child has a legal father, a
putative father cannot “be identified as a respondent or otherwise
given notice.””

The Courr then analyzed the Paternity Act. It first observed that
Lagrone had attempted to establish paternity within the child pro-
tective proceeding “rather than through the legislatively provided
mechanism designed to govern the establishment of paternity
claims—the Paternity Act.”8 Relying on Girard v Wagenmaker? the
Court found that Lagrone would have lacked standing under the

Paternity Act. The Court went on to “conclude, consistently with




the language of the Paternity Act, that a determination that a child
is born out of wedlock must be made by the court before a biologi-
cal father may be identified in a child protective proceeding.”10 In
Barnes v Jeudevine,! the Michigan Supreme Court recently reaf-
firmed the need for a specific judicial finding supported by clear
and convincing evidence that a child conceived during a marriage
was not the issue of that marriage, concluding that entry of a default
judgment stating that “no children were born of this marriage and
none are expected” is insufficient. A finding that a child was born
out of wedlock may be made in a child protective proceeding,12 but
it does not confer standing on the putative father!3 because “[n]oth-
ing in the...court rules permits a paternity determination to be
made in the midst of a child protective proceeding.”¥ Rather, a
finding in a child protective proceeding that a child is born out of
wedlock merely serves as the prior finding required under the Pater-
nity Act!5 or the Acknowledgment of Parentage Act!6 to provide an
alleged biological father standing to seek to establish paternity.

Resolution

The Court noted that “where a legal father exists, a biological
father cannot properly be considered even a putative father,”17 and
held that Lagrone lacked standing to participate in the proceed-
ings. The family court’s finding that the mother said her husband
was not the biological father, the fact that the children’s legal father
did not wish to be considered a party or to assert his rights, and
the family court’s finding that Lagrone was the biological father
laid the groundwork for the finding that the children were born
out of wedlock. The Court remanded the case to permit the family
court to make this finding. Lagrone could then pursue his pater-
nity claim separately.

Because Montgomery was overruled,'8 paternity determinations
are now handled uniformly across all family law applications.

Practice Implications

Understanding and properly applying /n re KH—and In re
CAW—is critically important. When paternity is an issue, the court
should first determine whether there is a legal father. The juvenile
court rules define “father” to include “[a] man judicially deter-
mined to have parental rights.”1? A legal father who is not a biologi-
cal father may retain parental rights even over the mother’s objec-
tion if he is an “equitable parent.”20 A legal father is an equitable
parent if (1) the father and the child mutually acknowledged their
relationship as father and child and the wife cooperated in fostering
that relationship over a period of time, (2) the husband desires to
have the rights of a father, and (3) the husband is willing to accept
support obligations. In such a case, the court should find that the
child has a “father” as defined by MCR 3.903(A)(7).

Who has standing to challenge paternity? It is clear that either
the mother or the legal father may challenge the husband’s parental
status. It is also clear that a biological father lacks standing to chal-
lenge paternity in the child protective proceeding despite his biologi-
cal relationship if there is a legal father. A biological father does not
have a due process right to challenge the paternity of a child who has
a legal father.2! It is unclear whether the child has standing to chal-

lenge paternity if there is a legal father. In Michael H v Gerald D22
the United States Supreme Court held that the Fourteenth Amend-
ment’s Due Process clause does not guarantee a child the right to do
so. That case, however, involved a child custody proceeding. Unlike

divorce or child custody proceedings, the child is a party to a child .

protective proceeding,23 which may confer standing to raise the
issue of paternity, although the question has not been squarely ad-
dressed by any Michigan appellate court. :

If a party with standing contests the legal father’s paternity, the
court should hold a hearing pursuant to MCR 3.921(C). If the
court finds that the child was born out of wedlock, it should make
a finding that the child does not have a “father” as defined in MCR
3.903(A)(7). In such a case, the legal father is excused from the pro-
ceeding, and the court may hold a hearing to determine the identiry
of the child’s biological father. The court may need to provide no-
tice to a putative father.24 If the court determines that an identifi-
able individual is the child’s father, the court may order that he es-
tablish paternity.25 If the putative father fails to appear after notice,
or if he is ordered to establish paternity but fails to do so, the court
should find that he has waived his right to further notice of the
proceedings, including notice of a supplemental termination peti-
tion.26 Finally, if no putative father can be identified after “diligent
inquiry,” the court should so find.27

Should the court permit the legal father to simply release his
rights? In I re CAW,28 the Supreme Court held that a decision to
terminate the parental rights of a child’s legal father does not consti-
tute a prior finding that the child was born out of wedlock and does
not provide standing to the alleged biological father to enter the case.
The logic of KH and CAW suggests that if the legal father of the
child is permitted to release his parental rights, that release will not
constitute the prior finding that would give the biological father
standing to establish paternity. He cannot participate in the proceed-
ing. Accordingly, when paternity is contested, the court should not
allow the legal, nonbiological father to release his parental rights.

Terminating Putative Fathers’ Rights

Despite the holding in KH, some courts and petitioners include
the names of putative fathers when there is a legal father or name
“John Doe” on termination petitions when the child has no legal

father. These courts terminate the rights of individuals who have no

rights to terminate. As a general rule, XH makes clear that it is no
longer necessary to terminate the rights of a putative father or of a
“John Doe” and, in fact, chastised the practice of naming “serial
men” in termination petitions when there is a legal father. If the
putative father of a child with no legal father has been properly no-
ticed and has not established paternity, or if the identity of the
child’s father is unknown, the court should make a finding pur-
suant to MCR 3.921(C) that the child has no legal father as de-
fined by MCR 3.903(A)(7). This general rule is also clearly spelled
out in the court rule concerning termination of parental rights.29
By allowing a proper party to rebut the presumption that a child
born during a marriage is the issue of that marriage, Michigan law
focuses on terminating the parental rights of only legally established
fathers. “If the legal relationship is not established, a biological father
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may not be named as a respondent on a termination petition, the
genetic relationship notwithstanding.”30 If no man has legally estab-
lished paternity, it is not necessary to terminate the parental rights
of a straw man to ensure that the child is freed for adoption.

There may be one exception to the general rule excluding puta-
tive fathers. In Stanley v lllinois3! although the children’s parents had
never married, they lived together for some 18 years. Stanley lived
with and supported his children. When the children’s mother died,
the state, acting in accordance with a state law that presumed that an
unwed father was unfit, removed the children from Stanley’s cus-
tody. Although not legally established as their father, because Stanley
had a substantial relationship with his children, the Court held that
he was entitled to due process before the state could remove them.
Thus, if a father, although merely putative, has a substantial relation-
ship with and has supported his child, he is entitled to a hearing on
his fitness before the state may terminate his parental rights. Failure
to name such a father in the perition may be reversible error.

Conclusion

Careful study of /n re KH makes clear that it is no longer per-
missible to name putative fathers when there is a legal father. The
practice of terminating the rights of putative fathers or naming men
who have not established paternity is generally unnecessary. ¢

Frank E. Vandervort, ].D., is clinical assistant professor of law at the Uni-
versity of Michigan Law School where he teaches in the Child Advocacy
Law Clinic.

William Lansat has been in private practice since 1984. His practice includes
representing children in abuse and neglect, delinquency, and custody cases.
He was the lawyer-guardian ad litem/appellant in the Michigan Supreme
Court case of In re KH. Mr. Lansat has served on the Governor’s Task Force
on Children’s Justice since 1999, having been appointed and reappointed by
both Governor Engler and Governor Granholm, and currently chairs the
training committee.

Footnotes
1. See Girard v Wagenmaker, 437 Mich 231; 470 NW2d 372 (1991); see, gener-
ally, Michael H v Gerald D, 491 US 110; 109 S Ct 2333; 105 L Ed 2d 91 (1989).

. In re Montgomery, 185 Mich App 341; 460 NW2d 610 (1990).

. In re KH, 469 Mich 621; 677 NW2d 800 (2004).

. MCR 3.903(A)(7).

. In re CAW, 469 Mich 192; 665 NW2d 475 (2003).

. KH, supra at 633-634.

. Id. at 630.

. Id. at 631.

. Supra, n 1.

10. KH, supra at 633.

11. Barnes v Jeudevine, 475 Mich 696; 718 NW2d 311 (2006).

12. Id. at 637.

13. Id. at 633.

4. Id. at 633—634.

15. MCL 722.711 et seq.

16. MCL 722.1001 et seq.; see Aichele v Hodge, 259 Mich App 146; 673 NW2d

452 (2003).

17. KH, supra at 624.

18. Id. at 635 n 29.

19. MCR 3.903(A)(7)(d).

20. Atkinson v Atkinson, 160 Mich App 601; 408 N'W2d 516 (1987).

21. In re CAW (On Remand), 259 Mich App 181, 183-184; 673 NW2d 479 (2003).

22. Michael H v Gerald D, 491 US 110; 109 S Cr 2333; 105 L Ed 2d 91 (1989).

23. See MCR 3.903(A)(18).

24. MCR 3.921(C).

25. MCR 3.921(C)(2)(b).

26. MCR 3.921(C)(3).

27. MCR 3.921{C)(1)(d).

28. In re CAW, 469 Mich at 199.

29. MCR 3.977(B).

30. KH, supra at 634.

31. Stanley v lllinois, 405 US 645; 92 S Ct 1208; 31 L Ed 2d 551 (1972).

o 00 N N W W N

Custom-Design
for your Michigan Bar Journal

ed Binders

MICHIGAN BAR JOURNAL

Attractive, durable binder will keep your Bar Journals accessible and
provide easy storage for 11 issues (not including the Directory issue).
They cost $15.84 (includes sales tax), postpaid.

Please send binders for the Michigan Bar Journal @ $14.95 each plus

69 Sales Tax.
TOTAL ENCLOSED §
P#
v NAME (PRINT)
Mail to:
FINANCE DEPARTMENT ADDRESS
MICHAEL FRANCK BUILDING [Ty
306 TOWNSEND STREET
LANSING, MI 48933-2083 STATE ZIP

A




2006 Directory
Corrections

Please cut out this nofice
and place in your
April 2006 Directory.

Alphabetical Roster

Please note the new street address—
provided in bold below—for the
following attorneys at Maroko and
Landau, PC:

Julianne M. Cassin, P63510
Ellen Donnelly, P28772
Bruce M. Komisar, P38027
Mark G. Landau, P31212
Eli Maroko, P30383

Marc D. Melamed, P68788
Alisa A. Peskin-Shepherd, P40109
Gary Schwarcz, P33690
Joffrey R Sharp, P53838
Patricia J. Sullivan, P38077
Marc H. Wander, P47596

Maroko and Landau, PC
32255 Northwestern Hwy, Ste 214
Farmington Hills, M| 48334
Phone: (248) 855-8808
Fax: (248) 855-8809
For the latest updates to our attorney
lists and contact information,
please consult our online member
directory at hetp://www.michbar.org/

memberdirectory/.

SRS=E
* |7 IS

One Test

One Course
One World

Qualify as an English Solicitor

How?

* Take an 9-hour open book exam — the Qualified Lawyers Transfer Test (QLT T)*
* Offered exclusively by QLT T International on US soil
* Available in Chicago, New York,and Los Angeles;

NOW ALSO OFFERED IN HOUSTON AND MIAMI

* Increase revenues

* Negotiate as an equal

Why?

* Open the doors to practice in 48 countries including: Bermuda, Singapore,
Hong Kong, Dubai, and the Cayman Islands.

Option to earn 24 MCLE credits
For registration and course inquiries, call 800-430-3588
Montgomery Gl Bill reimbursement

www.QLTT.com

Bever
Hill

&

>
i
£
H

@D

* Official qualifying transfer exam of the Law Society of England & Wales

JOIN THE
Environmental
Law Section

of the
State Bar of Michigan

Consider the advantages:

e Quarterly Newsletters

¢ Conferences
and Seminars

¢ Opportunity for
Professional Exchange
among Corporate,
Private and Regulatory
Practitioners

[ found
buried
treasure in
My basement.

More than 40 years ago, your
aunt gave you some Series E
Savings Bonds. And you forgot about
them—until now. You were cleaning out
the basement when you found a treasure
... those old Series E Savings Bonds. Even
though theyre no longer earning interest,
they could still be worth more than

5 times their face value. So why
not redeem those old bonds at your

local financial institution?

16 e SAVINGS
ew n
of gavings ). BONDS
s Do you have old Savings Bonds?
Check out the Savings Bond Caladator at

www.savingsbonds.gov to discover
their value. +800-4US BOND

A public service of this publication

9007 YdA4WTLJIIAS

2

TVNYNO[ 4vd NVOIHDINW



	University of Michigan Law School
	University of Michigan Law School Scholarship Repository
	2006

	Addressing Putative Fathers in Child Protection Proceedings: Is 'John Doe' Still Alive?
	Frank E. Vandervort
	W. Lansat
	Recommended Citation


	tmp.1430933836.pdf.pA2dO

