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posed Compact emphasize the importance of making placement decisions
in a timely manner. Article I articulates that a key purpose of the law is to
ensure that "children are placed in safe and suitable homes in a timely
manner."6 5 Article V states that "the public child placing agency in the
receiving state shall complete or arrange for the completion of the assess-
ment within the timeframes established in rules promulgated by the Interstate
Commission," a new regulatory body established in Article IX of the pro-
posed Compact.66 The duties of the Interstate Commission include, among
other things, promulgating rules, providing for dispute resolution, and
issuing advisory opinions. Article VII reiterates the concern surrounding
delays in the process by stating that a "public child placing agency in the
receiving state shall provide timely assessments" as provided for by the
Interstate Commission.67 The proposed Compact also expedites the place-
ment of children with relatives by permitting "provisional placements" to be
made once the receiving state receives assurances that the proposed place-
ment is safe and suitable, even if the standards or requirements otherwise
applicable to prospective foster or adoptive parents have not been met.68

Second, the proposed Compact attempts to clarify the legal standard
governing the receiving state's decision to approve or deny a proposed
placement. Article II defines an "approved placement" to mean that "the
receiving state has determined after an assessment that the placement is
both safe and suitable for the child and is in compliance with the applica-
ble laws of the receiving state governing the placement of children there-
in."'69 The Article further explains that an "assessment" is "an evaluation
of a prospective placement to determine whether the placement meets the
individualized needs of the child, including but not limited to the child's
safety and stability, health and well-being, and mental, emotional and
physical development."7 Finally, the proposed Compact permits the
Interstate Commission to develop uniform standards to assess the safety
and suitability of interstate placements.7 ' These proposals reflect the ICPC
task force's intent to define the standard that currently governs the
approval process.

Third, the proposed Compact offers increased protection for familial
relationships, primarily between biological parents and their children.
Placements made by parents or relatives with legal authority over the

65. Proposed Compact, Article I(A).
66. Id. at Article V(F).
67. Id. at Article VII(D).
68. Id. at Article 1I(L).
69. Proposed Compact, Article II(A)
70. Id. at Article I(B)
71. Id. at Article V(G)
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child with other relatives and placements made by parents with nonrela-
tives without the intention of effectuating an adoption are explicitly out-
side the scope of the law as are visits between children and out-of-state
individuals.72 Placements of foster children with noncustodial parents are
exempted from the statutory requirements if (a) the parent proves to the
court in the sending state that he has a "substantial relationship" with the
child; (b) the court makes a finding that the placement is in the child's best
interest; and (c) the court in the sending state dismisses its jurisdiction
over the case.7 3

Fourth, the proposed Compact attempts to create mechanisms to enforce
these new measures through the Interstate Commission. If the Commission
determines that a member state has violated the law, it has the power to
(a) provide remedial training and technical assistance; (b) provide written
notice to the defaulting state and means by which the default can be cured;
(c) by majority vote of members, initiate legal action against a defaulting
member in federal court; and (d) avail itself of any other remedies available
under state law.74 The proposed Compact also requires the Commission to
promulgate rules providing for mediation and binding dispute resolution
for disputes among compacting states.75

Finally, the proposed Compact addresses the rights of individuals
aggrieved by decisions made pursuant to the ICPC. The legislation explic-
itly provides any interested party or person with standing to seek admin-
istrative review of the receiving state's determination.76 The review shall
be conducted in the receiving state pursuant to its applicable administrative
procedures.77 The proposed Compact also ratifies the current interpretation
that the Compact prohibits courts in the sending state from reviewing deci-
sions made by the receiving state agency to deny a proposed placement.78

B. Federal Reforms

Recent federal legislation, the Safe and Timely Interstate Placement of
Foster Children Act of 2006, signed into law on July 3, 2006, focuses on
the timeliness, or lack thereof, of the completion of ICPC home studies.
The law conditions states' receipt of federal foster-care funds under Title
IV-E of the Social Security Act on completing interstate home studies

72. Id. at Article III(B)(1); Article III(B)(7).
73. Id. at Article III(B)(4).
74. Id. at Article XII(C).
75. Proposed Compact, Article XII(B)(2).
76. Id. at Article VI( C).
77. Id.
78. Proposed Compact, Article VI(B).
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within sixty days.7 9 In addition, for each home study a state completes
within thirty days after receipt of the request, it will receive an incentive
payment of $1,500.80 To fulfill these mandates, the legislation permits
states to utilize private agencies.8 ' Timeliness of home studies is the only
aspect of the ICPC addressed by the federal legislation.

IV. Shortcomings of Current Proposals

While federal and state governments deserve credit for recognizing the
need to reform the ICPC, current efforts fall short of the massive overhaul
needed to ensure that decisions furthering the best interests of children are
made. Instead, these reforms present modest solutions that fail to address
the core concerns with the ICPC-lengthy delays in completing interstate
home studies, poor decision-making, and inadequate review procedures.

Federal legislation is limited in its scope since it only addresses the
timeliness of interstate home studies. The federal effort may expedite the
completion of home studies through financial incentives and penalties, but
the benchmark in the legislation for how quickly home studies must be
completed-sixty days-is too long and does not take into account a
child's sense of time. A child's sense of time focuses exclusively on the
present and precludes meaningful understanding of "temporary" versus
"permanent" or anticipation of the future.82 For young children, periods of
weeks or months are not comprehensible. Disruptions as short as a day
may be stressful.83 The younger the child and the more extended the peri-
od of uncertainty or separation, the more detrimental it will be to the
child's well-being.84 Any intervention that separates a child from a poten-
tial permanent caregiver who could provide the child with psychological
support should be treated as a matter of urgency and profound importance.
Two months, while significantly shorter than the current time it takes to
complete home studies, is still too long a period for children to wait.85

Though appearing to be comprehensive, little substance lies beneath
the language in the proposed Compact developed by the states. For example,
although numerous provisions require assessments to be done in a "timely"

79. 42 U.S.C. § 671(a)(26)(A)(1) (2006).
80. 42 U.S.C. § 673(d)(1) (2006); 42 U.S.C. § 673(g)(3) (2006).
81. 42 U.S.C. § 671 (a)(26)(A)(3)(a).
82. American Academy of Pediatrics: Committee on Early Childhood, Adoption and

Dependent Care, Developmental Issues for Young Children in Foster Care, 106 PEDIATRICS
1145, 1146 (2000).

83. Id.
84. Id.
85. It is unclear as to whether states will complete interstate home studies within thirty days

to receive the $1,500 bonus offered in the statute. This will depend largely on whether the costs
of expediting the study will be covered by the bonus payment.
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manner, the statute does not define "timely" and it fails to set forth specific
time limits for the completion of interstate home studies. Under the pro-
posal, nothing would prevent a state from taking years to complete a home
study. Instead, the proposed Compact simply acknowledges that time limits
should be determined at a later date and delegates that decision to the
Interstate Compact Commission, which is comprised of the very states
that have failed for years to complete timely home studies.

Similarly, the "provisional placement" language in Article II lacks
sufficient detail to create any meaningful change in the system. The lan-
guage gives states the option to provisionally place children with relatives
when the receiving state determines that the home is "safe and suitable"
but does not give the child or relative an enforceable right for expedited
consideration. The statute does not specify what factors a state must use to
determine if a relative's home is "safe and suitable," how quickly provi-
sional placement home studies must be conducted, and whether a state must
conduct all relative home studies in an expedited manner. None of these
provisions create an obligation for state agencies to ensure that the interstate
placement of foster children with family is conducted in a timely manner.

The proposed Compact fails to remedy the high level of subjectivity
pervasive in current ICPC decision-making. The new standard requires
states, when conducting home assessments, to consider the "individual-
ized needs of the child, including but not limited to the child's safety and
stability, health and well-being, and mental, emotional and physical
development.- 86 These vague terms are left undefined in the statute.
Consequently, what one worker considers a safe and stable home, another
may find objectionable. A dated criminal conviction may cause one
worker, but not another, to question the mental health of a proposed care-
taker. A worker may be able to deny a placement based exclusively on an
instinct that a caretaker cannot care for a child without factual support for
her position. Under this new standard, placement decisions will continue
to hinge on the personal opinions and biases of individual caseworkers.
The new standard provides no additional guidance for caseworkers than the
current "contrary to the interest" standard. It merely adds more undefined,
conclusory terms to an already vague and subjective statutory scheme.

The proposed Compact also continues to treat most biological parents
as legal strangers to the child. Although more limited than its current
form, the proposal will continue to encompass most placements of chil-
dren with their parents. Placement of children with noncustodial parents
are only exempted from the purview of the statute if (1) the parent has a

86. Proposed Compact, Article If(B).
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"substantial relationship" with the child, (2) the placement is in the child's
best interest, and (3) the court determines that the dependency case should
be dismissed immediately after the placement is made. 87 This three-part
test will rarely be met in dependency proceedings. Courts often require
that the dependency case remain open after placing a child with the non-
custodial parent to monitor the placement, ensure that the child receives
appropriate services, and protect the child and the noncustodial parent
from the abusive parent through appropriate court orders.88 In addition,
the statute does not define "substantial relationship" or the "best interests
of the child" and leaves it up to the sending state court, without any guid-
ance, to determine when these factors have been met. The proposed
Compact also continues to encompass placements of children with their
custodial parents. In reality, the proposed Compact will continue to be
applied to most placements of foster children with their parents.

When parents fall within the ambit of the statute, the proposed
Compact continues to treat them as legal strangers to the child and fails to
recognize the protection the Constitution affords their relationship with
their children.89 The process to review a potential placement with a parent
is identical to the scrutiny received by any other potential caregiver.
Nowhere does the statute incorporate the constitutionally required pre-
sumption that children be placed in the custody of their biological parents
absent evidence of parental fitness.90 Out-of-state parents are not guaranteed
an expedited placement decision. The proposed Compact completely over-
looks the protected legal status held by parents with respect to the custody
of their children.

87. Id. at Article III(B)(4).
88. Take for example a situation in which a child is living with his father. His mother lives

out-of-state. Child Protective Services removes the child from his father's home after the child
is severely beaten. The social worker, the lawyer-guardian ad litem, and the judge want to place

the child with his mother, who no one is alleging is unfit, but the court wishes to keep the case
open to provide the family with services, including counseling for the child and parenting classes
to teach the mother how to address issues of physical abuse with her son. In addition, the court

wants the case to remain open to preserve the temporary custody order and to protect the mother
and child through a stay away order against the father. If the case is closed, the temporary cus-
tody order would dissipate and the father could go pick up the child. Under the proposed
Compact, the ICPC would apply in this situation and the child would be separated from his
mother until interstate approval was received.

89. See supra note 18 (listing cases defining constitutional protections afforded to parents
with respect to raising their children).

90. See Troxel v. Granville, 530 U.S. 57, 68-69 (2000) ("[S]o long as a parent adequately
cares for his or her children (i.e., is fit), there will normally be no reason for the State to inject
itself into the private realm of the family to further question the ability of that parent to make
the best decisions concerning the rearing of that parent's child"). See also Tenenbaum v.
Williams, 193 F.3d 581, 593 (2d Cir. 1999) ("As a general rule ...before parents may be
deprived of the care, custody or management of their children without their consent, due
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Newly proposed enforcement mechanisms for ICPC violations are
insufficient. Take, for example, a situation in which a member state refuses
to complete a home study within a specific time period. The proposed
Compact vests the exclusive authority to determine whether corrective
measures, including litigation, need to be taken with the Interstate
Commission, which is comprised of the states that have violated the
Compact.9 Only if a majority of member states determines that legal
action should be initiated can the Commission file suit in federal court.92

Many reasons having nothing to do with the particular ICPC violation
may influence a member state's vote to pursue legal remedies against
another state for a violation. A state may want to preserve its relationship
with the violating state so that its business on other matters is not affected.
A state may be concerned that the violating state may deny future inter-
state placements in response to the legal action, a real concern due to the
subjectivity of the placement standard and the lack of adequate review
procedures.93 The possibility of collusion constitutes another concern with
vesting the enforcement decision solely in the member states. States, which
traditionally have taken months to complete ICPC home studies, may be
worried about suing another state when it, itself, has not abided by the
statute in other cases. The proposed Compact provides no right for indi-
viduals to compel a State to fulfill the statutory requirements in the ICPC.

Finally, the proposed Compact fails to create a process to review place-
ment decisions made by agency caseworkers. It only provides individuals
with rights they already have-the right to seek review of placement deci-

process--ordinarily a court proceeding resulting in an order permitting removal-must be
accorded to them."); Mabe v. San Bernardino County Dep't of Soc. Servs., 237 F.3d 1101, 1107
(9th Cir. 2001) ("Parents will not be separated from their children without due process of law
except in emergencies.").

91. Proposed Compact, Article XII(C).
92. Id. at Article XII(C)(l)(c).
93. In 2002, the state of Maryland threatened to return more than a thousand foster children

to the District of Columbia due to violations of the ICPC by the D.C. Child and Family Services
Agency. Many of these children were living with relatives in Maryland. In July 2002, the two
states reached a temporary agreement that preserved the placements of those children and
allowed the placement of foster children with Maryland families. Since that time, the two states
have attempted to negotiate a border agreement, as required by the District of Columbia Family
Court Act of 2001, to expedite the placement of children across state lines, but to date, no such
agreement has been reached. See Sewell Chan, D.C., Md. Reach Deal on Foster Children,
WASH. POST, July 11, 2002, at A11; Sewell Chan, Judge Scolds Md., D.C. on Foster Care,
WASH. POST, Apr. 20, 2002 at B3; Sewell Chan, Md. Threatens to Return D.C. Foster Children:
Officials Cite District's Paperwork Backlog, Failure to Track Youngsters Placed in Homes in
State, WASH. POST, Apr. 18, 2002, at B2; Sewell Chan, Md. Threatens to Return Foster
Children to District: Paperwork Backlog, Failure to Track Youths Cited, WASH. POST, Apr. 18,
2002, at B5.
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sions through administrative processes already established under state
law. For aggrieved individuals in states where no such administrative
process exists, the proposed Compact is silent. The proposed Compact
also codifies the current interpretation of the statute that courts have no
authority to review interstate placement decisions. The combination of
vague, undefined standards with inadequate review procedures perpetu-
ates a system in which the exclusive authority to make placement deci-
sions impacting a child's future rests in the personal opinions and beliefs
of a single caseworker.

Unfortunately, much effort has been invested in creating a proposal that
offers few substantive improvements to the current version of the ICPC.
Home studies will continue to be completed in an unreasonably lengthy
time period and the flawed decision-making process will be continued.
The development of this modest proposal reflects a willingness of states
to tolerate the current problems with the ICPC and to perpetuate a system
in which children's lives are indefinitely placed on hold due to unneces-
sary bureaucratic delays and poor decisions. More drastic reforms that
will expedite a child's exit from foster care may disrupt the status quo,
create additional obligations on states, and add financial burdens that the
states are unwilling to accept. But, this is precisely the type of massive
overhaul that is needed to create an interstate decision-making process
that honors the best interests of the child.

V. Reform Proposal

A new model for making interstate placement decisions regarding fos-
ter children must balance a child's interest in promptly resolving place-
ment decisions with the need to access important information about the
proposed placement to make a considered decision. The current system
has failed children in many respects but its greatest flaw has been vesting
overburdened child welfare agencies in receiving states, which have few
resources to invest in the ICPC process, with the exclusive authority to
approve or deny proposed placements. Any proposal that perpetuates this
allocation of responsibility will fail because receiving state agencies have
no incentive to expedite the interstate placement of children and if anything,
have a disincentive to approve placements if they fear that additional obli-
gations will be imposed on them. If these receiving state agencies fail to
fulfill their obligations under the ICPC, jurisdictional issues and lack of
enforcement mechanisms shield them from any accountability. The man-
dated cooperation between beleaguered child welfare agencies in sending
and receiving states has proven to be unworkable, and a new system, pri-
marily relying on private resources, is necessary.
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My proposed reforms restore timeliness, accountability, and oversight
to the interstate placement process. The crux of my solution is as follows.
First, child welfare agencies in the sending state will bear the responsibil-
ity of ensuring that interstate home studies are completed by private or
public child welfare agencies no later than thirty days of a request.
Second, courts in the sending state will retain the authority to make inter-
state placement decisions. Third, after the placement is made, agencies in
the sending state must arrange for a private or public child welfare agency
to monitor the placement. As is currently the case under the Compact, the
sending state will continue to maintain full financial responsibility for the
child and any services she receives after the placement is made.94

How will this new system work? If an out-of-state placement is pro-
posed for a child, the sending state must immediately arrange and pay for
a home study to be completed by either a private or public child welfare
agency in the receiving state. The sending state agency must ensure that
the agency conducting the home study can complete the assessment with-
in thirty days of the request. A thirty-day time period has been endorsed
by the APHSA and federal legislation as the benchmark for how quickly
home studies should be completed. 9 The home study must ascertain
objective facts about the proposed caregiver and her living situation sim-
ilar to facts required in intrastate home studies. For example, specific
information about the caretaker's home, past relationship with the child,
her criminal record, and any child protective history would be particular-
ly relevant. The caseworker conducting the evaluation should include a
statement about whether the potential placement would violate any laws
in the receiving state and may include a recommendation about whether
the placement is in the child's best interests.

Once completed, the home study must be transmitted to the court in the
sending state. The sending state court shall retain the authority to decide
whether the child shall be placed with the proposed caregiver unless the
placement would violate the child placement laws in the receiving state.
The procedures for making this decision shall mirror those for intrastate
placement decisions, except the receiving state agency shall be provided
notice of the hearing and an opportunity to be heard prior to the making

94. See Article V of the ICPC, reprinted in GUIDE TO THE ICPC, supra note 10, at 9 ("The
sending agency shall continue to have financial responsibility for support and maintenance of
the child during the period of the placement").

95. The Secretariat to the Association of Administrators of the Interstate Compact on the
Placement of Children recommends that ICPC requests be processed within thirty days. Guide
to the ICPC, supra note 10, at 5. In addition, the recently enacted federal legislation defines a
timely home study as one completed within thirty days. 42 U.S.C. § 673(g)(3) (2006).
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of a placement.96 The caseworker who drafted the home study may testify
in the proceeding by telephone if necessary, 97 and the court shall issue its
decision after considering the home study, any additional evidence, and
arguments by the parties and the receiving state. All parties to the child
protective proceeding and the receiving state, aggrieved with the court's
placement decision, can appeal the decision in any manner authorized by
the law in the sending state.

If the sending state agency fails to arrange for the completion of the
home study within thirty days, then the individuals affected by the non-
compliance, including the child and the proposed caretaker, shall have
standing to seek a judicial remedy.98 Possible compliance mechanisms
may include a finding of contempt, financial penalties, orders to reimburse
private agencies to complete home studies, and other forms of equitable
relief, including ordering the interstate placement without a home study if
the court possesses enough information to make a determination that the
best interests of the child necessitate an immediate placement of the child.99

This last remedy may be applicable in many situations due to the ease at
which information relevant to evaluating a caretaker's parenting abilities,

96. Members of the ICPC Development and Drafting Team recommended that judges be
empowered with the ultimate authority to make interstate placement decisions, even over the
receiving state's objection. "[lI]t was the general consensus that the judge in the sending state
should be able to override a recommendation by the receiving state with regard to safety and
suitability of a placement based on the best interests of the child. The judge should also be able
to rule that an out-of-state parent is fit, and to close the case. However, the receiving state should
have a right to be heard in the case if the judge places the child in their state and intends to keep
the case open." American Public Human Services Association, ICPC Development and
Drafting Team First Meeting Summary 8 (July 20-22, 2004), available at http://www.aphsa.
org/Policy/Doc/Summary%20ICPC%20DDT%2OMeeting%201-Rewrite%2OUniverse.pdf.
It is unclear why this proposal was ultimately rejected.

97. The Uniform Child Custody and Jurisdiction Enforcement Act, which has been adopt-
ed by over forty states, specifically authorizes courts to take testimony of out-of-state witness-
es by telephone. See, e.g., MICH. COMP. LAWS § 722.1111 (2006); N.C. GEN. STAT. § 50A- 11
(2006); R.I. GEN. LAWS § 15-14.1-11 (2006).

98. See Freundlich, supra note 11, at 51-52. Freundlich suggests that one approach to
enforce the ICPC would be to give standing to the child's foster parents and attorney and/or
guardian ad litem in the sending state and to the prospective adoptive parent(s) in the receiving
state to file an action against the public child welfare agency in the receiving state when there
is inaction or administrative mismanagement. Id. at 52. "[T]he knowledge that there is legal
recourse on behalf of waiting children would create an additional incentive for timely and
quality determinations. Id.

99. The ultimate responsibility of dependency courts is to protect the best interests of the
child. As such, a number of courts have overlooked violations of the ICPC when the best inter-
ests of the child warrant such a result. See In re Adoption No. 3598, 701 A.2d 110, 124 (Md.
1997) ("Certainly, the best interest of the child remains the overarching consideration and the
needs of the child should not be subordinate to enforcement of the ICPC."); State of Florida v.
Thornton, 396 S.E.2d 475, 481-82 (W.Va. 1990) ("[W]e certainly do not mean to denigrate the
ICPC or its importance. We merely recognize that when the facts of a case . . . compel the
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such as previous criminal or child protective history, can be obtained elec-
tronically."' Testimony by the potential caretakers at a placement hearing
conducted in the sending state could also yield enough information to sat-
isfy any concerns the court may have regarding the placement.1"'

After the placement is made, the sending state agency shall arrange for
a private or public child welfare agency to monitor the placement and pro-
vide periodic reports to the court with updates on the child's status. As in
the current system, the sending state will retain financial responsibility for
the child after the placement is made. The child's need for expedited deci-
sions about his permanency will trump any bureaucratic or financial obstacle
created by state agencies, and these agencies will be responsible for any
delays in the process.

Under this system, the sending state agency shall bear the sole respon-
sibility for ensuring that the home study is completed within the specified
timeframe. Prior to transmitting the request for a home study, it must locate
an agency in the receiving state that can conduct the assessment within
thirty days. If a public agency cannot complete it within the timeframe,
then the sending state agency must locate a private agency that can do so.
The plethora of private child welfare agencies such as Catholic Charities,
Lutheran Social Services, and Bethany Christian Services that routinely
conduct home studies when licensing foster parents can fill this void and
can also monitor the placements after the children have been placed across
state lines.

States may resist my proposal for several reasons. The proposal elimi-
nates the absolute dominion currently held by state agencies over inter-

exercise of our parens patriae duty to protect a child's best interest, that duty outweighs the
competing interests of abiding by a strict and uncompromising reverence to the Compact.");
State of New Jersey v. K.F., 803 A.2d 721, 729 (N.J. Super. Ct. App. Div. 2002) ("To view the
ICPC as a set of rigid rules would circumvent its goals and the court's ability to achieve those
goals. The court's paramount duty in child welfare cases is to protect the best interests of the
children"). But see In re Ryan R., 2006 N.Y. App. Div. LEXIS 6494 at *1 (N.Y. App. Div.
2006) (reversing placement order, which sent children to grandparents in violation of the ICPC);
In re Melinda D., 2006 N.Y. App. Div. LEXIS 6355 at *14 (N.Y. App. Div. 2006) ("Well-inten-
tioned efforts of law guardians, placement agencies, and courts to match children with suitable
foster care, particularly for children whose placements are rendered more difficult by virtue of
special needs, must nevertheless comply with the procedural mandates [of the ICPC] to fully
protect the best interests of foster children departing the State.").

100. See In re Lisa B., 2006 N.Y. Misc. LEXIS 1735 at *6 ("Today, so many records are
computerized and the local New York State agency through computer searches and telephone
interviews can obtain almost as much information about the interested relatives as the out-of-
state agencies locate where the relatives reside").

101. See id. at 7 (describing how "the maternal grandfather and his wife traveled to present
themselves to this Court, voluntarily testified before the Court and subjected themselves to
cross-examination. All parties had an opportunity to judge the maternal grandfather's and his
wife's credibility and character in person").
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state placement decisions. Under both the ICPC and the proposed
Compact, the local agency in the receiving state possesses the exclusive
authority to determine whether the child can be placed in that state. Courts
have been divested of any such authority. My reforms strip the agency of
that power and instead invest sending state courts with the power to con-
trol placement decisions. Although my proposal entitles the receiving
state to notice and an opportunity to be heard prior to the placement deci-
sion being made, the agency no longer controls the process.

This transference of decision-making power makes sense for a number
of reasons. First, under the current Compact, and the proposed Compact,
the receiving state is not financially responsible for the care or supervision
of the child unless the two states explicitly reach an agreement on the
issue.' O2 If no such agreement is reached, the sending state retains full
financial responsibility for the child's maintenance. Since additional obli-
gations are not being imposed on the receiving state, no policy reasons
exist to provide them with the exclusive power to veto placements.

Second, transferring decision-making power from individual caseworkers
in the receiving state to state courts, a forum in which all parties will have
the opportunity to be heard, increases the likelihood that good decisions for
children will be made. The traditional information gathering tools available
to litigants in civil cases-subpoena power and discovery-will ensure that
all relevant information is presented to the court.° 3 Adhering to the rules
of evidence will ensure that the judge bases her decision on credible and
reliable information. Zealous advocacy, including rigorous cross-examina-
tion, will test the veracity of competing allegations.'4 Most importantly,
by being presented with various arguments and counterarguments regarding
where a child should be placed, the court will have a better understanding

102. See Article V of the ICPC, reprinted in GUIDE TO THE ICPC, supra note 10, at 9 ("When
the sending agency is a public agency, it may enter into an agreement with an authorized
public or private agency in the receiving state providing for the performance of one or more
services in respect of such case by the latter as agency for the sending agency").

103. See Goldberg v. Kelly, 397 U.S. 254, 271 (1970) ("[W]here governmental action
seriously injures an individual, and the reasonableness of the action depends on fact findings,
the evidence used to prove the Government's case must be disclosed to the individual so that he
has an opportunity to show that it is untrue").

104. See Perry v. Leeke, 488 U.S. 272, 283 n.7 (1989) ("'The age-old tool for ferreting out
truth in the trial process is the right to cross-examination. For two centuries past, the policy of
the Anglo-American system of evidence has been to regard the necessity of testing by cross-
examination as a vital feature of the law"); Idaho v. Wright, 497 U.S. 805, 819 (1990) ("The
theory of the hearsay rule ... is that the many possible sources of inaccuracy and untrustwor-
thiness which may lie underneath the bare untested assertion of a witness can best be brought
to light and exposed, if they exist, by the test of cross-examination"); Goldberg, 397 U.S. at 269
("In almost every setting where important decisions turn on questions of fact, due process
requires an opportunity to confront and cross-examine adverse witnesses").
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of its options and will make a more informed decision. All of these factors
are missing in the current system and in the proposed Compact, in which
a caseworker, relying on potentially unreliable and untested information,
possesses complete discretion to veto a placement. Though state agencies
will lose power under my reforms, better outcomes for children will result.

States may also resist any change to the status quo that increases their
financial obligations. Completing a home study within thirty days would
radically accelerate the interstate placement of children into permanent
homes, a process which currently takes months, if not years. Undoubtedly,
the change would be costly. Most child welfare agencies already suffer
from a shortage of staff and a limited budget."°5 Completing ICPC home
studies is a low priority compared to other pressing needs such as con-
ducting child abuse investigations.'06 To comply with the new time limits,
public agencies would have to hire more ICPC caseworkers or contract
with private social work agencies to complete the studies. 0 7 States would
also have to contract with out-of-state agencies to monitor the child after
the placement is made. These requirements would impose a significant
financial burden on child welfare agencies, particularly in those areas such
as the District of Columbia that have large numbers of foster children
placed in other jurisdictions. The costs of this reform would create a
disincentive for states to comply with the new mandates.

105. Caseworkers burn out and leave the profession in very high numbers. Ninety percent of
state child welfare agencies report difficulty in recruiting and retaining workers. Sandra Stukes
Chipungu and Tricia B. Bent-Goodley, Meeting the Challenges of Contemporary Foster Care,
14 FUTURE OF CHILDREN 83 (2004). The annual turnover rate in the child welfare workforce is
twenty percent for public agencies and forty percent for private agencies. THE ANNIE E. CASEY
FOUNDATION, THE UNSOLVED CHALLENGE OF SYSTEM REFORM: THE CONDITIONS OF THE

FRONTLINE HUMAN SERVICE WORKFORCE (2003). Not surprisingly, federal audits of the foster

care system conducted in 2001 and 2002 found that the majority of states were "not in substan-
tial conformity" with federal child welfare laws. See Ben Kerman, What Is the Child and Family
Service Review? (2003), available at http//www.caseyfamilyservices.org/pdfs/casey-whatis.pdf.
Id. One-third of the states did not have an adequate case review system as required by federal
law. Id. Only five states met the criteria for protecting children from abuse and neglect. Id. None
of the states reviewed satisfied the permanency outcome of providing children with permanency
and stability in their living situations. Id. Ultimately, not one state passed the audit.

106. Child protective agencies receive millions of reports of suspected abuse or neglect each
year, which state laws require be investigated in a specified time period. According to the
National Child Abuse and Neglect Data System, in 2002, individuals made a total of 2.6
million referrals to child protective services, involving 4.5 million children. Child protective
services received more than 50,000 referrals alleging child abuse or neglect on a weekly basis.
Of those referrals investigated by child welfare agencies, 26.8% resulted in a substantiated
report of child maltreatment. Children's Bureau, U.S. Dep't of Health and Human Services,
Child Maltreatment 2002, at 5, available at http://www.acf.dhhs.gov/programs/cb/publications/
cm02/cm02.pdf.

107. A number of courts have suggested that states utilize private agencies to complete inter-
state home studies in a timely manner. See In re Johnny S., 47 Cal. Rptr. 2d 94, 101 (Ct. App.
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This disincentive could be eliminated if federal funding became avail-
able to reimburse states for the costs associated with the interstate place-
ment process, mainly the completion of home studies and monitoring of
out-of-state placements. These funds could be administered through Title
IV-E of the Social Security Act, the pool of funds that is used to reimburse
states for the costs of children in foster care, and the money could be con-
ditioned on states complying with the specific proposals outlined above.
The federal government has utilized this approach repeatedly to reform
state child protection systems on issues such as providing services to parents,
expediting permanency decisions, and finalizing adoptions. °8 The success
of this approach would hinge on the willingness of federal lawmakers to
allocate enough funds to cover the costs of the placement process.

Many of these financial costs would be offset by accelerating the place-
ment of children into permanent homes. 09 Currently, while children await
interstate placements with parents or relatives, they languish in temporary
foster homes and institutional settings, costly placements funded by the
state with substantial reimbursement from the federal government."10

Once the children are placed with their family, however, the expenditures
on foster care would diminish because many relatives are not licensed and
are therefore ineligible to receive a subsidy. In addition, expediting the
child's interstate placement will move the child closer to permanency and
once a permanency option such as adoption or guardianship is finalized,

1995); In re Markelle T., 2003 Cal. App. Unpub. LEXIS 5676 at * 19 (Ct. App. Cal. 2003) (both
observing that California could enter into contracts with out-of-state agencies to conduct home
studies in lieu of the ICPC process); see also 42 U.S.C. § 671 (a)(26)(A)(3)(a) (recognizing that
"[i]t is the sense of Congress that each State should use private agencies to conduct home studies").

108. See 42 U.S.C. § 671 et seq. for a list of conditions imposed by federal law on states
seeking to receive federal foster care funding.

109. See Congressional Budget Office Cost Estimate, H.R. 5403: Safely and Timely
Interstate Placement of Children Act of 2006 (May 19, 2006) (observing that the placement of
foster children in permanent homes out-of-state may result "in savings to the federal govern-
ment by reducing the sending state's claims for foster care expenses under the IV-E program").

110. Each year, states disburse approximately $10 billion in federal and state funds to pay
for housing and support services for children in foster care. See Rob Geen, Anna Sommers, and
Mindy Cohen, Medicaid Spending on Foster Children, 2 CHILD WELFARE RES. PROGRAM 1
(Urban Institute, Aug. 2005); Urban Institute, The Cost of Protecting Vulnerable Children, I
CARING FOR CHILDREN I (Nov. 2002). States spend an additional $1.8 billion on administering
the child welfare system. Id. The costs of placements vary by state and by type of placement.
For example, in New York City, it costs roughly $28 a day for the city to keep a child in foster
care. See Leslie Kaufman, Bill to Save Foster Care Costs Is Stalled in the Legislature, N.Y.
TIMES, July 21, 2004 at B2. A North Carolina study revealed the following costs for children's
foster care placements: $12.01 (family foster care); $66.30 (specialized foster care); $132.86
(small group home); $129.93 (large group home); and $148.17 (emergency and other place-
ments). Barth et al., A Comparison of the Governmental Costs of Long-Term Foster Care and
Adoption, 80 Soc. SERV. REV. 127, 136 (2006). After a child is placed with an extended family
member, these costs would disappear.
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the child protective case can be closed."' At that point, the costs associ-
ated with funding caseworkers, attorneys, and the court system would dis-
appear. In the long run, moving children from short-term licensed place-
ments into permanent homes with their families would lessen the financial
burden on the child welfare system.

Regardless of the costs of this system, financial considerations cannot
serve as an excuse to perpetuate the impermanence of foster children.1"2

The importance of permanency for foster children is a double-edged sword
imposing obligations on both parents and state agencies. The law is clear
that parents have a very limited time to reunify with their children before
other permanent options are pursued. 13 In most situations, parents must
prove their rehabilitation within this time frame even if the agency fails to
provide them with needed services.1 14 Equally important, however, is the
state's responsibility to move children out of temporary settings and into
long-term, stable, family-like settings that could serve as a permanent
home should the parent fail to meet her goals.115 The most important con-
sideration for the dependency court is the child's sense of time, not the
difficulty of the parties in accessing or providing needed services in the

11. Approximately 5.5 percent of foster children reside in a state other than the one respon-
sible for their care and protection. UNDERSTANDING DELAYS, supra note 25, at 3. While some of
these children are placed in foster and adoptive homes, the largest proportion is placed with
close relatives in other states. Id. Statistics indicate that most of these interstate placements lead
to permanency for children. Id. Two-thirds of children placed in another state remain with the
families with whom they were placed. Id.

112. The Supreme Court has consistently rejected a state's interest in financial savings as a
justification for depriving children of familial relationships. See, e.g., Lassiter v. Dep't of Soc.
Servs., 452 U.S. 18, 29 (1981) ("But though the State's pecuniary interest is legitimate, it is
hardly significant enough to overcome private interests as important as those here"); Boddie,
401 U.S. at 381 (finding that State's financial considerations are not sufficient to overcome
plaintiff's interest in dissolving a marriage); M.L.B. v. S.L.J., 519 U.S. 102, 122 (1996) (mini-
mizing importance of State's financial interests when compared to right of parent to preserve
relationship with her child.).

113. See 42 U.S.C. § 675(5)(E) (2006) (requiring States to file petitions to terminate parental
rights if the child has been in foster care for fifteen of the most recent twenty-two months sub-
ject to several exceptions); 42 U.S.C. § 675(5) (2006) (mandating that a permanency planning
be held no later than one year after a child's entry in foster care.).

114. See In re L.L., 653 A.2d 873, 882 (D.C. 1995) ("We reiterate that the overriding con-
sideration is the best interest of the child, which may compel the filing of a motion to terminate
parental rights regardless of the defaults of public agencies in seeking reunification of the fam-
ily"); In re L.W., 613 A.2d 350, 355 (D.C. 1992) ("[E]ven if, as [the judge] suggested in her
order denying the TPR, the social workers might have been more cooperative,... the remedy
cannot be to prohibit an adoption which is demonstrably in [the child's] interest; the child can-
not be punished for the alleged wrongs of the bureaucracy"). But see 42 U.S.C. § 675(5)(E)(iii)
(2006) (permitting States to postpone filing of termination petition if services have not been pro-
vided to the parents).

115. See supra notes 4-6 and accompanying text for a discussion on the importance the law
places on children achieving permanency.
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case. 116 Without legally enforceable deadlines, states will continue to
impede the placement of children into permanent homes and instead chil-
dren will continue to suffer in temporary foster homes or institutional
placements.

How would Tasha, the child described at the outset of this article, fare
under my system? First, a home study of her aunt would have been com-
pleted within thirty days. Second, if the study was not completed within
the timeframe, Tasha, through her lawyer-guardian ad litem or her pater-
nal aunt, could have filed a motion to compel the sending state agency to
comply with the statute or pay a private agency to complete the home
study. Finally, if Tasha's best interests warranted an immediate placement
without compliance with the ICPC-as it did-then the court would have
had the authority to order the placement. Tasha would not have lan-
guished in an institutional setting for six months due to bureaucratic
delays. Her best interests would have dictated her long-term placement.

The straightforward proposal outlined above can serve as a guide to
revamp the ICPC. This new system comprised of timely home studies,
judicial decision-making, and accountability will ensure that expedited
placement decisions are made for foster children living in temporary
placements. This system will also honor the rights of the parties to the
proceeding, who will be given an opportunity to be heard prior to the
issuance of interstate placement decisions, and recourse through appellate
review should they disagree with the decision. Providing litigants with
these procedural rights will only bolster their faith in the decision-making
process and enhance the legitimacy of the child welfare system. At a time
when public confidence in the system is waning, these important consid-
erations cannot be minimized.

VI. Conclusion

Benign motives, primarily the need for child welfare agencies and
courts to access information about potential placements in other states, led
to the passage of the ICPC. Over time, however, the benefits of the statute
have been corrupted by bureaucratic impediments, poor decision-making
and a lack of accountability that have resulted in children unnecessarily
remaining in temporary foster homes or institutional placements. Drastic

116. See Freundlich, supra note 11, at 51 ("Enforcement should be viewed in terms of the
rights of children who are being served by the interstate approval process. . . . Enforcement
should take the form of financial incentives that reward timely, quality assessments and finan-
cial penalties that result when mandatory time lines are not met, approvals are arbitrarily with-
held, or evaluations are inadequate to permit the sending state to determine the appropriateness
of the proposed placement").
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change to this system is needed, but unfortunately the reform proposals
generated by the states and the federal government fall short. Instead, a
new cooperative framework is needed in which home studies are con-
ducted in a timely manner consistent with the developmental needs of
children and decisions are made by courts after considering evidence
submitted by all parties. These changes will expedite the placement of
children into permanent homes.


