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ENGAGING FATHERS

Article #1 in a series

Advocating for the Constitutional Rights of Nonresident Fathers

Vivek S. Sankaran

onths after a child welfare case is petitioned, a nonresident

father appears in court and requests custody of his children
who are living in foster care. Little is known about the father, and
immediately, the system—judge, caseworkers, and attorneys—
view him with suspicion and caution, inquiring about his where-
abouts and his prior involvement in the children’s lives.

Those doubts, in turn, raise compli-
cated questions about his legal
rights to his children.

» Does the Constitution give him
any rights to his children and is
he entitled to a presumption of
parental fitness?

s Did he preserve those rights?

» Does state law grant him stronger
protections?

n [s the court permitted to place the
children in foster care if no
allegations of unfitness are made
against him?

As a practitioner working in the
child welfare system, you’re likely
to face this scenario. The largest
percentage of child victims of abuse
and neglect come from households
headed by single mothers. Conse-
quently, dependency proceedings
frequently focus on reunifying chil-
dren with their mothers.! The child
welfare system frequently responds
to this dynamic by treating fathers
as legal strangers to their children
and minimizing the importance of
their rights. Often, involving fathers
is an afterthought. Evidence reveals

that child welfare caseworkers,
courts, and attorneys typically do an
inadequate job of locating nonresi-
dent fathers at the outset of a case,
involving them once identified, and
ensuring their constitutional and
statutory rights are fully protected.?
But a growing consensus has
emerged that disempowering fathers
in this way harms children, who
generally benefit when both parents
participate in their lives.> Engaging
fathers in their children’s lives is
linked to improved physical and
mental health, self-esteem, respon-
sible sexuality, emotional maturity
and financial security for children.*
In contrast, children in homes with-
out fathers tend to experience high
rates of poverty at an earlier age,
and are more likely to have prob-
lems in school and/or become in-
volved with the criminal justice sys-
tem.> Additionally, involving fathers
in the child protection process in-
creases potential placement options
for children in foster care as the fa-
ther may successfully gain custody
or help identify paternal relatives
who may be willing to care for the

child. Fathers may also help support
their children financially. Efforts are
underway across the country to
transform child welfare systems to
recognize rights of fathers and de-
velop practices and procedures to
help them participate in the child
welfare process.

This article is the first in a series
on best practices to engage nonresi-
dent fathers. It helps practitioners
protect nonresident fathers’ consti-
tutional rights. After briefly review-
ing parents’ constitutional rights, the
article provides a framework to as-
sess whether a nonresident father
has perfected these rights and taken
steps to preserve them. The article
then discusses states’ efforts to adju-
dicate the rights of nonresident fa-
thers and encourages attorneys to
determine if those efforts are consti-
tutional. Zealous advocacy will
help ensure the child protection sys-
tem validates the meaningful
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(Continued from front page)
relationships between nonresident
fathers and their children.

Preserving Constitutional
Rights of Nonresident
Fathers

Your first task as a practitioner
working with nonresident fathers is
to determine whether the father’s
relationship with his child is consti-
tutionally protected because of the
procedural protections that result if
constitutional rights exist. The
Supreme Court has recognized a
birth parent’s right to direct the
upbringing of his or her child as a
fundamental liberty interest pro-
tected by the Fourteenth Amend-
ment of the United States Constitu-
tion.® Described as “one of the
oldest of the fundamental liberty
interests,”” the parental right has
been applied to protect many
parental decisions. For example, it
prevents the state from directing a
child’s religious upbringing,® choos-
ing with whom the child should
associate,” and making medical
decisions for the child.’® These
holdings rest on the premise that the
“natural bonds of affection lead
parents to act in the best interests of
their children.”!!

Parents’ Constitutional Rights in
Child Welfare Proceedings

In child protection cases, this right
has fueled constitutionally-based
procedural protections for parents. If
the state seeks to remove a child
from the home, an emergency
hearing must be held promptly and
the state must prove why removal is
necessary. Before the state assumes
extended custody of the child, a
finding of unfitness is required. The
parent must receive adequate notice
and a meaningful opportunity to be
heard at the hearing where this
finding is made.'? Before the state
terminates parental rights, it must
prove parental unfitness by clear
and convincing evidence' at a

Stanley v. lllinois,
405 U.S. 645 (1972).

n Caban v. Mohammed,
441 U.S. 380 (1979

n Michael H. v. Gerald D.,
491 U.S. 110 (1989).

hearing. Due process may mandate
appointing counsel to represent the
parent at this hearing.'* Thus,
resolving this threshold question—
whether the nonresident father’s
relationship with his child is consti-
tutionally-protected—is crucial in
determining if he is entitled to other
constitutional protections, all of
which trump conflicting federal and
state statutes.

Assessing if Federal
Constitutional Rights Exist
How do you determine whether a
nonresident father is entitled to
constitutional protections?

Parental Involvement
The Supreme Court has answered
this question by looking at the level
of involvement of the nonresident
father in his child’s life. “When a
father demonstrates a full
commitment to the responsibilities
of parenthood by coming forward to
participate in the rearing of his
child, his interest in personal contact
with his child acquires substantial
protection under the Due Process
Clause.”® For example, in Lehr v.
Robertson, the Supreme Court
upheld a New York statute that did
not require a father to be notified of
his child’s impending adoption
because the father did not take
meaningful steps to establish a
parental relationship with his child.'®
The Court reasoned:

(Continued on page 134)
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(Continued from p. 130)
The significance of the biologi-
cal connection is that it offers the
natural father an opportunity that
no other male possesses to
develop a relationship with his
offspring. If he grasps that
opportunity and accepts some
measure of responsibility for the
child’s future, he may enjoy the
blessings of the parent-child
relationship and make uniquely
valuable contributions to the
child’s development. If he fails
to do so, the Federal Constitution
will not automatically compel a
State to listen to his opinion of
where the child’s best interests
lie.””

Similarly, in Quilloin v. Walcott,
the Court held that a birth father,
who had minimal contact with the
child, could not disrupt a child’s
adoption into a family with whom
the child had already been living.'®
In both decisions, the Supreme

Court prevented fathers who had not
made efforts to establish a relation-
ship with their children from using
the Constitution to disrupt the child’s
permanent placement.

But when the father has such a
relationship, the Court has prevented
states from infringing on the father-
child bond without providing ad-
equate process. In Caban v.
Mohammed, the Court struck down a
New York statute that denied a father
the right to object to an adoption to
which the biological mother had al-
ready consented.'” The Court held
that since the father was as involved
in the children’s upbringing as their
mother, they both had to be treated
equally.?’ Although the Supreme
Court has never proscribed the spe-
cific actions a nonresident father
must take to perfect his constitution-
ally-protected interest in his child,
the Court’s rulings clarify that the
rights of fathers who have estab-
lished relationships with their chil-

dren are constitutionally protected
from state interference absent proof
of unfitness.

Paternity Establishment
Additionally, the Supreme Court has
held that due process requires states
to give all fathers the opportunity to
establish parental relationships by
allowing them to claim their interest
in the child soon after the child’s
birth.”! States have created several
ways for fathers to assert parentage.
In some states, fathers have to file
an affidavit of paternity jointly with
the child’s mother or institute a
paternity suit. Others use putative
father registries to let fathers assert
their interests. State practices vary
on this issue; as the father’s attorney,
you will need to know these differ-
ences. Most appellate courts find a
father’s failure to comply with state
procedures constitutes a permanent
waiver of the father’s rights to his
child.?

Exceptions

Extending substantial protections to
a birth father who has a relationship
with his child and allowing all
fathers an opportunity to claim their
parental interest soon after the
child’s birth are well-established
principles. The only exception is
when, under state law, another man,
typically the husband of the child’s
mother, has been designated the
child’s legal father. A number of
states have strong presumptions that
the husband of the child’s mother is
the legal father if the child was born
during the marriage. In these states,
even if another man claims to be the
child’s birth father, he does not have
any standing to assert his rights
since the law recognizes someone
else as the child’s legal father. This
statutory scheme was challenged in
Michael H. v. Gerald D., where the
Supreme Court, in a split decision,
affirmed these statutes.” Be aware
of the intricacies of your state’s
paternity laws to decide how your
clients’ rights may be impacted if
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another man claims to have a
parental relationship with the child.
For example, some jurisdictions,
like Louisiana, have allowed courts
to permit dual paternity in limited
situations.?*

Practice Tips

How do these constitutional prin-
ciples translate into good practice?
Once the nonresident father is
identified, you will need to deter-
mine his prior involvement in the
child’s life.

s Did he pay child support? When,
and how frequently?

= How often did he visit the child?

= Did he provide the child’s mother
any assistance during her
pregnancy?

s Did he send gifts and/or cards to
the child?

= Did he attend school meetings
or take the child to doctor
appointments?

s Is his name on the birth
certificate?

Answering these questions will
flesh out whether the father devel-
oped the type of relationship with
his child that courts deem constitu-
tionally-protected. If a relationship
exists, the father is guaranteed the
due process protections noted
above, regardless of conflicting state
and federal laws, unless state law
has designated another person as the
child’s legal father. If no other legal
father exists, the father must be
given notice and an opportunity to
be heard and the state cannot inter-
fere with his custodial rights absent
proof of unfitness. His rights to the
child are substantial and state en-
croachment must be justified by
compelling reasons.

If a relationship does not exist,
assess whether the father’s opportu-
nity to establish a parental relation-
ship was blocked in any way.

s Does state law provide adequate
mechanisms for the father to

become involved in the child’s
life?

= Did the child’s mother in some
way prevent the father from
developing a relationship with the
child?

= Did the father make all reason-
able efforts to form a parental
relationship?

» Was the child taken into state care
almost immediately after birth
(e.g., from the hospital)?

If evidence shows the father
never had a meaningful opportunity
to create a parental bond with his
child, you could argue that the Con-
stitution requires that he be given
the opportunity. In Lehr, the Su-
preme Court specifically analyzed
whether state law protected a
father’s right to form such a relation-
ship. Evidence of fraud or conceal-
ment on the part of the mother or
the state agency may help persuade
a judge to give the father an oppor-
tunity to assert his rights. When rep-
resenting nonresident fathers, ensure
that the constitutional protections
given to all parents are afforded to
those fathers whose prior actions

merit such protection.

Determining if State Law
Protects Fathers’ Rights

Assuming the nonresident father has
perfected his constitutional rights to
his child, you must next determine
whether provisions under state law
are constitutional.

» Does state law provide him with
notice and an opportunity to be
heard about his child’s custody?

= Does it give him a presumption of
parental fitness?

If not, the state may have impermis-
sibly encroached upon his rights
based solely on a subjective deter-
mination of what is best for his
child.

Thoroughly understanding the
interplay between constitutional
rights and state statutory provisions
is crucial in vindicating the rights of
nonresident fathers. Generally, most
states provide nonresident fathers
basic procedural rights to:

= notice of proceedings and oppor-
tunity to participate
= visitation with children

Vol. 27 No. 9
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= court-appointed counsel if
indigent

But states vary considerably on
two key issues: 1) whether the child
must be placed with the nonresident
father absent proof of unfitness, and
2) whether the court can order a fit
nonresident father to comply with
services it deems are in the child’s
best interests. Differing state ap-
proaches to these issues are de-
scribed below.

No Parental Presumption

A number of states, such as Michi-
gan and Ohio, have policies permit-
ting courts to deprive nonresident
fathers of custodial rights to their
children immediately upon an
adjudication or plea finding that the
mother abused or neglected them.?
In these jurisdictions, immediately
upon a finding against one parent,
the trial court obtains custody of the
child and can issue any order it

deems is in the child’s best interest.
Even absent a finding of unfitness
against the nonresident father, the
court can place the child in foster
care, compel the nonresident father
to comply with services, and order
that the father’s rights be terminated
based on failure to comply with
those services. These systems treat
nonresident fathers as legal strang-
ers to the child, and the burden is
on them to prove to the court it is in
the child’s best interest to be placed
with them.

Deprivation of Legal Custody
Other jurisdictions have adopted a
more nuanced approach while
continuing to deprive nonresident
fathers of full custodial rights.”* In
these courts, judges recognize the
constitutionally-based parental
presumption but only apply the
presumption to the physical custody
of the child. Absent a finding of
unfitness, nonresident fathers are
granted physical custody of their
children, but the court still retains
legal custody. That is, the court
makes decisions about the child and

can order the nonresident father to
comply with services. While
safeguarding the physical custody
rights of nonoffending parents, these
systems restrict their legal custody.

No Jurisdiction

Finally, two states, Maryland and
Pennsylvania, have adopted a
completely different approach.?” In
those states, if a nonresident father is
willing to immediately assume care
and custody of the child and is not
unfit, the court may not assume
jurisdiction over the child for any
purpose, even to offer services to the
offending parent or the child. The
juvenile court must dismiss the case
and the only limited action it may
take is to grant custody to the
nonresident father before dismissal.
Once the custody transfer is made,
all court involvement or oversight
will end.

As the brief discussion above
shows, states differ significantly on
whether the nonresident father has a
presumptive right to custody of his
child and whether he can be forced
to comply with services.?® If a state’s
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practices conflict with the proce-
dural protections guaranteed by the
Constitution, it is essential to file all
necessary pleadings to safeguard
such rights. These may

include:

= making a request at the detention
or shelter care hearing for imme-
diate placement of the child with
the father.

» filing a motion challenging the
imposition of services on your
client absent a finding of
unfitness.

= arguing that if a fit nonresident
father requests custody, then the
court cannot interfere with his
custodial rights in any way.

Appeals of trial court decisions
should be taken immediately, as op-
posed to waiting until after the
father’s rights are terminated be-
cause, at that point, many of the
challenges may be moot or be
deemed waived by the court. Of
course, the specific arguments that
you should make in a given case
will depend on the wishes and inter-
ests of the client. Always remember
to evaluate whether the decisions
made by the court and the child
welfare agency protect fathers’ con-
stitutional rights.

Conclusion

Traditionally, the basic constitu-
tional rights of nonresident fathers
in child welfare cases have been
given short shrift. As an advocate
for nonresident fathers, you can
change this dynamic by challenging
practices that violate the basic
procedural protections that the
Constitution provides many fathers.
By doing so, the child protection
system will begin opening its doors
more widely to invite fathers to
actively plan for their children’s
well-being.

Vivek S. Sankaran, JD, is a clinical
assistant professor of law in the
Child Advocacy Law Clinic of the

University of Michigan Law School.

He currently serves on the advisory
board of the ABA Center on Chil-
dren and the Law’s Parent Represen-
tation Project. Professor Sankaran
can be reached at vss@umich.edu.
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