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Several reasons can be proffered in support of an exemption of certain
personal uses of copyrighted works from the realm of activities that
copyright law regulates.

For one thing, copyright’s main job is to provide authors with a means of
controlling commercial exploitations of their works, as these are the acts by
which copyright owners typically recoup their investments in producing their
creative works. Personal uses, by definition, do not involve such
exploitations.

Second, members of the public often express themselves through
personal uses of copyrighted works—some of which may be transformative
in nature and some non-transformative—and copyright law should respect
user self-expression as well as the interests of authors in protecting their
works.

Third, many, though certainly not all, personal uses happen in the privacy
of a home, automobile, or other spaces as to which people have reasonable
expectations of privacy. Respect for privacy interests support exempting
personal uses from the scope of copyright.

Fourth, even leaving aside privacy concerns, it is generally infeasible to
regulate personal uses of copyrighted works because it would be difficult and
costly to enforce copyrights in spaces where personal uses take place.

Fifth, ordinary people do not think copyright applies to many common
personal uses of copyrighted works and would not find acceptable a
copyright law that regulated all uses they might make of copyrighted works.
It would thus undermine the public’s perception of copyright’s legitimacy for
it to extend to forbidding personal uses of protected works. If we want
members of the public to respect copyright law and to abide by it, we should
craft it to be a law that they will respect.

However, some copyright owners regard personal uses as implicating the
same core reproduction right as commercial uses do. Insofar as there is a
commercial demand for personal use copies, copyright owners may want
compensation. For example, consumers typically pay one price for one copy
of proprietary computer software and expect to pay more for extra copies for
different machines, and certainly expect to pay additional sums for copies to
be shared with friends. As copyright owners pursue new business models in a
changed technological and economic environment, these new models may be
focused on serving the personal use copy market. Motion picture studios, for
instance, have begun to offer multiple home video release offerings, with
additional copies of movies formatted for computers and portable devices
among the enhanced features on premium discs. Rights holders perceive
these and other offerings as fairly within the exclusive rights of copyright and
directed toward markets that are reasonable and likely to be developed. They
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also argue that adoption of a personal use exemption might well lead to
higher prices for copyrighted goods to compensate rights holders for the
extra copies purchasers may make, regardless of whether these purchasers
actually make or value extra copies.

While there was no consensus within the group on how personal uses
should be treated, we discussed at least four ways in which personal uses
could be exempted from copyright: through a general personal use exception,
a set of specific personal use exceptions, the fair use doctrine, and a careful
crafting of exclusive rights.

Some nations (Japan and Switzerland, for instance) have personal use
exemptions in their copyright laws. Article 30 of the current Japanese
Copyright Act provides, “[i]t shall be permissible for a user to reproduce by
himself a [copyrighted] work . .. for the purpose of his personal use, family
use or other similar uses within a limited circle . ...”” Some personal use
exceptions in national laws require reasonable compensation in the form of
levies on recording devices and/or blank media.

Other nations exempt certain specific personal uses but do not have a
general personal use exception. U.S. copyright law, for example, exempts
backup copying of computer programs and non-commercial consumer uses
of analog and certain digital copies of recorded music under the Audio
Home Recording Act (AHRA).* The fair dealing provisions of UK. and
Canadian copyright laws encompass some of what would fall within the
penumbra of a general personal use exception. Some nations allow certain
kinds of personal use copying but require payments of levies to recompense
rights holders for this copying. The AHRA does this as well.

Although the United States does not have a general personal use
exception, there is a reasonable consensus, at least among U.S. academics,
that many personal uses would, if litigated to final judgment, be held fair and
non-infringing uses of copyrighted works. Although there is very little
copyright case law on personal use copying, the Supreme Court in Sory Corp.
of America v. Universal City Studios, Inc., ruled that making copies of movies
shown on broadcast television for time-shifting purposes was a fair use,
largely because of the private, non-commercial nature of the copying.”
Backing up the contents of one’s hard drive would likely be fair use as well,
even though there is no statutory exemption for doing so except as to
computer programs. Some scholars have argued that other personal uses are

23. Copyright Act of Japan, Law No. 48 of 1970, art. 30.

24. Audio Home Recording Act, Pub. L. No. 102-563, 106 Stat. 4237 (1992) (codified
at 17 U.S.C. §§ 1001-1010).

25. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).
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fair, although the precise scope of fair personal uses is contested. Of course,
the fact that a use is personal does not, by itself, render the use fair; other
factors must be considered as well.

Exclusive rights can also be crafted to leave personal uses unregulated.
One could, for instance, limit exclusive rights so that they extended only to
uses that are commercially harmful, as suggested above. Or authors could be
granted a core exclusive right to disseminate their works to the public, which
would leave personal uses outside copyright’s scope.” U.S. copyright law
already limits exclusive rights of performance, display, and distribution to
those that are “public,” seemingly immunizing, albeit implicitly, many
personal use performances. A reproduction or derivative work/adaptation
right might be designed to exclude personal uses by requiring a showing of
intent to distribute the copies into the right (e.g., “reproduce a work in copies
with the intent to distribute the copies”). It would be important to make

more explicit the underlying policy reasons for leaving such personal uses
unregulated.

There are several disadvantages to addressing the personal use issue
through the fair use doctrine: First, it may be unpredictable, cumbersome,
and expensive to adjudicate. Second, courts often give considerable weight
these days to the “transformative” character of a defendant’s use, leaving
iterative personal use copying vulnerable to challenge. Third, fair use is
arguably already doing too much work in U.S. copyright law, and exempting
personal uses would relieve this law of one significant burden. Fourth, many
forms of personal use do not cause copyright owners more than de minimis
harm, and hence they will so often be fair uses that an exemption seems
appropriate on that ground. Finally, an express personal use exception in
copyright would demonstrate that the law conforms to reasonable public
expectations and appropriately balances public and private interests.

Retention of fair use as a way of shielding personal uses would, however,
be better than trying to name and write a specific rule as to every possible
personal use that should be exempted, a task that seems impossible to
petform well, especially given the fact that technology is constantly changing
the realm of possible uses.

Recommendation #19: Copyright exceptions for libraries, archives,
and museums should be updated to better enable preservation and
other legitimate uses in light of ongoing technological change.

26. See, eg., Paul Geller, Beyond the Copyright Crisis: Principles for Change, 55 ]J. COP. SOC’Y
168 (2008).
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Libraries, archives, and museums are cultural institutions created to serve
the public good by making books, journals, ephemera, artifacts, and other
materials available in order to increase knowledge, taste, and culture and to
enhance the ability of citizens to interact with the world around them. The
public has a strong interest in the preservation of the cultural record.
Libraries, archives, and museums have the institutional mission to perform
this critical function. The public shares a similarly strong interest in access to
works, information, and artifacts preserved by these institutions. Libraries,
archives, and museums are generally willing to undertake this task only if they
can make these preserved copies available to the public.

Copyright law should encourage libraries, archives, and museums to
fulfill their missions, while also taking into account the effect of such policies
on the market for copyrighted works. Providing access to copyrighted works,
reproducing portions of works upon the request of a user so the user can
make a non-infringing use of the material, and encouraging research and
scholarship are critical not only to these institutions, but also to society.
Moreover, these activities further the ultimate constitutional purpose to
promote the progress of science.

Although the exact contours of library, archive, and museum exceptions
need to be carefully defined, these institutions undertake many activities that
copyright law should enable to some extent and with appropriate safeguards
to protect the rights of copyright holders. These include the following:

(1)  reproducing copies of lawfully acquired copyrighted materials
for the purposes of preservation and security;

2) curating and preserving collections of publicly available
online content based on the needs and interests of local
communities, and making them available to users;

(3)  replacing copies of lawfully acquired copyrighted works that
have been lost or stolen or that are damaged or detetiorating;

4 converting the format of works when the equipment for
perceiving the work is obsolete and the copyright holder has
not distributed the work in the newer format;

(5)  making both preserved and replaced copies available to users
under the same conditions as the original copies when
original copies and replacement copies are not reasonably
available; and

(6)  reproducing single copies of small portions of all types of
works, regardless of format, for purposes such as scholarship,
research, or private study, upon the request of a user.
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In addition, libraries, archives, and museums should be able to outsource
these privileged acts as long as adequate safeguards are in place to protect
copyright owners.

Recommendation #20: Limitations and exceptions to copyright
law ought to be based on principles, rather than being largely the
product of successful lobbying.

An examination of the numerous exceptions and limitations to U.S.
copyright law reveals an odd assortment of rules whose undetlying normative
justifications are not always easy to discern. Some exceptions and limitations
do, we believe, have a principled basis, including the fair use and library
provisions mentioned above, as well as the first sale limitation on copyright
owner control of distributions of copies and exceptions allowing those
engaged in non-profit educational institutions to perform copyrighted works
in the course of instruction. Yet, it is puzzling that horticultural fairs have an
exemption when other types of fairs do not. Several exceptions resolve inter-
industry disputes (such as the exception for secondary transmission of
broadcast signals by cable television systems) or establish compulsory
licensing rules for situations when Congress has been convinced that market
forces will not yield appropriate results.

While it is beyond the scope of the CPP inquiry to do a thorough review
of exceptions and limitations of copyright and articulate the principled basis
on which these provisions can be justified, we do think that future copyright
reform efforts should undertake to articulate such principles.

1. ORPHAN WORKS LEGISLATION

Recommendation #21: Congress should limit remedies as to those
who reuse in-copyright works whose rights holders cannot be found
after a reasonably diligent search.

Copyright terms today are, in comparison with historical practices,
exceptionally long—ninety-five years from first publication for corporate-
authored works and life of the author plus seventy years for individually-
authored works—owing to numerous copyright term extensions by
Congress. Only rarely are works from the 1920s through 1960s still
commercially available. Yet, copyrights may still be in force long after the
commercial life of a work has ended. Many of these wotks do have
considerable value, however, for historical and other research purposes, but
reuses for these purposes are limited because of copyright constraints.
Especially problematic are the inhibitions on reuses of these works when the
rights holder cannot be located after a reasonably diligent search.

The U.S. Copyright Office has recognized this “orphan works” problem
and has recommended legislation to enable those who make reasonable
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efforts to locate rights holders to use them, both to make orphan works
available in their original form (e.g, on a website containing historical
documents) and to make derivative uses of them (e.g., a movie based on a
short story from the 1930s).” This legislation would substantially limit
remedies against good faith reusers if the owner of a particular work later
comes forward. Works that are true orphans would be freely reusable by all.

The CPP supports legislation to allow reuses to be made of orphan
works in line with the Office’s recommendations. Until this legislation
passes, we hope that courts will consider efforts to locate the appropriate
rights holder and the out-of-commercial-circulation nature of works as part
of their fair use analysis in cases involving the reuse of older works.

The orphan works problem should be significantly ameliorated if the
copyright registration regime is substantially reinvigorated, as discussed
above. A presumption might well be established that if a work has not been
registered within a certain period of years (e.g., fourteen years after creation),
it could be presumed an orphan and available for reuses. A later registration
by the appropriate rights holder might preclude some future non-
transformative uses, but this should not prevent a good faith reuser from -
enjoying the fruits of his or her own creation based upon use of an
underlying work that he or she reasonably believed to be an orphan.

J. REFINING COPYRIGHT’S PREEMPTION DOCTRINE

Recommendation #22: Courts should be more careful in assessing
federal preemption of contractual provisions and state statutory rights
insofar as they alter the balance of user and copyright owner rights and
insofar as their enforcement would frustrate the purposes of copyright
law.

The U.S. Constitution provides that federal law is “supreme” over other
laws. This has been interpreted to mean that when state law conflicts with
federal law, either expressly or implicitly, or when state law attempts to
regulate in a field in which the Constitution or Congress provides that federal
law is exclusive, state law will be preempted. The Constitution gives
Congress the power to grant exclusive rights to authors in their writings in
order to “promote the progress of science.” The founders’ main purpose in
giving Congress this power was to ensure that copyright law would be
uniform throughout the nation. Copyright is thus a legal domain in which
federal law is exclusive. States cannot, in other words, pass copyright laws of

27. See U.S. COPYRIGHT OFFICE, REPORT ON ORPHAN WORKS 92-127 (2006), available
at http:/ /www.copyright.gov/orphan/orphan-report.pdf.
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their own. If they did, those state laws would be pteempted by federal
copytight law. The same preemption principle also applies insofar as state
courts apply their laws in a manner that extends copyright-like protections to
in-copyright works or to works or aspects of works that federal copyright law
regards as unprotectable by copyright law, such as unoriginal compilations of
data or news of the day. The federal preemption principle also applies when
an interpretation of state law would frustrate the purposes of federal
copyright law.

The CPP group discussed the inclination of some federal judges to brush
aside arguments that enforcement of certain contract provisions should be
preempted because they would frustrate copyright purposes. Some members
think that judges too often act as though contract provisions cannot be
preempted because the parties agreed to them and that a2 more serious
analysis should be conducted. Other members think that the perceived
problems with this judicial approach are more theoretical than real and that
the proposed refinement risk undermining laudable uses of contract that
make the copyright system work in practice.

Despite this lack of consensus, we have included the proposed
preemption refinement here to advance the dialogue and study of this issue.
Some factors that courts might usefully consider in determining whether
preemption applies include the following:

(1) the extent to which the contractual provision at issue alters the
scope of protection copyright would otherwise provide;

(2)  whether the contractual provision accompanies a work that is
published or otherwise publicly distributed,;

(3)  whether the contractual provision is individually negotiated or
part of a uniform, mass market license;

©)) whether the idea or information that is the subject of contractual
protection is otherwise readily available from other sources
without similar contractual restrictions;

(5)  whether enforcing the contract would establish legal control over
ideas or information that copyright leaves unprotected in ways
that would unreasonably inhibit future authorship or create
undue monopolization;

(6)  whether the contract would stifle the dissemination of new
creative works, such as works that criticize or comment on
existing works;

(7)  the copyright owner’s purpose in including the challenged
provision in the contract;
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8) whether failure to enforce the contractual provision would
frustrate efficient, practical enforcement of the copyright owner’s
rights; and

9 whether the contract would restrict access to works that are no
longer protected by copyright.

These factors ate not intended as a multi-part balancing test or for
statutory codification, but rather as suggestions for some considerations
relevant to resolving, through case-by-case development, the ultimate
question of whether enforcing a given contract right in a given set of
circumstances will frustrate copyright’s purposes.

In the absence of meaningful judicial scrutiny, the balance of interests
that copyright seeks to achieve may be vulnerable to disruption by license or
other contractual conditions that inhibit activities that copyright law seeks to
promote. Courts should, of course, not adopt categorical rules, such as one
that would render unenforceable any term of a mass market license
prohibiting use of a copyrighted work that otherwise would be a fair use.
Instead, contractual provisions that forbid undertaking activities that
copyright law would otherwise permit or that require action, such as giving
attribution, that copyright law otherwise does not expressly require should be
subject to implied preemption analysis in appropriate cases. That analysis
could usefully focus on the factors suggested above. This principle respects
the general freedom of contract and the role of state contract law in
furthering copyright’s purposes by supplying means for enforceable transfers
or licenses of federal rights while also addressing the danger that contract
law’s flexibility can be abused to undermine copyright’s purpose in particular
instances.

We also recognize that some contracts that alter copyright’s scope do not
frustrate its purposes. Consider, for example, a contractual provision that
prohibits the reverse engineering of software or the extraction and reuse of
facts or ideas from a database or other works. Despite altering the scope of
protection copyright provides, such contractual clauses do not in every case
frustrate the purposes of copyright and may in fact promote them. For
example, a software company may include a no-reverse-engineering clause in
the contract that accompanies custom designed software which is distributed
to only a single customer for purposes of evaluation. Or an author may
include a “no copying of facts or ideas” clause in a contract that accompanies
a script proposal. In each case, the clause at issue may prove material in
ensuring that both the initial disclosure and the eventual public dissemination
of the work occur. Rather than frustrating the purposes of copyright, using
such complementary contract protections may further copyright’s goals of
encouraging authorship and the dissemination of original works.
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Yet, inclusion of those clauses in contracts in different circumstances
may pose a2 more direct threat to copyright’s fundamental balance. Under
copyright law, the copyright owner has the exclusive right to those aspects of
her work that are both original and expressive. She does not, however, own
every aspect of her work. Under copyright law, she does not have the
exclusive right to the facts and ideas in her work, even where they are
original. As a matter of policy, copyright leaves these aspects of a work
unprotected and available for others to use both to avoid undue
monopolization and to leave room for future authorship.

Allowing state contract law to restrict reuse of facts and ideas through
contracts that bind everyone with access to the work may disrupt the balance
copyright strikes between what an author owns and what she does not. Later
authors could not as readily write their own works, or publish competing
wortks, if they faced a plausible threat of breach of contract suit under state
law whenever their works happened to include ot explore some of the same
facts or ideas found in an earlier work. In such a case, enforcing under state
law a contractual prohibition on copying or reverse engineering would
frustrate copyright’s purpose of leaving room for future programmer
authorship and competition.

Enforcement of state law contract rights might frustrate copyright’s
putposes in other circumstances as well. For example, a defining and
constitutionally required feature of copyright is that it has a limited term.
Attempts to extend copytight’s term through the use of contractual
restrictions on use and copying would fundamentally alter the balance that
copyright strikes. Additionally, copyright, through the fair use doctrine, seeks
to promote new works that comment, critique, or parody existing works.
Attempts to limit criticism, comment, or parody through contractual
provisions may impede the creation of such works and frustrate copyright’s

purposes.
K REFINING THE SPECIALLY COMMISSIONED WORK FOR HIRE RULES

Recommendation #23: Contributions to computer programs
should be considered as a new category of specially commissioned
work eligible for treatment as works made for hire.

U.S. copyright law has special rules for vesting copyrights when works
have been made “for hire.” When a work has been created by an employee
within the scope of his or her employment, U.S. law treats the employer as
“the authot” of the work, and the copyright automatically vests in the
employer. We do not suggest any change to current law with respect to this
kind of work for hire.
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A second type of work for hire arises when someone who is not in an
employment relationship with the putative author commissions the latter to
create a work or contribute to a work, as long as the commissioned party
agrees in a signed writing that the commissioned work should be treated as a
work for hire in which the commissioning party will own the copyright.

Cutrent law provides that only nine types of works, such as contributions
to motion pictures, to encyclopedias, and to atlases, ate eligible for treatment
as specially commissioned works for hire. It is somewhat difficult to discern a
principled basis for the nine categories established in the law. But the
qualifying works seem generally to have in common that they involve
collaborations among more than a small number of individual contributors
for the purpose of preparing one work that would most efficiently be made
available by one copyright owner who holds all of the rights. The one rights
holder is best situated to coordinate the contributions, supetvise creation of
the final product, and make the whole work commercially available to its
intended audience.

One advantage of treating specially commissioned works with multiple
contributors as works for hire is that the works’ copyright term will be more
certain than if each contributor was considered a joint author (the last
surviving contributors might die decades after others, contributing to
uncertainty about duration). Such works can also still be exploited without
risk that one contributor would terminate the transfer after thirty-five years
and make the work as a whole unavailable to future users.

By limiting the classes of works for which the specially commissioned
work for hire rule is available, Congress clearly intended—and we agree this
is apptropriate—that works prepared by independent contractors should not
be treated as works for hire. Independent contractors may well assign their
rights to a commissioning party, but they are entitled to terminate this
transfer during the window of time that U.S. copyright law permits
terminations.

Our discussion of the specially commissioned work for hire category led
us to articulate the above rationales for this rule. We also considered whether
any new categories of specially commissioned works should be added to this
rule. There was interest among CPP members in the possibility of adding
computer programs as a tenth category of specially commissioned works for
hire, as the rationale above would seem to support this in situations in which
independent programmers were contributing parts to a large program.

That software was not initially included in the list of eligible specially
commissioned works has historically not been a serious problem since
software often has an economically useful life of something less than thirty-
five years. Notwithstanding that fact, many firms now instruct that the
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development of certain software must be done by employees to avoid the
termination of transfer problem, which creates its own problems. As the
software industty continues to mature, however, it is becoming more
common for software to include bits and pieces of code that are more than
thirty-five years old (for example, in mainframe operating systems). The fact
that efficient creation of software has pushed vendors to create increasingly
modularized systems that reuse components will only increase the presence
of older software in the newest products. Moreover, economic exigencies
have encouraged manufacturers to increasingly hire third parties for
important pieces of software. The economic ramifications of allowing
programmers to terminate their copyright interest in a valuable piece of
software could be significant, leading to increased costs or, worse yet,
interruption of its continued use.

There may well be other categories of works that should also be
considered for inclusion in the work for hire exception, and we discussed
whether a procedure should exist for adding new categories to this rule. We
considered, for instance, whether the U.S. Copyright Office should be given
rule-making authority to add computer software contributions or other types
of works to the specially commissioned work for hire rule. We did not reach
consensus on this approach.

An alternative approach to the list of specific types of works eligible for
the specially commissioned work for hire rule would be to allow all works to
be eligible for this treatment as long as there was a contract reflecting an
agreement on the work-for-hire issue between the commissioning and
commissioned parties, and so Jong as that contract was not unconscionable
and enforcement of its terms would not offend public policy. The proposed
limit on enforceability would recognize that the author/creator and the
commissioning party may be in unequal bargaining positions and the
commissioning party may try to dictate terms that exploit that difference in
an unfair manner. However, there was little support within the CPP group
for this approach, as unconscionability is very difficult to prove. This policy
is also inconsistent with congressional choice in 1976 of allowing
independent contractors to recapture transfers of copyrights through
termination after a period of years.

L. REFORMING TERMINATION OF TRANSFER RULES
Recommendation #24: Termination of transfer rules should be

revised to make them less formalistic.

Since at least 1831, Congress has provided some mechanism by which an
author or his heirs could reclaim ownership of a copyright at some point
even though it had been transferred to another person. Initially, this was
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achieved by providing authors with an opportunity to claim a second term of
copyright protection, even if they had assigned rights under the first term to
another person. Current law achieves a similar goal through rules allowing
authors to terminate assignments or licenses to others after thirty-five years.

Copyright’s reversion mechanism has some important advantages.
Copyrighted works may be long-lived. New and often unforeseeable ways to
use those works are likely to arise over the life of the copyright. It is often
difficult for authors to bargain effectively about unforeseen future
exploitations. As a result, authors may systematically be unlikely to share (or
to share faitly) in the benefits that new technological means of exploitation
create. When new media arise, reversion may allow authors to exploit their
works in those new media when their grantees, particularly if they are old-
media incumbents, may not be willing or well positioned to do so. Reversion
may allow for clarification and consolidation of rights in new media. If
contracts are unclear as to who has rights in the new media (as is often the
case), then reversion of rights to the author would usually clarify that the
author (or her successors) has those rights and can upon reversion clearly
grant them.

The current mechanism for reversion is a termination of transfer
procedure, which applies to all post-1977 transfers by authors to others. This
mechanism is so cumbersome and complicated that most authors will not
realistically have a meaningful opportunity to terminate these transfers.
Termination can be effected only during a five-year window. Calculating the
dates on which that window opens and closes can be difficult, so authors
may inadvertently miss opportunities to terminate. Indeed, in some cases an
author may only learn of her termination right after the window has closed
and the right has expired. In addition, the requirement that notice of
termination be served not more than ten, and not less than two, years before
the effective date of termination may also cause some authors to lose their
ability to terminate a transfer through mistake or inadvertence.

When an author has died before the termination window arrives, the
current system permits termination by statutorily-specified successors
(generally a surviving spouse, children, or grandchildren). But because the
statute divides the termination interest among the successors it names and
then requires majority action by those interest holders in order to terminate a
transfer, it creates opportunities for deadlock and miscalculation. The statute
repeats those problems when it requires that those holding the divided
interests in the terminated rights again act by a majority to make any further
grant of those rights; in that situation, the danger of deadlock poses the risk
that the reclaimed rights will not be regranted at all, potentially diminishing
the use of the work.
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The termination of transfer provisions of current law were the subject of
considerable discussion at CPP meetings. We were able to reach consensus
that the existing rules are too complicated and formalistic, and that some
reform of them would be beneficial. But when it came to specific proposals
to improve these rules, there was substantial disagreement.

There was some sentiment in favor of elimination of termination rights
altogether, in part because cutrent provisions are too complicated to be
useful to most authors, and in part because termination reflects a paternalistic
effort to protect authors. Others preferred to reform termination in order to
create a simplified copyright reversion mechanism that would be easier for
authors to actually use.

One example of a simpler termination mechanism is to limit the
termination right to the author himself during his lifetime. Under one
implementation of this approach, the author would have an unwaivable,
inalienable right during his lifeime to terminate a copyright grant after some
period of years after that grant. But only the author would have the power to
terminate a transfer. After the author’s death, the statutory termination right
would be unavailable.

Because this approach would allow only the author to terminate, those
favoring this approach thought that the opportunity to terminate should
become available at a much earlier date than under current law. Fifteen or
twenty years after a grant could well be an appropriate time at which the
termination window would open. Marketing cycles for many different sorts
of works have gotten much shorter in the three decades since Congress
enacted the 1976 Act, and new media offering unforeseen opportunities for
exploiting older works are emerging more frequently.

Even after a termination occurred, the grantee or the grantee’s successor
in interest should be permitted, as under current law, to continue to exploit
any existing adaptation/derivative work according to the terms of the
terminated grant. Perhaps it would even be appropriate to offer more
protection to a grantee’s interest in derivative works by expanding this
privilege so that the grantee would also retain a non-exclusive license to
prepare new derivative works under the terms of the terminated grant.

The reversion approach discussed here would retain many features of the
current termination provisions. For example, termination rights would be
unavailable as to works made for hire. In addition, an author could terminate
both transfers and grants of non-exclusive licenses, and termination would
not be automatic. Any termination would affect only rights arising under U.S.
copyright law and not other rights that the author may have transferred. But
the most cumbersome aspects of the current termination system would be
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altered to make it easier for authors to terminate their transfers if they wish
to do so.

Although we were not able to reach consensus on specific reforms to the
termination of transfer rules, we have taken the trouble to set forth several
ideas on which we deliberated, as they may be informative for future
conversations about terminations of copyright transfer rules.

M. EXTENDING ATTRIBUTION RIGHTS TO MORE THAN VISUAL ARTISTS

Recommendation #25: Serious consideration should be given to
extending to authors of works, other than those made for hire, a right
to be identified as authors of their works.

Being propetly identified as the author of literary and artistic works is an
interest that predates the emergence of the formal regime of copyright, which
has focused mainly on the grant of economic rights to control the making
and dissemination of copies of protected works. Attribution is a norm in
many cultures and legal systems and is reflected in a variety of ways,
including through well-established norms against plagiarism. A modern
manifestation of this interest is the widespread use of Creative Commons
licenses that require reusers of CC-licensed works to acknowledge the
authorship of the reused work.

Attribution interests of authors are recognized in the Berne Convention
for the Protection of Artistic and Literary Works, which the United States
joined in 1989. Article 6&is of that treaty says: “Independently of the authot’s
economic rights, and even after the transfer of the said rights, the author
shall have the right to claim authorship of the work.”? This right is supposed
to last for the author’s lifetime and under Berne, should be maintained “at
least until the expiry of the economic rights, and shall be exercisable by the
petsons or institutions authorized by the legislation of the country where
protection is claimed.” Although attribution interests are sometimes
protected in the United States by contracts, union rules, state laws, fair use
rulings that take into account whether authorship attribution has or has not
been acknowledged, or laws protecting against misrepresentations and
deception, U.S. copyright law has not yet provided general protection to
authors as to their attribution interests.”

The CPP group debated at some length whether U.S. copyright law
should extend the right of attribution to authors more generally. An

28. Berne Convention for the Protection of Literary and Artistic Works art. 6bis, Sept.
9,1886,1 B.D.LE.L. 715.

29. See 17 US.C. § 106A (2006) (granting rights of attribution and integrity only to
authors of works of visual art).
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attribution right would serve two main purposes. One would be to bring U.S.
law into greater compliance with the Berne Convention. A second would be
increased legal recognition of authors’ desires to be given credit for their
creations, particularly in circumstances in which others make legal but
unlicensed uses of their works. Many of us favored such an extension of
rights, but we also recognized that doing so would require resolving a thicket
of practical issues. Hence, our recommendation is for serious consideration
to be given to general recognition of a right of attribution for authors of
copyrighted works, other than those created as works made for hire.

Among the important practical questions are these: First, must the name
of the author appear on each copy of a work? Many countries have adopted
reasonableness limits on the attribution right, which would allow
consideration of factors such as the context in which a work appears,
business practices and exigencies affecting attribution, and whether the work
was so well-known as to be, in essence, self-attributing. A reasonableness
limit would ensure that an attribution right would not be too zealously or
mechanistically applied.

Second, should the law protect against misattribution (i.e., allowing an
author to insist that a work not be attributed to her)? The misattribution
interest might be protectable under principles of tort law. It is worth noting,
however, that the Supreme Coutt has ruled that a reuser of a public domain
wortk did not violate a false designation of origin law when it made and sold
copies of that work without attributing authorship to the owner of the now-
expired copyright.”

Third, should the attribution right be waivable by contract? Granting an
attribution right to authors may not effectively protect that interest if authors
will routinely be subject to demands for waiver by those in negotiating
positions far stronger than most creators, thereby undermining and possibly
eviscerating the right. Counterbalancing that concern, however, is the strong
U.S. policy in favor of freedom of contract. Research should be conducted to
determine if there are some legitimate interests of commercial exploiters of
protected works in allowing the work to be made available without
attribution.

Fourth, should the right of attribution be available to all categories of
works, or should there be some exclusions (e.g., for computer software)?

Fifth, what remedies should be available for violation of the attribution
rights? It may be difficult to assess damages caused by failure to attribute

30. Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23 (2003).
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authorship. Carefully tailored injunctions may be an important remedy to
address non-attribution and misattribution problems.

Sixth, should an attribution right be limited to the life of the author, as it
is under the Visual Artists Rights Act, or extended to the full copyright term,
in keeping with other exclusive rights and the Berne Convention?

IV. CONCLUSION

In numerous respects, copyright law today serves well the interests of
authors, those to whom authors assign or license their rights, and the public,
but in some important respects, this law is askew. The last few decades have
witnessed dramatic changes in the copyright landscape, especially with the
advent of global digital networks and technological tools that are widely used
to access and interact with copyrighted content, so it is not surprising that
courts and Congtess have found it difficult to adapt the law in a coherent and
principled way. This project addresses those changes and difficulties and the
ways in which current copyright law does not serve well_the interests of those
it affects. By articulating principles of a good copyright law and examining
existing U.S. copyright law in light of those principles, members of the CPP
have sought to achieve two main goals. The first is to explain the normative
grounding of particular copyright rules that do comport with these principles.
The second is to offer recommendations for change so that copyright law
can better be adapted to meet the challenges of the day in a way that is
principled and balanced, and that would command respect from the public as
well as from copyright owners.



