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NOTE AND COMMENT
DEEDS DELIVERED CONDITIONALLY TO THE GRANT-.--Generally courts have
shown a commendable disposition to get away from the formalism, which in
the past played such a large part in determination of questions of delivery.
While the actual tradition of the instrument to the grantee or to someone
on his behalf, on the one hand, or its retention in the hands of the maker,
on the other, is still very important evidentially, such facts are not by any
means controlling. Thus it is entirely possible for a deed to be delivered
though it never has been out of the grantor's hands; likewise a deed may
be undelivered though in the hands of the grantee by the voluntary act of
the grantor. See the discussion by Professor Tiffany ir I7 MCHc. L. Rv. 1o4,
et seq., citing many cases. This result has come from the growing appreciation by the courts that delivery after all is simply the manifestation of the
grantor's intent that, as to him, the instrument is a completed legal act.
This intent is normally shown by a handing over of the deed to the grantee
or to someone- for him, but there are other ways of showing such intent.
A deed in the hands of the grantor prima fade has been delivered; if in the
hands of the grantor, prima facie, it has not been delivered.
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happening of an event. In Wilson v. Powers, T31 Mass. 539,
an action on a
promissory note it was held permissible to show that thein note
had been
handed to the payee to take effect only on the performance of a
condition.
Devens, J., said: "The manual delivery of an instrument may always
be
proved to have been on a condition which has not been fulfilled in
order to
avoid its effect." In truth it seems that with reference to instruments
other
than deeds of conveyance such facts may be proved. See Pyrn v. Campbell,
6 E. & B. 370; 4 WIGMORE ON EVIDENCS, § 241o.

There seems to be here a

striking instance of a survival of a formalistic* doctrine (explained
by the
relation between delivery of deeds of conveyance and primitive modes
of
conveyance) regarding which English courts have shown a more enlightened
view than have courts on this side. Indeed this is characteristic
of the
attitudes of the courts in the two countries regarding the law of Real
Property, generally.
Reference should be made to Lee v. Richmond, 9o Iowa 696, where
the
rule of Whyddon's Case was not applied.
R. W. A.
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