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tance were to be drawn from its antiquity, because Mill believed the 
feudal family to be fundamentally different from our own. 68 In feudal 
times, the King dispensed land not to any particular individual, but to 
a family. The extended family, as a unit, worked on and defended that 
land. Each family member was in some sense responsible for the pro­
ductivity of the land. Thus, each had a certain entitlement to the land, 
regardless of who "owned" it. 69 In addition, each depended on the 
land for his or her existence. That many came to view inheritance as 
an inherent characteristic of property is, therefore, hardly surprising. 

We, however, no longer live in a feudal society: 
[T]he feudal family . . . has long perished, and the unit of society is 

not now the family or clan ... but the individual; or at most a pair of 
individuals, with their unemancipated children. Property is now inherent 
in individuals, not in families: the children when grown up do not follow 
the occupations or fortunes of the parent: if they participate in the par­
ent's pecuniary means it is at his or her pleasure, and not by a voice in 
the ownership and government of the whole .... 10 

In short, in a feudal society, it made sense to think of inheritance as a 
necessary component of property. But it does not make sense in an 
industrial society composed of individuals. Instead, according to Mill, 
inheritance amounts only to the passage of "unearned advantage" to 
those who "have in no way deserved" it.11 

Each of Mill's observations about the increasing role of the indi­
vidual and the decreasing role of the family remains true today. But 
there is another, even more significant, difference between life in feudal 
England and life in the United States today. We pride ourselves in 
never having had England's aristocracy. The Declaration of Indepen­
dence proudly proclaims, "All men are created equal." Inheritance be­
lies that proposition. We preach equality of opportunity and in the 

68. Id. bk. 2, ch. 2, § 3, at 221-23. See generally Friedman, The Law of the Living, The Law 
of the Dead: Property, Succession, and Society, 1966 Wis. L. REV. 340. 

69. Locke, too, toyed with the idea that a decedent's heirs owned an interest in his or her 
property prior to death. J. LocKE, supra note 34, bk. l, § 88, at 207. 

70. J. MILL, supra note 67, bk. 2, ch. 2, § 3, at 222. 
71. Id. bk. 2, ch. 2, § 1, at 219. Following Bentham, see infra note 123, Mill proposed elimi­

nation of intestate succession by collaterals. J. MILL, supra note 67, bk. 2, ch. 2, § 3, at 223. In 
addition, Mill advocated limitations on the amount a decedent could bequeath to any one indi­
vidual. Id. bk. 2, ch. 2, § 4, at 226-29. Mill did believe that children ought to be allowed to inherit 
property from their parents. But he openly scoffed at the idea that they ought to inherit all of it: 

The duties of parents to their children are those which are indissolubly attached to the 
fact of causing the existence of a human being. The parent owes to society to endeavour to 
make the child a good and valuable member of it, and owes to the children to provide, so far 
as depends on him, such education, and such appliances and means, as will enable them to 
start with a fair chance of achieving by their own exertions a successful life. To this every 
child has a claim; and I cannot admit that, as a child, he has a claim to more. 

Id. bk. 2, ch. 2, § 3, at 224. Mill, then, assumed that inheritance by children would continue but 
favored restricting it to the extent necessary to equip them to lead their own lives. 
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same breath bless inheritance. Just how is it that the son of a janitor 
has an opportunity to succeed equal to that of the son of a billionaire? 
In a society that prides itself on equality of opportunity, inheritance is 
primarily explainable as a vestige of the aristocratic times and preten­
sions of the country from which we inherited our legal system. 

Even today, however, many still claim that inheritance is a neces­
sary component of property. 72 Given the nearly unlimited control we 
still accord the Dead Hand, such statements are accurate as descrip­
tions of fact. But inheritance is not a necessary theoretical component 
of property. Instead, inheritance is part of what we commonly think of 
as property simply because we have tolerated it for centuries. 73 In fact, 
the essence of our notion of property lies in its usefulness to its current 
owner. Curtailing a parent's ability to leave property to healthy, adult 
children at death would have no effect on this aspect of property. 74 A 
property owner could continue to use property for his or her benefit in 
any way he or she saw fit during life. 

Another of the important characteristics of our notion of property 
is that an owner can give it, during lifetime, to another. Curtailing 
inheritance would not itself disturb this aspect of property, either. 
However, if restrictions on inheritance are to be effective, there must 
also be an ambitious gift tax. 75 Thus, parents could continue to make 
gifts during their lifetimes to their healthy adult children or anyone 
else; it would simply become more expensive to do so. 

Under current law, property owners also have the right to deter­
mine who will own their property after their deaths. Curtailing inheri­
tance obviously would limit this aspect of our notion of property. But 
allowing those who once owned property to do after death what they 
were unwilling to do during lifetime has never made sense. When a 
parent makes a gift to a child, the parent necessarily feels a sentiment 
something like, "Johnny needs x." Or, "I want Suzy to have y." Cur­
tailing inheritance would not alter parents' ability to satisfy either sen­
timent at any time during life, for any reason or for no reason at all. 

72. E.g., R. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT Do. 
MAIN 304 (1985) ("The conception of property includes the exclusive rights of possession, use, 
and disposition. The right of disposition includes dispositions during life, by gift or by sale, and it 
includes dispositions at death •... "). 

73. Cf. Alexander, Takings, Na"atives, and Power, 88 CoLUM. L. R.Ev. 1752, 1760 & n.46 
(1988) (noting that "historical-descriptive" notions of property are sometimes confused with 
"conceptual-normative" notions). 

74. "Not only are inheritance and bequest no necessary part of the institution of private 
property, but the reasons which justify private property have little application to them. Private 
property is a necessary and useful institution because it promotes industry. Can this be said of 
inheritance?" M. WFSr, supra note 32, at 223. 

75. See infra notes 344-93 and accompanying text. 
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What it would disallow is waiting until death to do it. Why? Transfer­
ring property at death requires of a decedent neither sentiment. Trans­
ferring property by intestate succession requires no sentiment 
whatever. And transferring property by will requires only a very dif­
ferent sentiment. What a testator says is, "Johnny needs x but can 
have it only if it is left after my death." Or, "I want Suzy to have y, but 
she cannot have it until I am completely finished using it." Both senti­
ments are distinctly less emphatic and less worthy of enforcement by 
society than those underlying lifetime gifts. They are undeniably sec­
ondary sentiments. The primary (and often exclusive) sentiment with 
respect to death-time transfers is always, "I want x." Or, "I needy." 
Children and everyone else come later (if at all). In many cases, the 
parent may really want the child to take the property, but not now. 
Now, it belongs to the parent. What this proposal eliminates is, there­
fore, garbage-can parental "giving" to healthy, adult children. A par­
ent would not be allowed to use his or her property until it no longer 
had any usefulness (to the parent) and then expect the government to 
collect whatever was left over and deliver it, neatly recycled, to his or 
her healthy, adult children. Instead, when death placed a property 
owner's garbage at the curb, the government would simply pick it up. 

E. Constitutional Concerns 

As early as 1897, counsel involved in litigation before the Supreme 
Court of the United States seriously (but unnecessarily) debated 
whether a state could abolish inheritance.76 Although the Supreme 
Court properly declined to express an opinion on that issue at that 
time, 77 other American courts have been less reticent. For example, in 
1858, the Court of Appeals of Virginia wrote that the legislature 
might, "to-morrow, if it pleases, absolutely repeal the statute of wills 
and that of descents and distributions and declare that upon the death 
of a party, his property shall be applied to the payment of his debts, 
and the residue appropriated to public uses."78 In 1942, the Supreme 
Court of the United States, in a more expansive mood, wrote, "Noth­
ing in the Federal Constitution forbids the legislature of a state to 
limit, condition, or even abolish the power of testamentary disposition 
over property within its jurisdiction."79 Since no state has ever at-

76. Magoun v. Illinois Trust & Sav. Bank, 170 U.S. 283, 288 (1898). 
77. 170 U.S. at 288. 
78. Eyre v. Jacob, 55 Va. (14 Gratt.) 422, 430 (Ct. App. 1858); see also Pullen v. Commis­

sioners, 66 N.C. 361, 364 (1872); Sturgis v. Ewing, 18 Ill. 176, 185 (1856). 
79. Irving Trust Co. v. Day, 314 U.S. 556, 562 (1942); see also Demorest v. City Bank Farm­

ers Trust Co., 321 U.S. 36, 48 (1944). 
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tempted to abolish inheritance, all such statements are, of course, 
merely dicta. These statements are, nonetheless, overwhelmingly in 
favor of such legislative power. 80 

Concluding that a state legislature could abolish inheritance does 
not, however, also justify concluding that Congress could do so. Tradi­
tionally, regulation of inheritance has been the prerogative of the 
states. Nonetheless, to date, almost all congressional efforts to raise 
revenue through the federal estate and gift taxes have been upheld as 
constitutional. Despite constitutional bans on imposition of direct 
taxes without reference to the census, 81 progressive federal estate and 
gift taxes have been sustained uniformly as excise taxes on the transfer 
of wealth. 82 Thus, a congressional attempt to abolish inheritance 
might fall on the wrong side of the line.83 No transfer would remain 
for Congress to tax. Moreover, no inheritance would remain for the 
states to regulate. But Congress' authority to raise revenue from prop­
erty passing at death appears to extend to anything less than complete 
abolition of inheritance. 84 As long as Congress continues to allow 
every decedent the right to transmit a reasonable amount of property, 
almost any reform of the federal transfer taxes would appear to pass 
constitutional muster.ss 

80. See Kornstein, supra note 28, at 742 (inheritance "could constitutionally be abolished"). 
81. U.S. CoNST. art. I, §§ 2, 9. 
82. New York Trust Co. v. Eisner, 256 U.S. 345 (1921) (estate tax); Bromley v. McCaughn, 

280 U.S. 124 (1929) (gift tax); see also Knowlton v. Moore, 178 U.S. 41 (1900) (upholding the 
1898 federal inheritance tax); Scholey v. Rew, 90 U.S. (23 Wall.) 331 (1874) (upholding the Civil 
War federal succession tax). 

83. Cf. Brushaber v. Union Pac. R.R., 240 U.S. l, 24 (1916) (congressional exercise of the 
taxing power not restricted by the fifth amendment unless "so arbitrary as to constrain to the 
conclusion that it was not the exertion of taxation but a confiscation of property"). 

84. In Hodel v. Irving, 481 U.S. 704 (1987), the Supreme Court declared unconstitutional a 
federal law providing for escheat (to the tribe) of decedents' interests in certain highly fraction­
ated Indian lands. Determining the larger meaning of the case is difficult, because there were 
three separate concurrences, joined in by a total of eight Justices. The gist of the Court's opinion 
seems to be that "complete abolition of both the descent and devise of a particular class of 
property may be a taking." 481 U.S. at 717. Thus, ifinheritance were not completely abolished, 
as would be true if all decedents were allowed to pass a fixed amount of property at death, Hodel 
v. Irving would be inapplicable. Indeed, citing Irving Trust Co. v. Day, 314 U.S. 556, 562 (1942), 
the Court's opinion continues: "[W)e reaffirm the continuing vitality of the long line of cases 
recognizing the States', and where appropriate, the United States', broad authority to adjust the 
rules governing the descent and devise of property without implicating the guarantees of the Just 
Compensation Clause." 481 U.S. at 717. Moreover, Hodel v. Irving is clearly inconsistent with 
Andrus v. Allard, 444 U.S. 51, 65-66 (1979), in which the Court wrote: "[D]enial of one tradi­
tional property right does not always amount to a taking. At least where an owner possesses a 
full 'bundle' of property rights, the destruction of one 'strand' of the bundle is not a taking, 
because the aggregate must be viewed in its entirety." Yet three of the concurring Justices specif­
ically disclaimed any intention to limit Andrus v. Allard to its facts. 481 U.S. at 718. 

85. Cf. R. EPSTEIN, supra note 72, at 283-84, 303-05 (suggesting that even a "confiscatory 
tax approaching 100 percent will be attacked in vain" under current caselaw); Kornstein, supra 
note 28, at 742 (concluding that Congress could constitutionally abolish inheritance). 
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II. INHERITANCE AS A MATTER OF POLICY 

A. Society's Stake in Accumulated Wealth 

Individuals never acquire property on their own. Society plays a 
crucial role in every individual's acquisitive activities. Society deter­
mines the rules by which individuals acquire property. Society also 
educates (to one extent or another) every individual. And society en­
acts and enforces laws that protect individuals' enjoyment of what 
they acquire. 

Andrew Carnegie was one of the first and most outspoken advo­
cates of society's interest in accumulated wealth. According to Car­
negie, individualism and competition are responsible for all 
civilization's advances. 86 As the natural consequence of that competi­
tion, some individuals acquire more than others. Those who do owe a 
responsibility to the public, from whom their wealth comes. Thus, 
they hold their wealth in trust for the benefit of the public. 87 High 
death taxes are therefore appropriate. They encourage persons of great 
wealth to devote it to the public interest during life. 88 

One need not wholeheartedly accept Carnegie's optimistic vision of 
capitalism to agree with his conclusion that society has a major stake 
in the wealth it allows individuals to accumulate. 89 Those who succeed 
in accumulating large sums would, no doubt, do quite well for them-

86. 
The price which society pays for the law of competition ... is ••• great; but the advan• 

tages of this law are .•• greater still, for it is to this law that we owe our wonderful material 
development •••. [A]nd while the law may be sometimes hard for the individual, it is best 
for the race, because it insures the survival of the fittest in every department. We accept and 
welcome, therefore, ••• great inequality of environment ... as being not only beneficial, but 
essential for the future progress of the race. 

Carnegie, supra note 14, at 655. 

87. Accordingly, the wealthy should provide their dependents, after death, with only moder· 
ate amounts for legitimate needs. Carnegie, supra note 14, at 661-62; see also Carnegie, The Best 
Fields for Philanthropy, 149 N. AM. REv. 682 (1889). 

88. Carnegie, supra note 14, at 659. 

89. The argument works even better if one believes those who accumulate large sums are 
essentially robber-barons: 

[The estates of millionaires] have been accumulated out of the pockets of the citizens of the 
several States; in some instances, this has extended to the entire country and even to the 
entire world. Where profits are so enormous, they cease to be profits simply, but they are 
nothing other than a tax. The citizenship, that has paid them, is more entitled to the benefits 
from them than the heirs-at-law ••.. 

. . . It is just and fair that those who have accumulated large estates, be compelled to 
distribute them back to the citizenship of the State. An Inheritance Tax should not be im­
posed upon small estates because, by the very nature of things, such are not accumulations 
by profiteering, but by fair profits, honestly earned by unselfish dealings. 

REPORT OF THE STATE TAX CoMMISSJON OF THE STATE OF MISSISSIPPI FOR THE YEAR 1919, 
at 32-33 (1920). 
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selves, even if stranded on a desert isle.90 But they have not been. In­
stead, they have been a part of society, where they have been allowed 
to attend public or privately endowed schools and then employ their 
gifts in dealing with rights, institutions, knowledge, and fashions cre­
ated and maintained by society at large. Put another way, the wealth 
they accumulate is "largely the result of the recipient being favorably 
positioned vis-a-vis the structure of civilization."91 Such wealth is, 
therefore, "in large part produced by society itself."92 President Theo­
dore Roosevelt put it this way: "The man of great wealth owes a pecu­
liar obligation to the State, because he derives special advantages from 
the mere existence of government."93 President Franklin D. Roosevelt 
commented: 

Wealth in the modem world does not come merely from individual ef­
fort; it results from a combination of individual effort and of the mani­
fold uses to which the community puts that effort. The individual does 
not create the product of his industry with his own hands; he utilizes the 
many processes and forces of mass production to meet the demands of a 
national and international market. 

Therefore, in spite of the great importance in our national life of the 
efforts and ingenuity of unusual individuals, the people in the mass have 
inevitably helped to make large fortunes possible.94 

The inescapable conclusion is that society has a major stake in all ac­
cumulated wealth. Given that stake, society need not continue to al­
low decedents nearly unlimited control over the disposition of their 
property after death. 

B. Arguments in Favor of Curtailing Inheritance 

1. Leveling the Playing Field 

The inequality of accumulation that occurs as the by-product of 
capitalism is hardly to be despised, as Andrew Carnegie95 and Theo-

90. Brannon, Death Taxes in a Structure of Progressive Taxes, 26 NATL. TAX J. 451, 451 
(1973). 

91. Id. 
92. Id. 
93. T. Roosevelt, Sixth Annual Message (Dec. 3, 1906), in 16 MESSAGES AND PAPERS OF 

THE PRESIDENTS, supra note 1, at 7023, 7042. Roosevelt proposed a "very heavily" graduated 
tax "on the inheritance of those swollen fortunes which it is certainly of no benefit to this country 
to perpetuate." Id. at 7043. 

94. F.D. Roosevelt, Message to Congress (June 19, 1935), in H.R. REP. No. 1681, 74th 
Cong., 1st Sess. (1935), reprinted in 1939-1 C.B. (pt. 2) 642, 642-43. 

95. 
The Socialist or Anarchist who seeks to overturn present conditions is to be regarded as 

attacking the foundation upon which civilization itself rests, for civilization took its start 
from the day that the capable, industrious workman said to his incompetent and lazy fellow, 
"If thou dost not sow, thou shalt not reap," and thus ended primitive Communism by sepa­
rating the drones from the bees ..•• To those who propose to substitute Communism for this 
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dore Roosevelt96 well realized. 97 Thus, absolute equality is a goal for 
which society ought not to strive98 and that, in any event, society 
could never even approximate without eugenics and state socialism. 
Equality of opportunity, however, is at the very core of American val­
ues.99 Philosophers tend to agree that equality of opportunity is a fun­
damental good. I00 It is hardly open to debate that inherited wealth 
contradicts equality of opportunity.IOI According to one authority, 
"inherited wealth account[ s] for half or more of the net worth of every 
wealthy man and for most of the net worth of equally wealthy wo­
men. "I02 How society reallocates accumulated wealth at death is, 
therefore, a critical determinant of the degree of equality of opportu­
nity succeeding generations will enjoy. Io3 Thus, Thomas Jefferson ad-

intense Individualism the answer, therefore, is: The race has tried that. All progress from 
that barbarous day to the present time has resulted from its displacement. 

Carnegie, supra note 14, at 656. 

96. See T. Roosevelt, supra note 1, at 7084-85 ("We have not the slightest sympathy with 
that socialistic idea which would try to put laziness, thriftlessness and inefficiency on a par with 
industry, thrift and efficiency; which would strive to break up ••. private property •••• Such a 
theory, if ever adopted, would mean the ruin of the entire country .••• "). 

97. The reader may be tempted to sneer at reliance on such rough-and-ready turn-of-the­
century defenders of American capitalism as Andrew Carnegie and Teddy Roosevelt. Arthur M. 
Okun's thoughtful lectures, delivered at the John F. Kennedy School of Government of Harvard 
University in April 1974, however, seem to reach the same ultimate conclusion: "[T]he market 
needs a place." A. OKUN, supra note 3, at 119. He, too, is very aware that inequality must occur. 

98. See F. HAYEK, supra note 1, at 85-88; id. at 85 (quoting Holmes: "I have no respect for 
the passion for equality, which seems to me merely idealizing envy."). 

99. See, e.g., A. BERLE, THE AMERICAN EcONOMIC REPUBLIC 52 (1963); A. MELLON, 
TAXATION: THE PEOPLE'S BUSINESS 123 (1924) ("The theory upon which this country was 
founded is equality of opportunity."); A. OKUN, supra note 3, at 75-76; T. SMITH, THE AMERI· 
CAN PHILOSOPHY OF EQUALITY 148-52 (1927). 

100. See, e.g., B. ACKERMAN, SOCIAL JUSI'ICE IN THE LIBERAL STATE 28, 221 (1980); J. 
RAWLS, A THEORY OF JusncE 83-90, 274-80 (1971); J. WILSON, EQUALITY 180-94 (1966). 

One commentator has defined the issues this way: 
What, then, are the ethical criteria which we bring to bear on [the question of inheri· 

tance]? First, that every human being counts or ought to count as a person. Second, that in 
human relations, concern with eliciting the best possibilities in another is essential to the 
best development of oneself. Third, that this is as applicable in the relations of groups to 
groups as it is in individual relations. In this context, "best" is taken to mean that which 
forwards the life of others. 

Nathanson, supra note 32, at 76. 

101. J. BRITTAIN, supra note 25; s. MUNZER, A THEORY OF PROPERTY 383-95 (1990); J. 
WEDGWOOD, supra note 7; Haslett, supra note 32, at 125-26; Kotlikoff & Summers, The Role of 
Intergenerational Transfers in Aggregate Capital Accumulation, 89 J. PoL. EcoN. 706, 730 (1981) 
("Intergenerational transfers appear to be the major element determining wealth accumulation in 
the United States."); see also c. SHAMMAS, M. SALMON & M. DAHLIN, INHERITANCE IN 
AMERICA FROM CoLONIAL TIMES TO THE PRESENT 3 (1987); Verbit, supra note 28, at 612 n.5; 
Friedrich, supra note 2, at 35-36. 

102. R. MUSGRAVE & P. MUSGRAVE, supra note 12, at 483-84. 

103. Blum and Kalven acknowledge that "lessening inequalities" in inheritance may have a 
role to play in the quest for equality of opportunity. Blum & Kalven, supra note 3, at 502-03. 

Rawls argues that inheritance is "permissible provided that the resulting inequalities are to 
the advantage of the least fortunate and compatible with liberty and fair equality of opportu­
nity." J. RAWLS, supra note 100, at 278. He assumes that "a number of inheritance and gift 
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vacated a steeply progressive death tax as a "means of silently 
lessening the inequality of property."104 So did Thomas Paine.105 Pres­
ident Theodore Roosevelt advocated the predecessor of the current 
federal estate tax largely on the basis that it would guarantee "at least 
an approximate equality in the conditions under which each man ob­
tains the chance to show the stuff that is in him when compared to his 
fellows." 106 

Inheritance nonetheless continues to enjoy widespread support, 
even from eminent philosophers. F.A. Hayek, for example, writes: 

Egalitarians generally regard differently those differences in individ­
ual capacities which are inborn and those which are due to the influences 
of environment, or those which are the result of "nature" and those 
which are the result of "nurture .... " [N]o more credit belongs to him 
for having been born with desirable qualities than for having grown up 
under favorable circumstances. The distinction between the two is im­
portant only because the former advantages are due to circumstances 
clearly beyond human control, while the latter are due to factors which 
we might be able to alter. The important question is whether there is a 
case for so changing our institutions as to eliminate as much as possible 
those advantages due to environment .... 

The fact that certain advantages rest on human arrangements does 
not necessarily mean that we could provide the same advantages for all 
or that, if they are given to some, somebody else is thereby deprived of 
them. The most important factors to be considered in this connection are 
the family, inheritance, and education, and it is against the inequality 
which they produce that criticism is mainly directed. They are, however, 
not the only important factors of environment. 107 

However compelling Hayek's argument may be with respect to the 
inequalities generated by family and education, 108 I wonder whether it 
also justifies those generated by inheritance. Hayek admits that inheri­
tance is one of those "human arrangements" that contributes to ine­
quality of opportunity .109 He also seems to assume that, unlike many 
other sources of inequality of opportunity, inheritance is one we could 
do something about. 110 Thus, he almost seems to conclude that inher­
itance is unobjectionable because it is not the only source of inequality, 

taxes" will be imposed. Id. at 277. He acknowledges that if inequalities of wealth exceed a certain 
point, equality of opportunity is threatened. Id. at 278. 

104. 8 T. JEFFERSON, supra note 63, at 82. 
105. See infra note 134. 
106. T. Roosevelt, supra note 1, at 7085. 
107. F. HAYEK, supra note 1, at 88-89. 
108. Even in the Soviet Union, which historically rejected capitalism and all it stands for, the 

children of the elite have educational opportunities vastly superior to those of the masses. Smith, 
How the Soviet Elite Lives, ATLANTIC MONTHLY, Dec. 1975, at 39, 49-51. 

109. F. HAYEK, supra note 1, at 91. 
110. See id. at 90-91. 



90 Michigan Law Review [Vol. 89:69 

and, even were we to abolish it, inequality of opportunity would con­
tinue to exist. 

Of course, Hayek does say more.111 After justifying the inequality 
families and education produce, he continues: 

Once we agree that it is desirable to harness the natural instincts of 
parents to equip the new generation as well as they can, there seems no 
sensible ground for limiting this to non-material benefits. The family's 
function of passing on standards and traditions is closely tied up with the 
possibility of transmitting material goods.112 

In my opinion, the benefits of the family Hayek dwells on, accultura­
tion and education, are separable from the purely financial advantage 
inheritance represents. 113 Restrictions on inheritance need not affect 
adversely such benefits. We can devise a system that allows (or even 
encourages) parents to use their material advantages to benefit their 
children through acculturation and education yet prohibits transfers of 
purely financial advantage. The proposal outlined in this article at­
tempts to make that distinction.114 It is true that some varieties of 
acculturation and education may wither without ample financial irri­
gation. It is also true that denying the adult children of the wealthy 
access to their parents' fortunes would require those children to fund 
childhood "standards and traditions" from their own earnings. But I 
do not believe that would be bad. 

In any event, my proposal does not attempt to prohibit all in­
tergenerational transmission of financial advantage. In fact, it would 
allow parents to fund family "standards and traditions" long after 
their children were grown, through annual tax-free gifts115 and other 

111. Nozick does not, however. After defending the types of inequality Hayek and I regard 
as inherent in the concept of a family upbringing, he continues: 

Is it unfair that a child be raised in a home with a swimming pool, using it daily even though 
he is no more deserving than another child whose home is without one? Should such a 
situation be prohibited? Why then should there be objection to the transfer of the swimming 
pool to an adult by bequest? 

R. NOZICK, ANARCHY, STATE, AND UTOPIA 238 (1974) (emphasis in original). The simple an­
swer is that we tolerate (perhaps even celebrate) the inequalities inherent in a family upbringing, 
because we put an extremely high value not only on capitalism but also on allowing parents to 
raise their own children. Not all inequalities stem from a family upbringing, however. Just be· 
cause a child has grown up swimming in a family pool does not mean that he or she should, as a 
50-year old who already owns another pool, inherit the one he or she swam in while a child. See 
Komstein, supra note 28, at 772 ("Using the sanctity of the family as justification for inherited 
wealth is an attempt to do socially what cannot be done biologically."). Interestingly, a recent 
newspaper article describes Nozick as a supporter of "increased inheritance taxes." It quotes him 
as describing inheritance as a "special kind of unearned benefit that produces unequal opportuni­
ties." Ravo, supra note 12. 

112. F. HAYEK, supra note 1, at 91. 
113. In any event, Hayek himself seems to doubt whether his argument requires the conclu­

sion that all inheritance is acceptable. Id. 
114. See infra notes 361-67 and accompanying text. 
115. See infra notes 368-70 and accompanying text. 
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lifetime giving, though limited by a gift tax.116 And it would permit 
parents at death to leave even their healthy, adult children a moderate 
amount of financial advantage.117 If particular varieties of accultura­
tion and education must necessarily wither in the absence of greater 
unearned, lifelong financial advantage, I wonder whether they are 
hardy enough for cultivation in this nation's ideological climate. We as 
a nation pride ourselves on having no Chambords.11s 

In short, my proposal attempts to distinguish those types of ine­
qualities that are inevitable in the family context from those that are 
distinctly less so. Like Hayek, I have little interest in equality as such. 
But I do believe our "human arrangements" ought to be tailored, 
wherever possible, to maximize equality of opportunity. The fact that 
inequality of ability, luck, and education would continue under a sys­
tem that curtailed inheritance119 is irrelevant. We must do what we 
can. 

2. Deficit Reduction in a Painless and Appropriate Fashion 

Another reason to curtail inheritance is the prospect of raising rev­
enue. If $150 billion pass at death each year, curtailing inheritance has 
the potential to raise a substantial amount of revenue. Unfortunately, 
my proposal would raise nowhere near $150 billion. It contains so 
many generous exceptions that its very structure limits its promise. 
Taking those exceptions into account, my best guess is that it might 
raise $25-30 billion.120 Even so, it would raise almost four times as 

116. See infra notes 344-93 and accompanying text. 

117. See infra notes 319-32 and accompanying text. 
118. See generally L. HARTZ, THE LIBERAL TRAomoN IN AMERICA (1955). 

119. Hayek makes the "cynical" argument that, if inheritance were abolished, parents would 
merely find other ways to advance their children's interests, "such as placing them in positions 
which might bring them the income and the prestige that a fortune would have done." F. 
HAYEK, supra note 1, at 91. He cites in support of his prediction the example of the Soviets, who 
did, temporarily, abolish inheritance. See infra notes 243-52 and accompanying text. That such 
parental use of influence does, in fact, occur in the Soviet Union seems to be correct. See A. 
BERLE, supra note 99, at 52; Smith, supra note 108, at 49-51. Were Hayek only a bit more 
cynical, however, he would realize that, even in systems that celebrate inheritance, parents tend 
to look after their children's interests. Parental use and abuse of influence are simply part of the 
family. See A. BERLE, supra note 99, at 52. 

120. Forty-five-thousand-eight-hundred estates of decedents dying in 1986 filed returns re­
porting at least $500,000. Combined, they reported assets of $66 billion. Johnson, Estate Tax 
Returns, 1986-1988, STATISTICS OF INCOME BULL., Spring 1990, at 27. If half of all decedents 
qualified for (and fully utilized) the unlimited marital exemption, infra notes 289-99 and accom­
panying text, the tax base would drop to $33 billion. Assuming all other decedents fully utilized 
the universal exemption, infra notes 319-32 and accompanying text, the tax base would drop an 
additional $6 billion (one half of 45,800 estates times $250,000). Thus, $27 billion would remain. 
The rough nature of this estimate should be obvious. It ignores four of the exceptions my propo­
sal would allow. Three, however, would be relatively inexpensive: the exemption for dependent 
lineal descendants, infra notes 300-12 and accompanying text, because few parents die with chil­
dren under age 25; the exemption for disabled lineal descendants, infra notes 313-16 and accom-
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much as the federal wealth transfer taxes currently raise. 121 But the 
exceptions are not the only limitations on the proposal,s promise. Its 
economic effects are unknown. If it decreased incentives to work or 
save, its revenue yield might be lower still. 122 All these uncertainties 
suggest that raising revenue is not the most important reason to imple­
ment this proposal. On the other hand, a country with a government 
that insists on consistently spending substantially more than it takes in 
ought to consider seriously any proposal with reasonable prospects for 
raising any significant amount of revenue. 

Denying healthy, adult children the property that once belonged to 
their parents is about as painless a tax as one could imagine. Jeremy 
Bentham, arguing in favor of severe restrictions on inheritance, 123 laid 
great emphasis on this point. He argued that restricting inheritance 
was "absolutely the best,, form of tax. 124 The title he chose for his 
pamphlet, Supply Without Burthen, suggests why. A tax on inheri­
tance imposes no restriction on the enjoyment of the current property 
owner. It is true that those who currently stand to inherit may, as an 
initial matter, be disappointed. But change the rules, and people,s ex­
pectations change. As a result, in the long run, after potential heirs 

panying text, because few beneficiaries are totally and permanently disabled; and the exemption 
for lineal ascendants, infra notes 317-18 and accompanying text, because few parents survive 
their children. The charitable exemption would be more costly, but I see no way to predict its 
cost. Each omission suggests the $27 billion figure is too high. Other factors, however, suggest 
the $27 billion figure is too low. First, the 1986 figures used above reflect only estates exceeding 
$500,000. This proposal would apply to estates above $250,000. Second, fewer than half of all 
decedents could and would utilize an unlimited marital exemption. (Only 45% of 1986 decedents 
whose estates filed estate tax returns passed anything to a surviving spouse, despite the fact that 
all who were married at death automatically qualified for an unlimited marital deduction. See 
Johnson, supra, at 48-50 (Table 2).) Third, an invigorated gift tax, infra notes 344-93 and accom­
panying text, would yield additional revenue. Fourth, if the amount of wealth passing at death 
increases as much as some expect, see supra note 12, the prospects for future growth in revenue 
are substantial. 

121. See supra note 13. 
122. I discuss these risks infra notes 169-225 and accompanying text. I conclude, however, 

that the risks involved are small. 
123. In 1795, in a pamphlet entitled Supply Without Burthen, Bentham proposed that prop· 

erty passing by intestate succession be allowed to pass only to "near relations. " All other prop· 
erty would escheat. J. BENTHAM, SUPPLY WITHOUT BURTHEN OR EsCHEAT VICE TAXATION 
(1795), reprinted in 1 JEREMY BENTHAM'S EcoNOMIC WRmNGS 283 ~V. Stark ed. 1952) (em· 
phasis in original). He also proposed that freedom of testation be limited to one half one's prop· 
erty. Even as to property passing by intestate succession to "near relations," he argued that "the 
public [should] come in for a share in the succession, (suppose an equal share)." Id. at 283-84 
(emphasis in original). Bentham thus proposed changes that would have pushed inheritance in 
two of the same directions I suggest here. Inheritance would be more rigidly defined in terms of 
the relationship of the beneficiary to the decedent, and freedom of testation would be curtailed. 

Unlike Jefferson and Paine, for whom inheritance posed a threat to elective representative 
government, see infra notes 134-36 and accompanying text, Bentham offered his proposal to raise 
revenue. In fact, he recommended that the revenue be used to retire the national debt. J. BEN· 
THAM, supra, at 298-99, 319. 

124. Id. at 283 (emphasis in original). 
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have taken the change in the law into account, they will not be 
disappointed.125 

Depriving rich parents of the right to decide who will own their 
property after death is a similarly painless and appropriate way to 
raise revenue.126 Recent evidence suggests that the elderly are among 
the deficit's primary beneficiaries.127 Such evidence also suggests that 
the elderly are becoming rich (at least on a relative basis) at the ex­
pense of the young.128 If the welfare state is allowing the elderly to 
save money they otherwise would have spent on medical or living ex­
penses, what could be more appropriate than denying them the right 
to dictate how those savings are disposed of after death? 

A tax on inheritance by healthy, adult children falls squarely on 
those whose only claim is by accident of birth. To them, inheritance is 
little more than a windfall. 129 They, more than anyone else, truly have 
the ability to pay. And the extent to which a tax is based on ability to 
pay is widely accepted as a primary measure of a tax's fairness.130 

3. Protecting Elective Representative Government 

In America, our covenant that "all men are created equal" secures 
much more than the legitimacy of the capitalistic game we ask our­
selves and our children to play. It also secures the form of elective 
representative government we cherish.131 We believe all our citizens 

125. Id. at 279, 289-94. Bentham's argument seems strained. An analogy, however, bears 
him out. In the United States, the children of presidents and senators rarely seem disappointed 
that they cannot succeed to their parents' positions. See H. READ, supra note 32, at 178. Had 
they been born a few centuries earlier, or in a different country, where the laws permitted the 
children of Kings and aristocrats to inherit their parents' power, they would have had quite 
different expectations. But the rules are clear in the United States: though a child may inherit a 
parent's money, a child generally cannot inherit a parent's political power. In short, Bentham 
may be correct. If we change the laws of inheritance, we may also change potential heirs' 
expectations. 

126. See supra note 14. 

127. Chakravarty & Weisman, Consuming Our Children?, FORBES, Nov. 14, 1988, at 228-30; 
Reeves, Elderly May Prove You Can Take It with You, Tucson Citizen, Dec. 20, 1988, at SA, col. 
2. 

128. Dentzer, A Health-Care Debacle, U.S. NEWS & WORLD REP., Oct. 9, 1989, at 16, 17 
(poverty rate among the elderly declined from 35% in 1959 to 12% in 1987); Chakravarty & 
Weisman, supra note 127, at 222-23, 228; Reeves, supra note 127. 

129. See supra notes 25, 95-119 and accompanying text. 

130. See, e.g., J. DODGE, THE Lome OF TAX: FEDERAL INCOME TAX THEORY AND POL­
ICY 91-94 (1989); A. SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF 
NATIONS bk. 5, ch. 2, pt. 2 (1776), reprinted in 39 GREAT BOOKS OF THE WESTERN WORLD 1, 
361 (R. Hutchins ed. 1952) ("The subjects of every state ought to contribute towards the support 
of the government, as nearly as possible, in proportion to their respective abilities .... In the 
observation or neglect of this maxim consists what is called the equality or inequality of 
taxation."). 

131. In 1787, Noah Webster put it this way: 
An equality of property, with a necessity of alienation, constantly operating to destroy com-
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should have an equal voice in selecting their governmental representa­
tives. We also believe all our citizens should have an equal opportunity 
to serve in elective office. Inheritance is inconsistent with these be­
liefs.132 Money clearly influences politicians.133 Similarly, because 
political campaigns are expensive, the wealthy have a tremendous ad­
vantage when seeking election. 

Thomas Paine knew inheritance was inconsistent with elective rep­
resentative government. His proposals for staggering death taxes were 
motivated primarily by his fear of the corrupting influence dramatic 
inequalities of wealth would have in a representative democracy.134 
Thomas Jefferson, too, seems to have sensed that the very concept of 
inheritance was incompatible with the American form of govem­
ment.135 If "the earth belongs ... to the living,"136 the dead ought not 
decide who owns portions of it; neither ought they influence the pro­
cess by which the living decide how to use it. 

Nonetheless, inheritance reform at the time of the American 
Revolution was tame in comparison with that then advocated by 

binations of powerful families, is the very soul of a republic - While this continues, the 
people will inevitably possess both power and freedom; when this is lost, power departs, 
liberty expires, and a commonwealth will inevitably assume some other form. 

N. WEBsrER, AN EXAMINATION INTO THE LEADING PRINCIPLES OF THE FEDERAL CONSTITU· 
TION PROPOSED BY THE LATE CONVENTION HELD AT PHILADELPHIA (1787), reprinted in 
PAMPHLETS ON THE CoNSTITUTION OF THE UNITED STATES 25, 59 (P. Ford ed. 1888) (empha· 
sis in original). 

132. See, e.g., J. RAWLS, supra note 100, at 278 (if inequalities of wealth exceed a certain 
point, political liberty "tends to lose its value, and representative government [tends] to become 
such in appearance only"); H. READ, supra note 32, at 3 ("[I)nherited wealth is the foe of 
freedom."). 

133. See, e.g., L. TuuRow, supra note 25, at 135-52. 

134. In the second part of The Rights of Man, first published in 1792, Paine openly worried 
about the corrupting influence inheritance could have on an elective representative government. 
He therefore proposed a sharply progressive tax, based on the amount inherited by each individ­
ual. The marginal tax rates rose to "the point of prohibition" (100%) on the largest "estates." T. 
PAINE, supra note 63, at 434-39. 

In Agrarian Justice, published in 1796, Paine returned to the problem of inheritance and 
offered a second proposal. He argued that, in a state of nature, all people had a natural right to 
occupy the land. Private property arose, depriving some of their right to use the land, when 
others improved it, thereby entitling themselves to possess it. This "cultivation" of the land, 
according to Paine, permitted the rise of civilization. He therefore argued that private property 
must be preserved. But he also argued that those "thrown out of their natural inheritance by the 
introduction of the system of landed property" must be compensated. Everyone, therefore, upon 
attaining age 21, should receive a one-time payment of £15. In addition, everyone over the age of 
50, as well as the "lame and blind," should receive £10 annually. T. PAINE, AGRARIAN JUSTICE 
(1796), reprinted in 1 THE COMPLETE WRmNGS OF THOMAS PAINE, supra note 63, at 605, 611-
13. Here, then, is a scheme surprisingly similar to Social Security. Instead of requiring "contribu­
tions" from the system's beneficiaries, through payroll taxes on wages, however, Paine argued 
that the necessary revenue should come from property passing at death. Id. at 613-17. 

135. See Katz, supra note 41, at 18. See generally Katz, Thomas Jefferson and the Right to 
Property in Revolutionary America, 19 J.L. & EcoN. 467 (1976). 

136. 15 T. JEFFERSON, supra note 63, at 392 (emphasis omitted). 
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Paine137 and Bentham.138 It consisted mainly in elimination of primo­
geniture and entail.139 Still, its primary purpose was to prevent the 
disparities in hereditary wealth that had occurred in Europe and thus 
to protect elective representative government.140 Jefferson, author of 
the Virginia legislation, considered an "aristocracy of wealth" to be 
"of more harm and danger, than benefit, to society."141 He aimed, in­
stead, "to make an opening for the aristocracy of virtue and talent," 
which he regarded as "essential to a well ordered republic."142 Be­
cause eliminating primogeniture and entail "would prevent the ac­
cumulation and perpetuation of wealth in select families," he viewed it 
as part of "a system by which every fibre would be eradicated of an­
tient or future aristocracy; and a foundation laid for a government 
truly republican."143 In 1784 the preamble to legislation overhauling 
North Carolina's inheritance laws echoed Jefferson.144 In 1787, writ­
ing in favor of the Constitution, Noah Webster used the same argu­
ment.145 And in 1794, when the Delaware legislature eliminated the 
eldest son's double share from its law of intestate succession, the pre­
amble read: "WHEREAS it is the duty and policy of every republican 
government to preserve equality amongst its citizens, by maintaining 
the balance of property as far as is consistent with the right of individ­
uals .... " 146 Clearly, those who founded this nation understood the 

137. See supra note 134. 

138. See supra note 123. 

139. See Katz, supra note 41, at 11-14. 

140. See id. at 14-29; G. Alexander, Time and Property in the American Civic Republican 
Legal Culture (Sept. 8, 1989) (unpublished manuscript on file with the Michigan Law Review). 

141. T. JEFFERSON, AUTOBIOGRAPHY (1829), reprinted in 1 THE WORKS OF THOMAS JEF-
FERSON 1, 58 (P. Ford ed. 1904). 

142. Id. 

143. Id. at 77; see id. at 77-78. 

144. 
WHEREAS it will tend to promote that Equality of Property which is of the Spirit and 

Principle of a genuine Republic .... 

AND whereas Entails of Estates tend only to raise the Wealth and Importance of partic­
ular Families and Individuals, giving them an unequal and undue influence in a Republic, 
and prove in manifold Instances the Source of great Contention and Injustice .... 

LAWS OF THE STATE OF NORTH-CAROLINA 488-89 (J. Iredell ed. 1791) (Act of Apr. 1784, ch. 
22). 

145. 
Make laws •.. destroying and barring entailments; leave real estates to revolve from 

hand to hand, as time and accident may direct; and no family influence can be acquired and 
established for a series of generations - no man can obtain dominion over a large territory 
- the laborious and saving, who are generally the best citizens, will possess each his share 
of property and power, and thus the balance of wealth and power will continue where it is, 
in the body of the people. 

N. WEBSTER, supra note 131, at 59 (emphasis in original). 

146. Act of Jan. 29, 1794, ch. 53, 2 DEL. LAWS 1172 (1797). 
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inconsistency between great hereditary wealth and elective representa­
tive government. 

And despite the fact that Americans have always tolerated inheri­
tance, we have never completely forgotten our duty to "maintain the 
balance of property as far as is consistent with the right of individu­
als. "147 This duty, in fact, seems to underlie President Franklin D. 
Roosevelt's 1935 Message to Congress: 

The transmission from generation to generation of vast fortunes by will, 
inheritance, or gift is not consistent with the ideals and sentiments of the 
American people . 

. . . Great accumulations of wealth can not be justified on the basis of 
personal and family security. In the last analysis such accumulations 
amount to the perpetuation of great and undesirable concentration of 
control in a relatively few individuals over the employment and welfare 
of many, many others. 

Such inherited economic power is as inconsistent with the ideals of 
this generation as inherited political power was inconsistent with the ide­
als of the generation which established our Government.148 

The existence of billionaires in our country today poses the same dan­
gers the framers sought to avoid by eliminating primogeniture and en­
tail two centuries ago. If we were willing to curtail inheritance, we 
could simultaneously eliminate one of the most blatant sources of ine­
quality149 and improve the prospects for another two centuries of elec­
tive representative government in America.1so 

4. Increasing Privatization in the Care of the Disabled 
and the Elderly 

As the extended family vanishes, it leaves behind many victims. 
Elderly parents and grandparents, as well as the disabled, are often, in 
effect, homeless. 151 Increasingly, the cost of supporting these individu­
als has fallen to the government. The government, however, often pro­
vides care for such individuals in a poor and insensitive fashion. 
Moreover, the cost of providing such care is an expense we as a nation 
seem unable to afford.152 A system that encourages family members to 
provide for the care of the elderly and disabled is, therefore, desirable. 

147. 2 DEL. LAWS 1172. Our antitrust laws demonstrate our continuing acceptance of that 
duty. 

148. F.D. Roosevelt, supra note 94, at 643. 
149. See supra notes 101-02 and accompanying text. 
150. See Jantscher, supra note 15, at 53 (speculating that campaign contribution restrictions 

might not be necessary if wealth were more equally distributed). 
151. See generally c. SHAMMAS, M. SALMON & M. DAHLIN, supra note 101, at 154-61. 
152. See generally Tolchin, How the New Medicare Law Fell on Hard Times in a Hurry, N.Y. 

Times, Oct. 9, 1989, at Al, col. 1. 
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Increased privatization would ensure not only better and more sensi­
tive care, but also reduction of the costs borne by the government. 

My proposal would encourage private expenditure for the care of 
the elderly and disabled. It would allow a generous exemption for dis­
abled lineal descendants.153 In addition, it would allow an unlimited 
exemption for lineal ascendants,154 most of whom would be elderly. 
Given the prospect of reallocation to the government at death, these 
exemptions generally would be utilized when available. The prospect 
of reallocation at death might also encourage people still alive to pay 
for the care of their disabled and elderly relatives more frequently than 
they do now. Given the appropriateness of such expenditures, the cur­
rent gift tax exclusions for transfers in discharge of a donor's legal 
obligation and for gifts of medical care would continue.155 The latter 
might even be expanded to include gifts of nursing-home care.156 Fi­
nally, there would be an unlimited exclusion, for gift tax purposes, for 
transfers to or for the benefit of any lineal ascendant.157 

No doubt the truly wealthy already take care of their elderly and 
disabled. Thus, curtailing inheritance might produce little privatiza­
tion at that level. Those at lower wealth levels, however, do not always 
take care of their own. "Divestment planning," a new type of estate 
planning, caters to clients desiring to shift the costs of caring for eld­
erly and disabled relatives to the government.158 By making it much 
more expensive during lifetime to give large amounts to one's chil­
dren, 159 and by limiting the amount healthy children could inherit, 160 

this proposal would achieve much greater privatization at the "near­
rich" level. 

153. See infra notes 313-16 and accompanying text. 
154. See infra notes 317-18 and accompanying text. 
155. See infra notes 361-67 and accompanying text. 
156. See infra note 367. 
157. See infra notes 371-72 and accompanying text. 
158. The practice is described in Dobris, Medicaid Asset Planning by the Elderly: A Policy 

View of Expectations, Entitlement and Inheritance, 24 REAL PROP., PROB. & TR. J. 1, 14-17 
(1989). Something is surely very wrong with a system that ostensibly provides certain types of 
care only for the poor but welcomes into its fold those who have deliberately made themselves 
poor by enriching their adult children. See Quinn, Do Only the Suckers Pay?, NEWSWEEK, Dec. 
18, 1989, at 52 ("Your first reaction might be to say, 'Of course a child should inherit.' But think 
about it. Are you willing to pay taxes, to support my mother in a nursing home, solely to help me 
acquire her money?") (emphasis in original). 

159. See infra notes 344-93 and accompanying text. 
160. See infra notes 300-12, 319-32 and accompanying text. 
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5. Expanding Public Ownership of National and International 
Treasures 

Capitalism generally assumes that everything has a price and that 
all property is appropriate for private ownership. Yet, even in 
America, capitalism has its limits. Yellowstone National Park, for ex­
ample, does not belong in private hands. It should, and does, belong to 
all Americans. Yellowstone and the other National Parks, Forests, 
and Monuments need not be the only examples of property we find 
inappropriate for private ownership. The paintings of van Gogh, Gau­
guin, or Picasso arguably fall into the same category. By curtailing 
inheritance, we could force more treasures of this type onto the market 
each generation. Some would remain within a given family longer, as 
the result of lifetime transfers, but raising funds to pay an increased 
gift tax might cause others to surface. 

Forcing works of art onto the market more frequently would not 
alone assure their acquisition by the public. In the current art market 
many museums find it difficult to compete effectively.161 But even that 
might change. In general, works of art do not generate income. Nor 
are they regularly used as collateral.162 And their utility and ability to 
confer prestige on an owner are of an unusual variety. Major compo­
nents in their value, therefore, include their potential for appreciation 
and the fact that an owner can transmit that potential at death. De­
priving works of art of that transmissibility might make a major differ­
ence in their value to private individuals. To museums, however, it 
would not matter. 

6. Increasing Lifetime Charitable Giving 

The income, estate, and gift taxes all currently provide incentives 
for gifts to charity. 163 We as a nation seem committed to allowing indi­
viduals to do for society through the charitable sector some things the 
government cannot or will not do. We therefore apparently believe 
that charitable giving is desirable. In order to continue to encourage 
gifts to charity, the gift tax would necessarily allow a deduction for 
transfers to charity.164 Given the incentives for lifetime giving that re­
allocation at death would create, the allowance of a gift tax charitable 

161. See, e.g., In re Bayley Trust, 127 Vt. 380, 250 A.2d 516 (1969); Passell, Vincent Van 
Gogh, Meet Adam Smith, N.Y. Times, Feb. 4, 1990, at Hl, col. 2; Kimmelman, How the Modern 
Got the van Gogh, N.Y. Times, Oct. 9, 1989, at Cl3, col. 1. 

162. See Passell, supra note 161. 
163. I.RC. §§ 170, 2055, 2522 (1988) (income tax, estate tax, and gift tax). 
164. See infra notes 378-83 and accompanying text. 
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deduction would surely result in a marked increase in, lifetime charita­
ble giving.165 

7. Neutralizing the Co"osive Effects of Wealth 

According to many, great wealth is a curse. Carnegie, for example, 
wrote: 

Why should men leave great fortunes to their children? If this is done 
from affection, is it not misguided affection? Observation teaches that, 
generally speaking, it is not well for the children that they should be so 
burdened. Neither is it well for the state .... [I]t is no longer questiona­
ble that great sums bequeathed oftener work more for the injury than for 
the good of the recipients. Wise men will soon conclude that, for" the best 
interests of the members of their families and of the state, such bequests 
are an improper use of their means . 

. . . [L]ooking at the usual result of enormous sums conferred upon 
legatees, the thoughtful man must shortly say, "I would as soon leave to 
my son a curse as the almighty dollar" .... 166 

Many others have agreed.167 The reasons are obvious. Great wealth 
confers tremendous disincentives to work, extraordinary incentives to 
consume frivolously, and unbelievable power. Curtailing inheritance 
in the way I suggest would not eliminate great wealth. It would pose 
no direct obstacle to the acquisition of wealth. Moreover, selected indi­
viduals, such as surviving spouses and lineal ascendants, could still 
inherit great wealth. And large amounts would still occasionally run 
the gauntlet of the gift tax. But much less would get through than 
currently does. 168 

165. There would also be an exemption for charitable transfers at death. See infra notes 333-
43 and accompanying text. A powerful incentive for lifetime giving would nonetheless exist, 
because the gift tax charitable deduction would permit larger tax-free gifts. See infra notes 378-83 
and accompanying text. Yet other incentives could be created. For example, the rate of gift tax 
imposed on taxable charitable transfers (those in excess of the deduction) could be set lower than 
the applicable gift tax rate for other gifts. 

166. Carnegie, supra note 14, at 658. Mill's thoughts were almost identical. See J. MILL, 
supra note 67, bk. 2, ch. 2, § 3, at 221-26. 

167. E.g., G. MYERS, supra note 32, at 372 ("Wealth is [the heir's] passport to arrogance and 
snobbishness .•.• "); J. WEDGWOOD, supra note 7, at 194-95 Qarge inheritances breed "a class of 
'idle rich' "); M. Wrsr, supra note 32, at 10 (quoting Nobel: "Experience has taught me that 
great fortunes acquired by inheritance never bring happiness, they only dull the faculties."); W. 
LECKY, DEMOCRACY AND LIBERTY (1896), quoted in M. Wrsr, supra note 32, at 10 ("Wealth 
which brings with it no ties and is obtained and enjoyed with no effort is to most men a tempta­
tion and a snare."); U.S. NEWS & WORLD REP., May 7, 1990, at 30 (quoting Vanderbilt: "Inher­
ited wealth is a big handicap to happiness. It is as certain death to ambition as cocaine is to 
morality."). 

Even those who spend their entire careers catering to the needs of the wealthy sometimes 
reach similar conclusions. A very senior and successful estate planner once told me he had only 
dealt with one "truly wealthy" family whose children had not been "ruined" by it. 

168. Sussman, Cates, and Smith have questioned whether 
inheritance functions as either a damper or a spur to achievement. Most beneficiaries in this 
study inherited too late in life for the windfall to affect their life style .... Anticipation of an 
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C. Arguments Against Curtailing Inheritance 

1. The Effect on the Economy 

[Vol. 89:69 

Several lines of argument suggest that curtailing inheritance might 
adversely affect the economy. The adverse economic effects most fre­
quently mentioned fall into three categories: decreased incentives to 
work, increased consumption leading to decreased savings, and de­
creased privately held capital. 

a. Incentive to work. One of the first retorts to any proposal to 
curtail inheritance is the assertion that such a proposal would elimi­
nate incentives to work. According to this line of reasoning, one works 
in large part for the opportunity to pass something to one's children at 
death. 169 People, however, work for many other reasons. 17° First are 
the power and prestige that work and accumulation provide. Money 
makes the world go round. We work primarily to earn it. Money al­
lows us to feed, clothe, and house ourselves. It also provides us with 
luxuries and amusement for our leisure. Money provides us with se­
curity. If we accumulate enough money, we can stop working. In­
stead, our money works for us. Put only a little differently, money 
promises to care for us in old age. Even complete abolition of inheri­
tance would have no effect on any of these truisms. Money would con­
tinue to make both the world go round and Americans go to work. 

Another reason many people work is that they like to. Some fortu­
nate people love doing what they do. Others do not exactly love their 
work but strongly prefer it to idleness. Still others work primarily for 
the joy of achievement.171 Finally, there are workaholics. Individuals 

inheritance is clouded by unknown variables: the age at death of the holder, the amount in 
the will to be received, the testator's perception of need of potential legatees, the benefici­
ary's position in the reciprocity system, changes in interaction patterns, and emergent but 
unpredictable situations requiring emergency and long-term care of the aged family 
member. 

M. SUSSMAN, J. CATES & D. SMITH, THE FAMILY AND INHERITANCE 313 (1970). The point is 
well taken. I myself regard elimination of the corrosive effects of wealth as perhaps the weakest 
argument in favor of this proposal. I do, hqwever, wish to make two points in defense of the 
argument. First, not all potential heirs are as rational as Sussman, Cates, and Smith imply. In­
heritance may, therefore, play a larger disincentive role than they suggest, Second, they studied 
only inheritance. This proposal addresses not only inheritance but also lifetime giving. By impos· 
ing an aggressive gift tax, this proposal would also reduce the amount of wealth transmitted 
during life to potential heirs. The disincentive effect of large lifetime gifts is surely more difficult 
to explain away than that of inheritance. 

169. See Friedrich, supra note 2, at 33. One group of people this theory fails to explain are 
those who never have children yet work hard all their lives. See H. READ, supra note 32, at 175· 
76, 282-83. "TINKs" are another. Two-income-no-kids couples almost by definition work harder 
than most. 

170. See R. BARLOW, H. BRAZER & J. MORGAN, EcONOMIC BEHAVIOR OP THE AFFLUENT 
7 (1966); H. READ, supra note 32, at 173-76; J. MILL, supra note 67, bk. 2, ch. 2, at 228-29; J, 
BENTHAM, supra note 123, at 301, 343-44; Nathanson, supra note 32, at 85-86, 89-90. 

171. See generally D. McCLELLAND, THE ACHIEVING SOCIETY 234-37 (1961); Van Doren, 
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of each of these types, and surely many others, work for reasons not 
dependent on whether they can pass property to healthy, adult 
children. 

In our society those who manage to accumulate an unusual 
amount of money are generally branded as "successes" for that reason 
alone.172 Curtailing inheritance takes nothing away from the person 
who earns it. The incentives of status and social power inherent in 
commanding a large fortune suggest that restricting the ability to pass 
one's fortune at death would have little effect on the work ethic. In­
deed, Andrew Carnegie flatly rejected the idea that heavy death taxes 
would "sap the root of enterprise."173 

Another of the most important reasons we work and accumulate is 
to "provide" for others, particularly our children. Parents usually 
want to support their children at least as well as they were supported. 
Many parents also want their children to receive the best education 
and medical care money can buy. And all parents want to provide 
their children with little "extras" that constitute neither support, edu­
cation, nor medical care - for any reason or no reason at all. Cur­
tailing inheritance would have no effect on parents' ability to satisfy 
these desires. 

Undoubtedly it is important to ask how curtailing inheritance 
would affect incentives for work. But with so many other, more impor­
tant incentives, it is hard to believe curtailing inheritance by healthy, 
adult children would have any measurable impact.174 President Theo­
dore Roosevelt, for example, believed that "the desire on the part of 
the breadwinner to leave his children well off" was "a potent source of 
thrift and ambition."175 He nonetheless concluded that allowing peo­
ple to provide their children with "moderate amounts of property" 

Redistributing Wealth by Curtailing Inheritance: The Community Interest in the Rule Against 
Perpetuities and the Estate Tax, 3 FLA. ST. U. L. REv. 33, 56 (1975). Perhaps Andrew Carnegie 
was referring to this type of individual when he argued that high death taxes would spur some to 
even higher achievement: "[F]or to the class whose ambition it is to leave great fortunes and be 
talked about after their death, it will attract even more attention, and, indeed, be a somewhat 
nobler ambition to have enormous sums paid over to the state from their fortunes." Carnegie, 
supra note 14, at 660. 

172. See, e.g., A. OKUN, supra note 3, at 48. 

173. Carnegie, supra note 14, at 660; see also Hoover, The Economic Effects of Inheritance 
Taxes, 11 AM. EcoN. REv. 38, 44-45 (1927). 

174. See, e.g., W. SHULTZ, supra note 32, at 206-08 ("[l]nheritance tax prospects react upon 
the average individual's business initiative very little one way or another."); Boehm, Cause and 
Ejfeci: Federal Estate Tax Revision Tied by Law to Social Consequences, 43 TExAs L. REv. 479, 
486 n.28, 490 (1965) ("People of energy do not close up segments of producing plants because 
succession taxes become due •••. "). 

175. T. Roosevelt, Sixth Annual Message, supra note 93, at 7043. 


