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David Eichert* 

This article builds upon queer feminist and decolonial/TWAIL 
interventions into the history of international law, questioning the 
dominant discourses about gender and sexual victimhood in the 
laws of armed conflict. In Part One, I examine how early European 
international law writers (re)produced binary and hierarchical 
ideas about gender in influential legal texts, discursively creating a 
world in which wartime violence only featured men and women in 
strictly defined roles (a construction which continues to influence 
the practice of law today). In Part Two, I decenter these dominant 
discourses by looking outside Europe, questioning what a truly 
“international” law would look like if non-Western ideas about 
gender diversity and hierarchy had instead been allowed to 
contribute to its development. I demonstrate how gender diversity 
was the norm, not the exception, for multiple Indigenous and non-
Western communities prior to colonization, drawing new connec-
tions between gendered oppression, colonial violence, and the 
continued practice of international law. This analysis provides an 
important bridge between queer and TWAIL critiques of inter-
national law, challenging lawyers and academics to think beyond 
mainstream ideas about binary gender when considering gender-
based violence. 
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See infra 

The Roads Less Traveled: The Problem with Binary Sex Categories in

see also International Human Rights Law: Towards Rethinking Sex
/Gender Dualism in

See Researching and Theorising Sexualities in Afri-
ca in

The International Criminal Court and Sexual Violence: Between 
Aspirations and Reality
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Constructive Ambiguity and the Meaning of “Gender” for the 
International Criminal Court

. See The Civilized and the Uncivilized in

Queering International Law’s Stories of Origin: Hos-
pitality and Homophobia in

 But see generally 

. See also Gender, Sovereignty and the Rise of a Sexual Security Re-
gime in International Law and Postcolonial India

. See infra 
What Is a “History of the Present”? On Foucault’s Genealogies 

and Their Critical Preconditions
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Id

See 

Finding ‘The Most Highly Qualified Publicists’: Lessons 
from the International Court of Justice see also 

Gendering Grotius: Sex and Sex Difference in the Laws of War

. See Histories of International Law: Dealing with Eurocen-
trism

See Being Indigenous: Resur-



 A Queer Decolonial Re-examination of Gender 

?

gences against Contemporary Colonialism

What Is TWAIL?

The South of the North: Building on Critical Approaches to International Law with 
Lessons from the Fourth World

See
It Could Have Been Worse

. See, e.g. Law-Making and Sources in

see also Multi-Generational Indigenous Feminisms: From F Word to 
What IFs in

. See, e.g. Diplomacy in Drag and Queer IR Art: Reflections on 
the Performance, ‘Sipping Toffee with Hamas in Brussels’

Sex/Gender is Fluid, What Now for Feminism and International 
Human Rights Law? A Call to Queer the Foundations in

. See Feminist Historiography of Law: An Exposition and 
Proposition in
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Lost in Translation: Re-Scripting the Sexed Subjects of International 
Human Rights Law in

see also The Transfeminist Manifesto in

Introduction: Queer Methods

. See, e.g. Introduction: What’s 
Queer about Queer Studies Now?

see also “Taking a 
Break” from “Normal”: Thinking Queer in the Context of International Law

Disciplinary Sodomy: Prison Rape, Police Bru-
tality, and the Gendered Politics of Societal Control in the American Carceral System

supra
supra see also Third World Ap-

proaches to International Law: Feminists’ Engagement with International Law and Decolo-
nial Theory in

Race and Empire: Legal Theory Within, Through, and 
Across National Borders

supra Newness, Imperialism, 
and International Legal Reform in Our Time: A TWAIL Perspective

see also 
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In-
troduction in

Eurocentrism in the History of International 
Law in

See 
Third World Approaches to International Law and Individual Responsibility in Inter-

nal Conflict
From “Savages” to “Unlawful Combatants”: A Postcolonial Look 

at International Humanitarian Law’s “Other” in

See Poverty of the International Order
in

. See Introduction: Critically Sovereign in
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Decolonizing 
Transgender in India: Some Reflections

Guest Editors’ Introduction: Native 
Feminisms: Legacies, Interventions, and Indigenous Sovereignties

Everyday Decolonization: Living a Decolonizing 
Queer Politics

Global Justice and Race supra

. See The Fetishization of Sexual Violence in International Security

The Body of the Other Man: Sexual Violence and the Construc-
tion of Masculinity, Sexuality and Ethnicity in Croatian Media in

. E.g., “Homosexualization” Revisited: An Audience-Focused Theori-
zation of Wartime Male Sexual Violence

Well-Intentioned but Missing the Point: The Australi-
an Defence Force Approach to Addressing Conflict-Based Sexual Violence

Male Victims and Female Perpetrators of 
Sexual Violence in Conflict in
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see

A History of International Law Histories in

. Id.
supra see Native Americans and the 

Making of International Society in

supra

Secrets of the Fetish in International Law’s Messianism in
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supra See generally The “Natural” Law 
of Nations: Society and the Exclusion of First Nations as Subjects of International Law in

supra

. See supra

supra Discourse Theory: Achievements, Ar-
guments, and Challenges in

see supra

From the Late Middle Ages to the Peace of Westphalia in

supra

supra
. See 

see 
also supra 
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Male Soldiers and Female Civilians 

. See supra

. See 

supra

supra

. Id.
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. Id.
supra
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Male Perpetrators and Female Victims 

supra

See 

supra
. See supra
. See supra

supra
supra
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supra
supra see supra

supra
. See supra

supra
supra

supra

see also supra

supra
supra
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Romulus Rape 
Sabine Women

supra
supra

The Importance of Understanding Sexual Violence in 
Conflict for Investigation and Prosecution Purposes

. See infra

. See, e.g., supra

supra
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The Heterosexual Binary Order 

. Id. 
supra

. Id.

. See
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supra
supra

supra
supra

Id
. See supra Were There Transgender 

People in the Middle Ages?

supra
. See generally Introduction in
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Citation and (Re)production in Later Writing 

. See supra
 see also 

. See supra
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. See 
See also supra

Queering Gender [Identity] in International Law

.

supra see also 
su-

pra
supra
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. See Absent or Invisible? “Women” Intellectuals and Professionals 
at the Dawn of a Discipline in

. See, e.g., 

supra supra

“It Ruined My Life”: FOSTA, Male Escorts, and the Construction of 
Sexual Victimhood in American Politics

. See supra
supra

. See, e.g., 

. See supra see also supra
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. See Rape at Rome: Feminist Interventions in the Criminalization of 
Sex-Related Violence in Positive International Criminal Law

supra

See generally supra

See
supra

Under Western Eyes: Feminist Scholarship and Colo-
nial Discourses

Redeeming Rape: Berlin 1945 and the Making of Modern Interna-
tional Criminal Law in

Queering Explanatory Frameworks for Wartime 
Sexual Violence against Men
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Counterfactual Legal History: Why Legal Scholars 
Should Enter the ‘What If’ Multiverse

. See Decolonizing the Queer Native Body (And Recovering the Native 
Bull-Dyke): Bringing “Sexy Back” and Out of Native Studies’ Closet in

Indigenous Voice Matters: Claiming our Space through Decolonising 
Research

Romancing the Transgender Native

The Perilous but Unavoidable Terrain 
of the Non-West in

su-
pra see also 
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Diverse Forms of Gender Diversity 

Indigenous Interventions and Feminist 
Methods in

see also supra

Extermination of the Joyas: Gen-
dercide in Spanish California

supra
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joyas 

joyas

joyas

“Nought but Women:” Constructions of Masculinities and Modes of 
Emasculation in the New World in

The “Deviant” African Genders That Colonialism Condemned

see also supra

The Coloniality of Gender

supra

Id.
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takat pui
whakaw hine tangata ira t ne

muxes

m h

supra
Decolonizing Indigenous Sexualities: Between Erasure and Re-

surgence in

A Security Regime Among Democracies: Cooperation Among Iroquois Nations

It’s Like One of Those Puzzles: Conceptualising Gender Among 
Bugis

Growing Up Takat pui: Wh nau Jour-
neys
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mukhannath n

supra 
see supra 

See Diversity for and by Whom? 
Knowledge Production and the Management of Diversity in International Relations

. See supra 

. See, e.g., Indigenous Feminist Legal Theory

see also Islamic Law and Gen-
der in

mukhannath n

The Effeminates of Early Medina
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. See supra 

See 

Not Murdered, Not Missing: Rebelling against 
Colonial Gender Violence in

Womanish Men and Manlike Women: The Native American 
Two-Spirit as Warrior in

supra
supra



 Michigan Journal of International Law 

See supra

. See, e.g., 

supra 

Africa and African Homosexualities: An Intro-
duction in

supra 

Women-Men (and Men-Women): Classic Maya Rulers and the 
Third Gender in

supra
Matri-Legal Feminism: An African Feminist Response  

to International Law in

M ku An  e Hanga T ku
Nei Whare: I Myself Shall Build My House in
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“The Status of Women” in Indigenous African Societies
Twin-Spirited Woman: Sts’iyóye Smestíyexw Slhá:li

supra
 Njinga of Ndongo

Queering History, Queering Africa

See 
Confronting the Politics of Nonconforming Sexualities in Africa

Introduction in

See
Beyond Binaries: Dawn of the Rights of Transgenders

From Fear to Hostility: Re-
sponses to the Conquests of Madurai

supra
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supra

supra
. Id.

supra
Fa’afafine Notes: On Tagaloa, Jesus, and Nafanua

. See supra Exploring Potential 
Archaeological Expressions of Nonbinary Gender in Pre-Contact Inuit Contexts
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B.  The Impossibility of the International? 

. See supra
Contested Subjects of Human Rights: Trans- and Gender-variant 

Subjects of International Human Rights Law
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supra
. See Promise of International Law: A Third World View (In-

cluding a TWAIL Bibliography 1996–2019 as an Appendix)

. See Ten Years, $900m, One Verdict: Does the ICC Cost Too Much?

supra 
. See e.g. ICC Prosecutor Mr Karim A.A. Khan QC 

appoints Seventeen Special Advisers
See also supra
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. See Unsettling International Law and 
Peace-Making: An Encounter with Queer Theory

. Id.

see also Decolonizing Trans/Gender Studies?

supra
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supra
“We Won’t 

Know Who You Are:” Contesting Sex Designations in New York City Birth Certificates in

. See, e.g., Expanding the Gender of Genocidal Sexual Violence: To-
wards the Inclusion of Men, Transgender Women, and People Outside the Binary

supra 
. See supra

Making 
Race Speakable in International Criminal Law: Review of Lingaas’ The Concept of Race in 
International Criminal Law

. See Introduction in
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Introduction: Towards a Global History of In-
ternational Law in

. See Trans Necropolitics: A Transnational Re-
flection on Violence, Death, and the Trans of Color Afterlife in

see also 
Toward Trans-gendering International Relations?

. See TWAIL: A Brief History of its Origins, its Decentralized 
Network, and a Tentative Bibliography

supra
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. See supra

. See supra 

Writing More Inclusive Histories of International Criminal Law: 
Lessons from the Slave Trade and Slavery in

International Criminal Justice History Writing as Anachronism: 
The Past that Did Not Lead to the Present in

see 
also supra

. See supra
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. See supra

The Transgender Rights Imag-
inary in

Gender Critical
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