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hikes, the staggering level of ICC-approved rate hikes, the domi­
nance of regular-route service by only two firms, and the fact 
that carriers can seek fixed-percentage increases in fares despite 
wide disparities in their costs. Elimination of antitrust immunity 
for the setting of general rate increases, thus requiring individ­
ual fares to be tailored to specific carrier costs, would greatly 
benefit the public. 

2. Zone of pricing freedom- The House-passed bill creates a 
zone of pricing freedom within which individual fares can be of­
fered without the risk that they will be suspended by the ICC as 
"unreasonable. msi The zone extends as high as ten percent 
above and twenty percent below the rate in effect one year ear­
lier. In addition, the ICC is given authority to extend, for the 
public benefit, the upper and lower limits of this zone by ten 
percent should it find actual and potential competition sufficient 
to control fares.132 All rates within the zone of pricing freedom 
are subject to the antitrust laws and must be filed individually, 
not as a result of collective action. 183 

While a zone of pricing freedom can benefit the public by 
keeping the ICC from blocking innovative or competitive fares, 
such a zone must be carefully crafted and linked to the degree of 
actual and potential entry which would be available to keep 
rates in line. The House-passed bill fails to do this; it allows too 
much upward pricing flexibility too quickly, without enough new 
entry. Under the House provision, fares could increase as much 
as forty-four percent in two years.13

' Given the two-firm domi­
nance in the industry, reasonable limits on upward pricing flex­
ibility must be maintained in the short term. If existing entry 
regulation is not relaxed significantly, the very real possibility 
arises that bus companies will try to boost fares higher than they 
would otherwise - and without the spur of new competition to 
keep fares in line. 

A better approach, taken in the Airline Deregulation Act of 
1978,1315 would link upward pricing flexibility to new entry. That 

131. H.R. 3663, 97th Cong., 1st Sess. § ll(a), 127 CONG. RBc. H8595 (daily ed. Nov. 
19, 1981) (adding new para. 4 to 49 U.S.C. § 10708(d)). 

132. Id. (adding new para. 5 to 49 U.S.C. § 10708(d)). 
133. Id. § ll(b) (applying 49 U.S.C. § 10708(d}(4) to bus fares). 
134. Suppose the fare in effect on the date of enactment of this hill was $20. H a 

carrier takes advantage of the 10% upward zone and the ICC has, in addition, author­
ized an additional 10% zone on top of that, the fare could go up 20%, to $24. That $24 
would then be the base for increases in the second year, and another 20% hike could 
raise the fare to $28.80 - 44% above the-level two years earlier. 

135. Pub. L. No. 95-504, 92 Stat. 1705 (codified in scattered §§ of 49 U.S.C. (Supp. 
III 1979)). 
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Act set a baseline for judging the reasonableness of air fares, 
which the Civil Aeronautics Board ("CAB") was directed to ad­
just at least twice yearly for inflation.138 The statute created a 
zone of pricing freedom five percent above and fifty percent be­
low the baseline, within which fares could not be suspended as 
"unreasonable"187 - although for the first three years the CAB 
was directed to make route awards under less stringent stan­
dards188 and procedures.139 
· The Act was careful to allow full entry freedom before giving 

the airlines significant pricing flexibility. After December 31, 
1981, the CAB loses authority to issue to financially "fit, willing 
and able" carriers certificates that specify the routes to be oper­
ated.140 Only a full year after losing control over entry will the 
Board be deprived of all power to suspend or reject fares as 
unreasonable.141 

This format is preferable because it assumes that distortions 
in carrier route systems fostered by regulation may have pro­
duced reservoirs of monopoly power that could take three to 
four years for market forces to correct. By phasing in entry free­
dom before pricing freedom, Congress limited the ability of air 
carriers with monopoly power in particular markets to exploit 
their advantage by raising prices to unreasonable levels while 
knowing that, as a: practical matter, new entry was unlikely in 
the short term.142 In contrast, the House-passed bill for deregu-

136. Airline Deregulation Act of 1978, § 37(a), 49 U.S.C. § 1482(d) (Supp. III 1979) 
(amending Federal Aviation Act § 1002(d)). 

137. Id. 
138. . Instead of being "required by" the public convenience and necessity, new service 

merely had to be "consistent with" the public convenience and necessity. Id. § 8, 49 
U.S.C. § 1371(d)(l)(A) (Supp. III 1979) (amending Federal Aviation Act § 401(d)(l)(A)). 
In addition, the burden of proving inconsistency with the public convenience and· neces­
sity was shifted to protestants. Id. § 14, 49 U.S.C. § 1371(d) (Supp. III 1979) (adding new 
para. 8 to Federal Aviation Act § 401(d)). Airlines were also allowed to enter one new 
route each year without first obtaining CAB approval. Id. § 12, 49 U.S.C. § 1371(d) 
(Supp. III 1979) (adding new para. 7 to Federal Aviation Act § 401(d)). 

139. Procedures were streamlined for airlines wishing to operate "dormant" authority 
issued to but not used by another airline. Id. § 12, 49 U.S.C. § 1371(d) (Supp. III 1979) 
(adding new para. 5 to Federal Aviation Act § 401(d)). Before this reform, airlines could 
successfully protest applications to serve routes where they were authorized to operate 
but were not doing so. 

The Act also streamlines route cases by allowing written submissions to be used exten­
sively instead of oral hearings. Id. § 21, 49 U.S.C. § 1371 (Supp. III 1979) (adding Fed­
eral Aviation Act § 401(p)). Finally, the Act removes "closed door" restrictions which 
prevented airlines from discharging passengers at intermediate stops on a flight. Id. § 16, 
49 U.S.C. § 1371 (Supp. ill 1979) (adding Federal Aviation Act § 401(e)). 

140. Federal Aviation Act§ 1601(a)(l)(A), 49 U.S.C. § 155l(a)(l)(A) (Supp. III 1979). 
141. Id. § 1601(a)(2), 49 U.S.C. § 1551(a)(2) (Supp. ill 1979). 
142. The Airline Deregulation Act attempted to minimize such short-term profiteer-
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lating the bus industry does not tie pricing freedom to entry. 
The bill grants an immediate ten-percent zone of upward pricing 
freedom, even though entry still will be determined on an expen­
sive and time-consuming case-by-case basis. Moreover, notwith­
standing the ·connection between pricing flexibility and entry 
freedom, a ten-percent upward zone is overgenerous, given that 
many routes are served by only one carrier, and that two compa­
nies dominate regular-route service. 

The best approach in this area would be for Congress to end 
route regulation immediately, while implementing a scheme of 
increased pricing flexibility. This pricing scheme should estab­
lish as baseline fares those in effect one year earlier, and should 
create a statutory zone, reaching five percent above and fifty 
percent below the baseline, within which fares cannot be sus­
pended as "unreasonable."148 The ICC should not have authority 
to after the upper boundary· of this zone, 144 and all ICC control 
over rates should cease four years after enactment. During the 
four-year transition period, carriers would remain· free to seek 
fare changes falling outside th_e zone, which would have to be 
justified as •~reasonable." The four-year period would allow car­
riers to take advantage of entry reforms to rationalize their route 
systems in ways that could lead to a more competitive system, 
justifying the subsequent removal of federal controls over inter­
city bus fares. 

ing, in contrast to air.cargo deregulation legislation passed one year earlier. See Pub. L. 
No. 95-163, 91 Stat. 1278 (codified in scattered §§ of 49 U.S.C. (Supp. III 1979)). The 
cargo law decontrolled rates upon enactment, but barred new entry into the industry for 
one year. Id. §§ 17(a), 18, 49 U.S.C. §§ 1388(a)(3), 1482 (Supp. III 1979) (adding Federal 
Aviation Act § 418(a)(3), and amending id. § 1002). Not surprisingly, the existing cargo 
carriers promptly boosted their prices, and Congress was careful not to put the cart 
before the horse a second time. See Aviation Regulatory Reform: Hearings on H.R. 
11145 Before the Subcomm." on Aviation of the House Comm. on Public Works and 
Transportation, 95th Cong., 2d Sess. 147 (1978) (testimony of CAB Chairman Alfred E. 
Kahn). See also Impact of Airline Deregulation: Hearings Before the Subcomm. on Avi­
ation of the Senate Comm.' on Commerce, Science, and Transportation, 96th Cong., 1st 
Sess. 54-55 (1979) (statement of CAB Chairman Marvin S. Cohen). 

143. These are the limits created by the Airline Deregulation Act. See Federal Avia­
tion Act § 1002(d)(4), 49 U.S.C. § 1551(d)(4) (Supp. III 1979). 

144. The Airline Deregulation Act gives the CAB authority to change the downward, 
but not the upper, limit under the Federal Aviation Act, ·§ 1002(d)(7), 49 U.S.C. § 

1482(d)(7) (Supp. III 1979). By contrast, the ICC can -adjust both the upper and lower 
limits of the zone of pricing freedom for truck rates. 49.U.S.C. § 10708(d)(2) (West Supp. 
1981). 
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B. Entry 
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The public interest would best be served if Congress were to 
end, effective immediately, ICC regulation over entry into mar­
kets and over decisions regarding the kinds of services to be pro­
vided in those markets. The ICC properly should retain only the 
role of requiring new companies to prove they are financially 
"fit, willing and able" to provide whatever type of bus service 
they choose to offer.145 No sound economic reason exists for obli­
gating a bus company to undergo cumbersome ICC procedures 
every time it seeks to add communities or services to its route 
structure. 

1. The entry barrier presented by ICC procedures- The 
major flaw of the House-passed bill is its requirement that the 
ICC continue issuing new authority on a c~e-by-case basis. 
Every time a carrier wants to expand operations, no matter how 
modestly, it must apply for and receive permission from the 
ICC. ICC _procedures can themselves be a major entry barrier, 
particularly for small companies, and may explain why so few 
companies apply for new authority. An applicant for new au­
thority must pay a $350 filing fee, 148 and probably a minimum of 
$1,000 for the necessary assistance of counsel. Even should no 
protests be filed, the Commission may determine that the appli­
cant has not demonstrated sufficient public need for the new 
service and thus deny the application in part, if not entirely. If, 
however, a carrier does protest, or if the Commission decides to 
require oral hearings, the bill for legal fees increases while the 
chances of success diminish. Furthermore, disgruntled protes­
tants still can go to court if an applicant is successful before the 
ICC, consuming more time and money, and possibly depriving 
the public· of new service in the interim.147 

145. The House-passed bill adds a statutory gloss to the definition of "fit, willing and 
able" by stating that the term "includes, among other things, financial fitness, operation• 
al fitness, and safety fitness." H.R. 3663, 97th Cong., 1st Sess. § 6(b)(l), 127 CoNG. REc. 
H8595 (daily ed. Nov. 19, 1981) (adding 49 U.S.C. § 10922(c)(7)). To promote safety, § 
18(b) of H.R. 3663 sets minimum insurance levels of $5 million for vehicles with a capac• 
ity of more than 15 passengers and $1.5 million for vehicles with a capacity of 15 passen­
gers or less. The Secretary of Transportation may, after a rulemaking proceeding, cut 
those levels in half, but only for a two-year transitional period. In addition, § 22 of H.R. 
3663 would amend 49 U.S.C. § 10925(d) to let the ICC, upon request of the Secretary of 
Transportation, suspend the certificate if the Commission finds that such carrier has 
been "conducting unsafe operations which are an imminent hazard to public health or 
property." 

146. 49 C.F.R. § 1002.2(d), pt. 1(3) (1980). 
147. Evidence in bus licensing cases tends to consist of statements by members of the 
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Such a system can deter all but the most affluent, the most 
determined, or the most litigious, and it should come as no sur­
prise that the ICC receives only a handful of bus applications 
each year.148 In fact, the impact of present procedures in deter­
ring new entry can be seen clearly in the industry's response to 
an emergency order issued by the ICC in mid-1979 as a reaction 
to the Iranian oil embargo and subsequent gasoline scarcity. 149 

The Commission allowed bus companies to initiate service that 
summer to any point they chose, simply by filing a form. During 
the three months that the interim procedures were in effect, the 
ICC received half as many applications for new authority as it 
had received in the previous three years.1110 This actual experi-

public either that (1) existing service is poor and if new service were allowed, the individ­
uals supporting the application would use it, or (2) existing service is adequate and 
would be impaired if new service were authorized. It is hard to imagine how such state• 
ments are helpful to the ICC in predicting whether new service should be authorized, 
and it is even harder to imagine the usefulness of having that testimony presented at an 
oral hearing, subject to cross-examination. As the Commission observed: 

The very nature of [evidence in bus licensing cases] is that it will be generalized. 
The testimony is often given by laymen, the service needed is nonrepetitive in 
nature, and often includes leisurely travel for which a future need or commit­
ment cannot directly be stated. 

We see little reason to subject unsophisticated passenger witnesses to exten­
sive cross-examination in routine cases merely to drive home a point the Com­
mission has recognized for years - the nature of passenger travel is such that 
even rather unspecific predictions by potential users are difficult. 

Rules Governing Applications for Operating Authority, 45 Fed. Reg. 86,771, 86,783 (Dec. 
31, 1980) (ICC Ex Parte No. 55 (Sub-No. 43)). 

The difficulties - and expense - of such proceedings are illustrated in a recent deci­
sion in which Greyhound challenged an application by Trailways Tamiami to operate 
between Atlanta and Orlando. Tamiami obtained 423 public witnesses in favor of the 
new service, and Greyhound lined up 390 opponents. After a 19-day hearing at which 327 
of these witnesses testified, an ICC board granted the application. Another year was con­
sumed by Greyhound's appeal to the full Commission, and yet another year by Grey­
hound's unsuccessful court appeal. Greyhound Lines, Inc. v. ICC, [1981) F'Eo. CARR. REP. 
(CCH) 11 82,956 (D.C. Cir. Oct. 9, 1981). 

148. See notes 93-98 and accompanying text supra. For example, during July 1981, 
the ICC published 1551 applications in the Federal Register for authority to operate as a 
motor carrier of freight, compared to only 79 applications for passenger authority. Of 
these latter applications, 44 were for regular-route authority, 1 sought charter authority, 
and 34 were for authority as a broker. 

149. 44 Fed. Reg. 30,810 (1979). 
150. See Comments of U.S. Dep't of Transportation, at 4, Entry Flexibility, Regular 

Route Passenger Service, 45 Fed. Reg. 1,434 (comment time extended Jan. 7, 1980) (ICC 
Ex Parte No. MC-133). See generally Comments of the Council on Wage and Price 
Stability, supra note 29, at 7-9. 

New services proliferated during this period. Greyhound carried 190,000 passengers on 
9 new routes, Trailways hauled 3,800 riders over 5 new routes, and at least 11 other 
carriers began new service. Furthermore, diversity and innovation abounded for service 
to small and large communities alike. For example, Jack Rabbit Lines started service to 
Onida and Agar, South Dakota, whose populations were respectively 689 and 142. Latin 
Express began service aimed at Spanish-speaking passengers between points in Florida 
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ence with an open entry regime suggests that ending ICC entry 
controls, except for inquiries into fitness, would be the most ef­
fective and speediest method of injecting new competition into 
the industry, providing the public with new service, including 
service to rural America, and giving bus companies the opera­
tional flexibility to realign route systems in the most economi­
cally rational way. 

2. Reforms in entry policy made by the House bill- As 
noted, the House-passed bill does not go this far, for it still re­
quires carriers to apply for new authority and prove fitness every 
time they want to add new service. Nonetheless, the bill does 
provide some substantial reforms of present practices. Current 
ICC procedures place an affirmative burden on applicants to 
prove that new service is "required by the present or future pub­
lic convenience and necessity."m The House-passed bill eases 
this burden by: (1) replacing the "public convenience and neces­
sity" criterion with a "public interest" standard,1112 which the 
committee report indicates is to be "interpreted as a lower bar­
rier to entry than the 'public convenience and necessity' test";1113 

(2) requiring only that the proposed service be "consistent with" 
public convenience and necessity, rather than "required by" 
such public purpose; and (3) shifting the. burden of proof to 
protestants, in effect creating a presumption that approval of 
new service is in the public interest.1u Protests against applica­
tions for new authority can be made only by carriers that actu­
ally serve the market or that would otherwise be affected di­
rectly by the application;11111 furthermore, the Commission can 
award new authority merely on a showing of fitness, without re­
gard to "public interest," when a point is not receiving bus ser­
vice or the new authority would replace abandoned service. us 

and the Northeast. Town Tour Fun Bus Company offered new luxury service - featur­
ing meals, stereo, and card tables - between Orange County, California, and Las Vegas. 
Id. at 8-9. 

151. 49 U.S.C.A. § 10922(a)(2) (West Supp. 1981); see 45 Fed. Reg. 86,771, 86,776, 
86,789-93 (1980) (to be codified at 49 C.F.R. §§ 1100.251-.252). 

152. H.R. 3663, 97th Cong., 1st Sess. § 6(b)(l), 127 CONG. REC. H8595 (daily ed. Nov. 
19, 1981) (adding new 49 U.S.C. § 10922(c)(l)) (authorizing the Commission to grant a 
certificate to fit, willing and able carriers unless it finds "on the basis of evidence 
presented by any person objecting to the issuance of the certificate, that the transporta­
tion to be authorized by issuance of the certificate is not consistent with the public 
interest"). 

153. HOUSE REPORT, supra note 17, at 29. 
154. Id. 
155. H.R. 3663, 97th Cong., 1st Sess. § 6(b)(l), 127 CONG. REC. H8595 (daily ed. Nov. 

19, 1981) (adding new 49 U.S.C. § 10922(c)(8)). 
156. Id. (adding new 49 U.S.C. § 10922(c)(5)). 
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While these reforms thus track the provisions of the Motor 
Carrier Act of 1980 with respect to freight,157 they make one im­
portant step forward. Although the Motor Carrier Act shifted 
the burden of proof to protestants with respect to "public conve­
nience and necessity," applicants for new trucking authority still 
must make some showing that the new service would "serve a 
useful purpose, responsive to a public demand or need. "158 As a 
practical matter, this requires applicants to obtain affidavits of 
support from shippers, receivers, trade associations, public offi­
cials, or others in order to get approval for authority from the 
ICC.1119 The House-passed bill places no such requirement on ap­
plicants for new bus service - an important step, because con­
tested bus route cases in the past usually have involved battles . 
between bus company lawyers in developing batteries of mem­
bers of the public to support or oppose the application, 180 even 
though such evidence had little practical value to the 
Commission.181 

3. Potential negation of the House-passed entry reforms­
While the reforms discussed thus far offer the potential for eas­
ier entry into the industry and onto specific routes, that poten­
tial could be negated if the Commission adopts narrow interpre­
tations of the very vague statutory language such as "public 
interest" or "fit, willing and able." Several provisions in particu­
lar could be interpreted to make the burden of proof .easier for 
protestants asserting that the proposed new service would divert 
revenues or traffic away from them in a manner contrary to the 
"public interest." The House-passed bill states that diversion of 
revenues or traffic from incumbent carriers shall not by itself be 
sufficient to deny an application.182 Nonetheless, the application 
may be denied if issuance "would impair, contrary to the public 
interest, the ability of the [incumbent] carrier to provide a sub­
stantial portion of the regular-route passenger service which the 
carrier provides. "183 

Viewed in its most favorable light, this provision codifies the 
Liberty Trucking standard, 1" which allows companies to protest 
successfully if they can show that the proposed service threatens 

157. Pub. L. No. 96-296, 94 Stat. 793, § 5 (amending 49 U.S.C. § 10922). 
158. 49 U.S.C.A. § 10922(b)(l) (West Supp. 1981). 
159. MOTOR CARRIER Ar:r HOUSE REPORT, supra note 67, at 14. 
160. HouSE REPORT, supra note 17, at 29. 
161. See note 147 supra. 
162. H.R. 3663, 97th Cong., 1st Sess. § 6(b)(l), 127 CONG. REc. H8595 (daily ed. Nov. 

19, 1981) (adding new 49 U.S.C. § 10922(c)(3)). 
163. Id. 
164. See note 91 and accompanying text supra. 
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not merely their continued operation on the route in question, 
but rather their continued existence. Approached from this per- · 
spective, the provision represents a salutary means for protect­
ing small carriers from Greyhound, while allowing such carriers 
to expand. After all, allowing Greyhound to serve a route could 
conceivably destroy a smaller carrier, while the converse seems 
highly unlikely: granting a small carrier authority to compete 
with Greyhound on a particular route may hurt Greyhound in 
that market, but would not threaten Greyhound's continued 
existence. 

The danger remains, however, that this language will not be so 
narrowly construed. The committee report states that this provi­
sion will prevent regular-route carriers from being "crippled by 
new applications who apply for excessively narrow grants of au­
thority designed to 'skim' the most lucrative traflic."1811 Simi­
larly, the bill instructs the ICC to consider as pertinent to the 
"public interest" whether granting the application would have 
an impact on small communities, 186 and the committee report 
suggests that applications could be denied if the new authority 
would siphon off lucrative traffic that subsidizes less profitable 
small-community service.187 In addition, the ICC is supposed to 
consider "any significant adverse impact" that granting an ap­
plication would have on commuter bus operations;188 again, the 
committee report suggests that incumbents could successfully 
protest on the ground that new charter service would diminish 
peak-hour traffic and force cutbacks in commuter service.189 

4. The bill's solicitude for small carriers and rural service­
These provisions are a far cry from open entry for all fit carriers. 
By allowing incumbents to argue that new service would permit 
"cream skimming," the House bill assumes the existence of 
cross-subsidies between various routes, a questionable assump­
tion in light of available evidence.170 Moreover, the bill seems to 
assume that small carriers need protection against larger carriers 
- particularly Greyhound - even though the American Bus As­
sociation has stated that smaller bus companies can compete 
successfully with larger companies171 and even though smaller 

165. HOUSE REPORT, supra note 17, at 31. 
166. H.R. 3663, 97th Cong., 1st Sess. § 6(b)(l), 127 CONG. REc. H8595 (daily ed. Nov. 

19, 1981) (adding new 49 U.S.C. § 10922(c)(4)(B)). 
167. HOUSE REPORT, supra note 17, at 31. 
168. H.R. 3663, 97th Cong., 1st Sess. § 6(b)(l), 127 CONG. REC. H8595 (daily ed. Nov. 

19, 1981) (adding new 49 U.S.C. § 10922(c)(4)(E)). 
169. HOUSE REPORT, supra note 17, at 31. 
170. See notes 112-15 and accompanying text supra. 
171. See note 32 and accompanying text supra. 
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companies appear to have lower average costs than Grey­
hound.172 According to one survey, the estimated average ex­
pense per bus-mile for Class I carriers was $1.40 in 1978, com­
pared to only $1.00 for Class II and m carriers. The significance 
of this disparity becomes apparent upon examination of 58 
routes identified by Trailways as unprofitable. The average loss 
per bus-mile stood at $0.44, with a range from $0.09 to $1.28, 
suggesting that a number of "loss" routes in fact could be ser­
viced at a profit by lower cost carriers, obviating the need for 
subsidies.173 

These data suggest that no need exists for denying applica­
tions out of fear for injury to smaller carriers or service to rural 
communities. By specifically sanctioning protests on these 
grounds, the House-passed bill should strengthen the hands· of 
incumbent carriers and, by making the applications process 
more expensive, may deter applications for new authority. These 
data also indicate that an open-entry policy for all fit carriers 
would be the best antidote for poor service, particularly to rural 
America. A small regional carrier can probably provide good ser­
vice at lower cost than larger national carriers, and in addition, 
may have the commitment to serving the region and a special­
ized knowledge of its needs. In fact, one study of service to rural 
communities found that in the short term "service to small 
towns seems no more threatened than that to larger cities. In 
fact, based upon the available financial data, it appears that the 
industry is healthier in rural areas than in highly urbanized ar­
eas. "17• Companies operating in the Southwest, which tends to 
be rural, showed greater profitability than firms in the more ur­
banized North Atlantic States,1715 . and service at many small 
Southwestern communities was so frequent that abandonment 
seemed unlikely if exit policy were also revised.178 Another study 
of service in Florida, where economic regulation ended abruptly 
and totally in July 1980, showed that free entry had caused no 
apparent harm to smaller firms; fifteen carriers other than Grey­
hound or Trailways were surveyed, and eight felt very strongly 
that they would or already had improved their market positions 
because of new opportunities provided since the end of intra­
state regulation.177 

172. See notes 30, 31 & 127 and accompanying text supra . . 
173. DOT SMALL COMMUNITY STUDY, supra note 10, at 37. 
174. SENATE SMALL COMMUNITY STUDY, supra note 80, at 35. 
175. Id. at 19. 
176. Id. at 22. 
177. Statement of Marcus Alexis, Acting Chairman, ICC, at 7, in House Bus Hear-
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C. Exit 

33 

Exit policy should be reformed to recognize that intercity bus 
travel forms part of a national transportation system and should 
be treated as such. Federal preemption of intrastate routes and 
rates is needed, not to enable federal regulation to replace state 
regulation, but for the purpose of allowing federal non-regula­
tion to displace state regulation. At the same time, sound exit 
policy would recognize the legitimate, useful role that state and 
local governments can play if a community or region is 
threatened with the loss of service. 

The House-passed bill does not wholly preempt state exit reg­
ulation of intrastate routes.178 Instead, it requires that bus com­
panies continue to seek approval from state regulatory agencies 
before either dropping entirely the intrastate portion of inter­
state service or reducing the frequency of such service to less 
than one trip per weekday.179 If the state agency denies the ap­
plication or fails to act within 120 days, the carrier can appeal to 
the ICC.180 Local parties can object to the discontinuance of ser­
vice, 181 and the bill directs the ICC to honor those protests if it 
finds that discontinuance or reduction is "not consistent with 
the public interest" or that continuing the service would not 
constitute an "unreasonable burden on interstate commerce. "182 

The House-passed bill makes no change in the current law on 

ings, supra note 16. See generally Interstate Commerce Comm'n, Commission Studies of 
Florida Motor Carrier Deregulation: An Interim Report 3-9 (April 1981) [hereinafter 
cited as ICC Fla. Deregulation Report]. 

178. In the area of exit, there is limited preemption of fares and entry on the intrd­
state portions of ICC-authorized interstate routes. The carrier must still seek approval 
from the state regulatory agency, but H.R. 3663 would let the carrier appeal adverse 
decisions to the ICC if the request is denied or not decided within a certain period of 
time. In the entry area, the House-passed bill could be used to eliminate so-called 
"closed door" restrictions which block intrastate service. For example, a carrier may 
serve the Boston to Cleveland route, with intermediate stops at Rochester and Syracuse, 
but be unable, because of state regulation, to carry local passengers between Rochester 
and Syracuse. Section 6 of H.R. 3663 would add a new 49 U.S.C. § 10922(c)(2) to allow 
appeals to the ICC if requests to serve such intrastate legs are denied by the state 
agency. See HousE REPORT, supra note 17 at 33-34. 

Section 17 of H.R. 3663 would amend 49 U.S.C. § 11601 to enable the ICC to overturn 
state rate decisions on such intrastate legs as well, in response to complaints from the 
industry that state agencies keep the fares on these legs below fares on interstate legs of 
similar distance. See HOUSE REPORT, supra note 17, at 21-27 & 44-46. 

179. H.R. 3663, 97th Cong., 1st Sess. § 16(a), 127 CoNG. REc. H8595 (daily ed. Nov. 
19, 1981) (adding 49 U.S.C. § 10935(a)). 

180. Id. 
181. Id. (adding 49 U.S.C. § 10935(c)). 
182. Id. (adding 49 U.S.C. § 10935(e)). 
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exit from interstate routes, which can be accomplished simply 
by filing an application to amend the certificate granting the 
authority.188 

An earlier provision of the House-passed bill, proposed by the 
ICC, offered a better approach to exit reform. That proposal 
would simply have preempted state regulation of exit on intra­
state portions of interstate routes, 184 and required the ICC to 
adopt a notice and substitution procedure for dealing with a 
proposed abandonment of either interstate or intrastate ser­
vice.185 Under this procedure, a bus company wishing to discon­
tinue service would be required to give notice to the ICC, the 
pertinent state agency, and the affected communities.188 Such 
notice would be intended to let the affected parties make ar­
rangements to retain the service, find a substitute carrier, or 
make plans for the abandonment. 

Under the ICC's proposal, service could be abandoned if no 
protest were filed, but a protest received within thirty. days 
would require the carrier within fifteen days to furnish the ICC 
and any protestants with an estimate of additional revenues or 
subsidies needed to continue service, along with supporting data 
on traffic, revenue, and other information needed to calculate an 
adequate subsidy level.187 Thereafter, the carrier could abandon 
service within thirty days unless (1) the ICC found further in­
vestigation to be needed in order to decide if the incumbent or 
another carrier could continue the service or (2) the carrier re­
ceived an offer of financial assistance, presumably in the form of 
a differential operating subsidy.188 In the latter case, if the car­
rier did not accept the offer within another thirty days, the 
Commission could either allow discontinuance or order the car­
rier to continue operations for another sixty days. If no agree­
ment was reached by the end of that sixty-day period, the bus 
company could then discontinue service.189 

The ICC's suggested approach has a number of desirable fea-

183. 49 u.s.c. § 10925 (Supp. m 1979). 
184. Section 14(b) of H.R. 3663, 97th Cong., 1st Seas: (1981), as originally proposed 

by the ICC, would have added a new 49 U.S.C. § lllOl(d) to prohibit states from regu­
lating discontinuance or scheduling of service along interstate portions of interstate 
routes. In addition, § 15(b) of that version would have amendetl 49 U.S.C. § 11501(b) by 
setting minimum standards that state regulatory agencies must follow if they wish to 
retain authority to regulate intrastate levels of passenger fares and express rates. 

185. H.R. 3663, 97th Cong., 1st Sess. § 14 (1981) (adding 49 U.S.C. § lllOl(d), (e)). 
186. Id. (adding 49 U.S.C. § 11101(e)(2)). 
187. Id. (adding 49 U.S.C. § 1110l(e)(3)). 
188. Id. (adding 49 U.S.C. § 1110l(e)(4)). 
189. Id. (adding 49 U.S.C. § 1110l(e)(5)). 
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tures. First, it forces the ICC to take a more active role in moni­
toring abandonment of service. Second, it prevents abrupt and 
total cessation of service, and - when viewed in conjuction with 
the open entry reforms suggested in this Article - allows the 
substitution of new carriers that may off er better service than 
the existing carrier. Finally, it gives state and local agencies, 
which are closely attuned to local transportation needs, the op­
portunity to find a substitute carrier or to pay for local service 
that cannot be economically justified but which local groups be­
lieve should be continued. Nine states presently support inter­
city bus service through direct subsidies, 190 and several states 
operate or fund specialized bus service for people with particular 
needs such as the elderly or the handicapped.191 In addition, 
Congress has authorized a grant program for transportation as­
sistance in rural and sinall urban areas,192 although the cost 
structure of bus firms may in fact make such subsidies unneces­
sary as a practical matter.198 

IV. ANTITRUST AND THE INTERCITY Bus INDUSTRY 

The antitrust laws curb anticompetitive activities in all indus­
tries not subject to ICC-type economic regulation. Any proposal 
for reducing ICC control over the bus industry must consider 
whether, in light of the skewed industry structure engendered by 
regulation, the antitrust laws could suffice to curb anticompeti­
tive · conduct in the industry should it be immediately deregu­
lated.194 Perhaps Greyhound's dominance would enable it to 
take advantage of deregulation and drive smaller companies out 
of business through monopolistic practices.195 Perhaps smaller 
companies would be better protected - and competition thus 
enhanced - if, at least for a transition period, Greyhound were 
subject to certain regulatory restraints on anticompetitive prac-

" 

190. MAC DEREGULATION STUDY, supra note 20, at 25 (California, Iowa, Michigan, 
Minnestoa, New Jersey, New York, Oregon, Pennsylvania, and West Virginia). See gen­
erally DOT SMALL COMMUNITY STUDY, supra note 10, at 34-35; ICC PRELtMINARY STUDY, 
supra note 18, at 101-04. 

191. Statement of William L. McCracken, Sr. Vice President, Greyhound Lines, Inc., 
at 11-12, in House Bus Hearings, supra note 16. 

192. Federal Public Transportation Act of 1978, § 313, 49 U.S.C. § 1614 (Supp. m 
1979). 

193. See notes 113-16 and accompanying text supra. 
194. See note 15 supra. 
195. For a detailed statement of these concerns, see Comments of '!'railways, Inc., 

supra note 6, at 37-143. 
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tices that would extend beyond the protections afforded by the 
antitrust laws against anticompetitive practices. 

The answer to these legitimate concerns is that the antitrust 
laws - enforced through private lawsuits and by federal agen­
cies - can be relied upon by Congress as a full substitute for 
ICC control over the intercity bus industry. Small bus compa­
nies can compete with the giants because of their generally lower 
costs and because the industry lacks the characteristics of a nat­
ural monopoly.198 Absent federal regulation, the intercity bus in­
dustry would exist in a structurally competitive organization and 
should be subjected to the antitrust laws in the same fashion as 
"nonregulated" firms. The fears of overreaching by the largest 
carriers appear to be unwarranted on purely economic grounds. 

That smaller carriers have little to fear in the way of monopo­
listic behavior is suggested by the experience in Florida, where 
all regulation of intrastate bus operations ceased in July 1980.197 

Greyhound has not monopolized service, and indeed, smaller 
companies perceive deregulation as a significant opportunity for 
expansion.198 Similarly, fears were expressed during debates on 
the Airline Deregulation Act that the trunk airlines would 
swamp the smaller companies, but in fact, the regional airlines 
are prospering while their larger competitors are losing market 
shares.199 

Immediate reliance upon the antitrust laws represents the 
best way to ensure a maximum of competition along with vigor­
ous strictures on anticompetitive behavior. As an alternative, 
however, Congress could phase-in full reliance on the antitrust 
laws by maintaining, at least for a few years, certain express re­
strictions on carrier conduct, particularly that of Greyhound. 
Such an alternative approach would respond to the concerns of 
smaller carriers that feel threatened by their larger competitors, 
giving them a transition period within which to realign their 
route structure and position themselves in the marketplace. The 
drawback of such a plan, though, is its maintenance of restric­
tions on the ability of larger carriers to respond to public need in 
situations that might force some smaller companies out of busi­
ness. Moreover, the Florida experience suggests there is no such 
need to protect smaller companies from predatory or anticompe-

196. See notes 26-32, 127 and accompanying text supra. 
197. See note 177 and accompanying text supra. 
198. See text accompanying notes 177 supra & 230 infra. 
199. See AIRLINE DEREGULATION: THE EARLY EXPERIENCE 91-157, 213-34 (J. Meyer & 

C. Oster eds. 1981). See generally U.S. GENERAL ACCOUNTING OFFICE, THE CHANGING AIR­
LINE INDUSTRY: A STATUS REPoRT THROUGH 1980, at 26 (CED-81-103) (1981). 
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titive activities. 
Against this background, then, consideration can be given to 

specific anticompetitive activities that Greyhound might engage 
in by exercising its monopoly power. This will involve evaluation 
of how such conduct would be regulated under the antitrust 
laws, and what sort of short-term restraints Congress might seek 
to enact or retain if it preferred to defer immediate reliance on 
the antitrust laws. 

A. Setting Predatory Fares or Rates 

Defining a predatory fare is difficult at best, 200 and discussions 
of predatory pricing in case law and the literature have suffered 
from the "failure to delineate clearly and correctly what prac­
tices should constitute the offense, and exaggerated fears that 
large firms will be inclined to engage in it"; allegations of preda­
tory pricing often ignore "the possibility that the alleged 
predator's cost is ... more than covered by his price."201 Areeda 
and Turner posit that .predatory pricing makes economic sense 
only if (1) the putative predator has greater financial staying 
power than its competitors and (2) the predator has substantial 
chance that its losses will be exceeded by the profits to be 
earned after the competition is destroyed. 202 

In the intercity bus industry, where fixed costs are relatively 
low and entry barriers could be significantly reduced by regula­
tory reform, it is doubtful that Greyhound could engage in pred­
atory conduct. This seems particularly true if, as the evidence 
suggests, Greyhound's costs are higher than its smaller competi­
tors. 203 Even if Greyhound were to force out a competitor on a 
particular route through cut-rate pricing, the ease of entry under 
a deregulated environment would make it very difficult for Grey-

200. For example, the Airline Deregulation Act of 1978, § 2(a)(2), defined "preda­
tory" 83 "any practice which would constitute a violation of the antitrust laws 83 set 
forth in [the first § of the Clayton Act, 15 U.S.C. § 12 (1976))." 49 U.S.C. § 1301(35) 
(Supp. III 1979). 

201. Areeda & Turner, Predatory Pricing and Related Practices Under Section 2 of 
the Sherman Act, 88 HARv. L. REV. 697, 698 (1975) (footnotes omitted) [hereinafter cited 
83 Areeda & Turner]. See also Scherer, Predatory Pricing and the Sherman Act: A 
Comment, 89 HARv. L. REV, 869 (1976); Areeda & Turner, Scherer on Predatory Pricing: 
A Reality, 89 HARV. L. REv. 891 (1976); Scherer, Some Last Words on Predatory Pric­
ing, 89 HARV. L. REv. 901 0976). For a fuller discussion of destructive competition, see 
F. SCHERER, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE 198-206 
(1970). 

202. Areeda & Turner, supra note 201, at 698. 
203. See note 127 supra. 
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hound to avoid new competition that would siphon off potential 
monopoly profits. Moreover, considering that Greyhound faces 
the possibility of new competition not just on a few routes, but 
throughout its system, it seems highly doubtful that predatory 
pricing would or could make economic sense for Greyhound for 
any sustained period.204 Clearly, some smaller companies could 
be hurt should Greyhound cut its prices. However, simply lower­
ing fares to meet competition need not violate the antitrust 
laws205 

- and indeed could have substantial public benefit - so 
that a general fare reduction might still be legal under the anti­
trust laws if Greyhound earns a profit.208 

Because predatory pricing likely would not emerge absent ICC 
controls, there seems no need to provide a special remedy for 
smaller bus companies. If, however, Congress wishes to retain 
transitional protection in this area, the ICC could be authorized, 
upon compliant or its own initiative, to suspend, investigate, or 
cancel fares as predatory, even if they fall within the zone of 
pricing freedom. This approach was taken in the House-passed 
Bus Regulatory Reform Act of 1981,207 as well as both the Air­
line Deregulation Act208 and the Motor Carrier Act of 1980. 209 

B. Entering a Market and Driving Out a Competitor 

If ICC entry controls for fit carriers were ended immediately, 
as this Article recommends, Greyhound would not violate the 
antitrust laws simply by entering a new route, even if the incum­
bent withdrew. Similarly, Greyhound could have a "monopoly" 
on a route that would not necessarily be illegal and might even 
benefit the public, for example, by establishing through-service 
on a single carrier. It seems unlikely, moreover, that a court re­
viewing a monopolization claim would consider a single city-pair 
route or even the surrounding region to be the relevant market, 

204. See Areeda & Turner, supra note 201, at 698-99. In recent congressional testi­
mony, Greyhound called predatory pricing in the bus industry "foolish, if not suicidal." 
Statement of William L. McCracken, Sr. Vice President, Greyhound Lines, Inc., at 34, in 
House Bus Hearings, supra note 16. 

205. See, e.g., International Air Indus., Inc. v. American Excelsior Co., 517 F.2d 714, 
726 (6th Cir. 1975), cert. denied, 424 U.S. 943 (1976). 

206. See Telex Corp. v. International Bus. Machs. Corp., 510 F.2d 894, 926 (10th 
Cir.), cert. dismissed, 423 U.S. 802 (1975). 

207. H.R. 3663, 97th Cong., 1st Sess. § 11, 127 CONG. REc. H8595 (daily ed. Nov. 19, 
1981) (amending 49 U.S.C. § 10708). . 

208. 49 U.S.C. § 1482(d)(4) (Supp. Ill 1979). 
209. 49 U.S.C.A. § 10708(d)(4) (West Supp. 1981). 
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absent more egregious conduct on the part of Greyhound. 210 

Under an open entry regime, some "bridge carriers" likely 
would be absorbed into larger companies or would decide to go 
out of business, but this would not necessarily be contrary to the 
public interest. Bridge carriers are usually small companies pro­
viding direct service between two points, while entry restrictions 
under ICC regulations often required a larger carrier to operate 
between those points only in a longer, more circuitous way.211 

Artificially reserving such direct service to bridge carriers does 
keep smaller companies in business, but it obviously can make 
travel more difficult and time-consuming for passengers who 
would be forced to switch to a bridge carrier to obtain the most 
direct route between two points. 

As a transitional measure, Congress could limit open entry by 
Greyhound·- and possibly Trailways as well - by allowing 
smaller companies to file protests under the Liberty Trucking 
standard:212 Greyhound could be denied a route if its entry 
threatened to drive the incumbent out of business. This ap- . 
proach presents servious drawbacks if maintained in effect for 
too long, because it could prevent Greyhound, or Trailways, 
from developing efficiencies that would benefit the public. The 
House-passed bill could be narrowly construed as allowing the 
Liberty Trucking standards of protection, although the bill's 
language creates the risk that new authority could be denied on 
other less appropriate grounds as well.213 

C. Refusing to Cooperate With Competitors 

1. Interline Service- Bus companies traditionally engage in a 

210. In light of Greyhound's national route network, national fare system, and na­
tional planning, it can be argued that the relevant market for monopolization claims in 
intercity bus service is national under the doctrine of United States v. Grinnell Corp., 
384 U.S. 563, 575 (1966). Even with a national market, however, there may be regional 
submarkets in which violations occur. For example, a three-state region was the area in 
which anticompetitive conduct was found to exist in Mt. Hood Stages, Inc. v. Greyhound 
Corp., 555 F.2d 687 (9th Cir. 1977), vacated and remanded on other grounds, 437 U.S. 
322 (1978). 

211. This was the situation in Mt. Hood Stages v. Greyhound, 555 F.2d 687 (9th Cir. 
1977), vacated and remanded on other grounds, 437 U.S. 322 (1978), where Mt. Hood 
was a "bridge carrier" operating direct service between Klamath Falls and Biggs, Oregon, 
while Greyhound operated more roundabout service that would have caused passengers 
to ride 110 more miles on a San Francisco-Spokane trip than if they switched to Mt. 
Hood. For a discussion of the special situation of bridge carriers, see ICC Bus STUDY 
GROUP REPORT, supra note 22, at 34-35. 

212. See note 91 and accompanying text supra. 
213. See notes 163-69 and accompanying text supra. 
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variety of cooperative activities designed to facilitate passenger 
travel. For example, they offer "interline" service, allowing pas­
sengers to make connections between routes that may not be 
served by one carrier. Such interlining is facilitated if carriers 
lease their terminal space to others, quote each other's fares, and 
make scheduling information about other lines available to pas­
sengers. Given the nature of intercity bus transportation, in a 
deregulated environment such practices would in all probability 
be continued voluntarily, for economic reasons·, particularly if 
carriers realign their route structures to achieve greater efficien­
cies. Suppose, for example, that in a less regulated environment 
Greyhound's route system and high cost structure make it advis­
able to concentrate on long-haul markets and to drop marginal 
or short-haul service, which presumably would be picked up by 
lower-cost regional carriers. Greyhound would then be more de­
pendent on the passenger "feed" provided through these smaller 
companies, so that its own economic interests would dictate vol­
untary interlining. 

If, however, Greyhound refused to interline, an affected car­
rier could receive monetary and injunctive relief under the anti­
trust laws - provided that Greyhound were acting with an anti­
competitive purpose and had the power to originate a 
substantial amount of traffic at the points in question. So the 
court held in Mt. Hood Stages, Inc. v. Greyhound Corp.,214 

where Greyhound tried to drive a competing carrier out of busi­
ness by, inter alia, refusing to interline. Moreover, the conclu­
sion that Greyhound could violate the antitrust laws by refusing 
to interline is consistent with other decisions requiring a firm 
with requisite market power to refrain from using that power to 
preserve or extend its market share.215 

214. 555 F.2d 687 (9th Cir. 1977), vacated and remanded on other grounds, 437 U.S. 
322 (1978). 

215. See, e.g., Otter Tail Power Co. v. United States, 410 U.S. 366 (1973) (utility's 
refusal to wholesale power·to or allow the use of transmission lines by municipal distrib­
utors found violative of the Sherman Act); Lorain Journal Co. v. United States, 342 U.S. 
143 (1951) (refusal by sole newspaper in area to accept advertisements from retailers also 
advertising with competing radio station held illegal); Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U.S. 359 (1927) (refusal to supply wholesaler with goods at 
other than retail prices held unlawful); United States v. Klearfiax Linen Looms, Inc., 63 
F. Supp. 32 (D. Minn. 1945) (refusal by sole manufacturer of material to sell to distribu­
tor so that distributor could compete for government contract held a violation of § 2 of 
the Sherman Act). 

Thus, Greyhound's use of its dominant market power to bar a competitor from the 
market by refusing to deal might be a violation of the antitrust laws. See Crew, Do Anti­
trust Laws Provide a Feasible Alternative to Regulation?, 47 ICC PRAc. J. 673, 681 
(1980). 
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An alternative to immediate reliance on the antitrust laws to 
ensure adequate interlining would be retention of that portion of 
the Interstate Commerce Act making interlining mandatory for 
bus companies.216 Indeed, the House-passed bill does not alter 
bus companies' obligations to construct through-routes and joint 
fares. This approach guarantees the continued existence of in­
terline service, which often makes economic sense217 and will 
likely be provided in any event, particularly if large carriers em­
phasize longer routes and rely on smaller carriers to operate 
"feeder" service. 

2. Terminal access- Access to Greyhound terminals by com­
peting carriers raises related problems, because interlining re­
quires that passengers be able to catch connecting buses quickly 
and conveniently. The fear has been expressed that Greyhound 
might attempt to deter interlining or steer passengers toward its 
own service by limiting access to its terminals.218 

This problem is somewhat more difficult than questions of in­
terlining, particularly because bus terminals, unlike airports, are 
privately owned and are subject to legitimate space limitations. 
Various decisions, however, suggest that the antitrust laws obli­
gate Greyhound to make its terminals available to competing 
carriers. Under the "bottleneck theory" of antitrust liability,219 

"a business or group of businesses which controls a scarce facil­
ity has an obligation to give competitors reasonable access to 
it."22° For example, in United States v. Southwestern Grey­
hound Lines, Inc., 221 Greyhound and other bus companies oper­
ated a terminal used by a small, local line. The local line was 
evicted from the bus terminal after it arranged with another car­
rier to offer competing interstate service. While the district court 
acknowledged that Greyhound had no obligation to accept any 
carrier as a tenant, nonetheless the eviction of the local bus line, 
motivated by anticompetitive animus, was found to be a viola­
tion of the antitrust laws. 232 

216. 49 U.S.C. § 10703(a)(3) (Supp. ill 1979). 
217. See text following note 213 supra. 
218. See HousE REPORT, supra note 17, at 49. 
219. See Mid-Texas Communications Sys., Inc. v. American Tel & Tel. Co., 615 F.2d 

1372, 1387 n.12 (5th Cir. 1980). 
220. Byars v. Bluff City News Co., 609 F.2d 843, 856 (6th Cir. 1979). 
221. (1953) Trade Cas. 68,355 (N.D. Okla.). 
222. See also Gamco, Inc. v. Providence Fruit & Produce Bldg., Inc., 194 F.2d 484 

(1st Cir.), cert. denied, 344 U.S. 817 (1952) (wholesaler tenant's eviction from building 
owned by other wholesalers in most convenient location held unlawful); United States v. 
Terminal R.R. Ass'n, 224 U.S. 383, 411 (1912) (carriers' prevention of competing carrier's 
use of railroad terminal held violative of Sherman Act where geographic constraints fun. 
ited city to only one station); Associated Press v. United States, 326 U.S. 1 (1945) (asso-



42 Journal of Law Reform [VOL. 15:1 

Thus, case law clearly suggests that Greyhound has a duty to 
deal with its competitors on a reasonable and nondiscriminatory 
basis in allowing them to use terminal space, and can be liable 
for failure to do so. Indeed, by the terms of a 1957 consent de­
cree that ended an antitrust suit brought by the Justice Depart­
ment, Greyhound is enjoined from discriminating against "a bus 
operator, using a terminal owned or controlled by [Greyhound] 
in the provision of usual terminal services and facilities . . . in­
cluding, but not limited to, the sale and issue of tickets, the 
routing of passengers, and the dissemination of travel 
information. "223 

While terminal access for smaller carriers may be adequately 
ensured by the antitrust laws, the problems presented by access 
to competitors' facilities deserve thorough examination. The 
House-passed bill directs the Secretary of Transportation and 
the ICC to investigate the ownership, location, and adequacy of 
bus terminals in providing passenger service. 224 This study 
should be highly useful in determining what steps, if any, Con­
gress should take in this area. It may well be true that the 1957 
consent decree - combined with the "bottleneck theory" of an­
titrust liability - adequately protects smaller carriers. On the 
other hand, there may be the need for a mandatory access provi­
sion of the sort that already exists for the railroads.2211 At this 
stage, more information is needed. 

3. Proscription of unfair practices under the Interstate Com­
merce Act- Aside from refusing to interline or barring competi­
tors from terminals, Greyhound might engage in other anticom­
petitive actions, such as routing traffic around a bridge carrier to 
drive it out of business, refusing to quote an interlining carrier's 
fare, or arranging schedules to preclude connections. While such 
actions may be an illegal refusal to deal, upon a proper showing 
of Greyhound's dominance and anticompetitive purpose, they 
may also be proscribed under a provision of the Interstate Com­
merce Act requiring that a "practice related to transportation or 
service provided by a carrier ... must be reasonable."228 Al­
though broadly worded, the ICC could use this section more vig­
orously to prosecute and deter "unfair or deceptive practices or 
unfair methods of competition" in the same way those practices 

ciation's bylaws restricting competitors of members from membership found unlawful). 
223. United States v. Greyhound Corp., [1957) Trade Cas. 73,086, 73,089 (N.D. Ill.). 
224. H.R. 3663, 97th Cong., 1st Sess. § 26, 127 CONG. REc. H8595 (daily ed. Nov. 19, 

1981). 
225. See 49 U.S.C.A. § 11103 (West Supp. 1981). 
226. Id. § 10701(a). 
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are proscribed for "nonregulated" industries by section 5 of the 
Federal Trade Commission Act. 227 As part of full deregulation, 
Congress could transfer to the FTC the authority to regulate 
such anticompetitive practices in the intercity bus industry, cre­
ating a remedy · for small carriers injured by any unfair 
practices. 228 

CONCLUSION 

Deregulation of the intercity bus industry will go a long way 
toward improving service to passengers. The Bus Regulatory Re­
form Act of 1981, passed recently by the House of Representa­
tives, makes some changes but does not go far enough. If any­
thing, this is one area where Congress could start catching up 
with the states. In July 1980, Florida became the first state to 
end public utility-style intrastate regulation of transportation 
companies, and the voters of Arizona overwhelmingly approved 
a similar approach in November 1980.229 Although the Florida 
experience is too new to draw any definitive conclusions, an ICC 
study reported in April 1981 that: (1) Greyhound and Trailways 
had increased their total weekly scheduled miles by eight and 
seven percent, respectively; (2) carriers were experimenting with 
new fare options; (3) charter service had improved, and bus 
companies were using their equipment more efficiently; and (4) 
where service losses occurred due to shifts in regular-route ser­
vice, either another carrier entered the market, another carrier 
remained in the market, or another carrier was providing service 
to a nearby community.230 

ICC regulation of the intercity bus industry developed during 
the 1930's, when assuring the :financial stability of American 

227. 15 U.S.C. § 45 (1976 & Supp. IV 1980). . 
228. In this connection, it should be noted that private antitrust litigation, while ex­

pensive and time-consuming, is always available. In the leading case of Mt. Hood Stages, 
Inc. v. Greyhound Corp., 555 F.2d 687 (9th Cir. 1977), vacated and remanded on other 
grounds, 437 U.S. 322 (1978), Greyhound was found to have attempted to run Mt. Hood 
out of business by refusing to quote Mt. Hood's fares to potential interline passengers, 
by arranging schedules that routed passengers around Mt. Hood's more direct bridge 
service, by refusing to distribute Mt. Hood's schedules in Greyhound stations, and by 
ending interline service with Mt. Hood. Because of the novel legal issues in the case, Mt. 
Hood· did not recover damages for over a decade. Nonetheless, the treble-damage award · 
was $13.1 million, plus $1.25 million in attorneys' fees and costs. 

229. See MAC DEREGULATION STUDY, supra note 20, et 20, 25-26. 
230. ICC Florida Deregulation Report, supra note 177, at 3-9. See also Washington 

Post, Dec. 26, 1980, et C6, col. 1; U.S. DEP'T OP TRANSPORTATION, DEREGULATION AND 

INTERCITY Bus OPERATIONS IN FLoawA: A PRELIMINARY STUDY 67-69 (1981). 
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business was a top priority. As America enters the 1980's, how­
ever, the challenges are double-digit inflation, a stagnant econ­
omy, and an uncertain world oil situation. These problems de­
mand not stifling cartel regulation, but more competition, 
greater productivity, and increased fuel conservation. Deregula­
tion will not solve all the problems of the intercity bus industry; 
it will not undo the business cycle or bring down the price of 
fuel. Yet it will encourage competition by giving the bus indus­
try new operating flexibility and new incentives to innovate, 
thereby improving service to the travelling public. 


