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THE EROTICS OF TORTS

Carol Sanger*

FemMINIST AccuseDp OF SEXUAL HARASsMENT. By Jane Gallop.
Durham, N.C.: Duke University Press, Public Planet Books. 1997.
Pp. 101. $9.95.

I

“What kind of feminist would be accused of sexual harass-
ment?” asks Jane Gallop (p. 1). Gallop quickly provides her own
challenging answer: “the sort of feminist . . . that . . . do[es] not
respect the line between the intellectual and the sexual” (p. 12).
Gallop is firm and unrepentant about not respecting this line: “I
sexualize the atmosphere in which I work. When sexual harassment
is defined as the introduction of sex into professional relations, it
becomes quite possible to be both a feminist and a sexual harasser”
(p. 11). Figuring out what this means — and what its implications
are for professors, for feminists, for law schools — is the task I've
set for this review. I begin with a warning. As Margot Channing
suggested some forty years ago, “Fasten your seat belts. It’s going
to be a bumpy night.”1

The atmosphere that Gallop sexualizes is the Department of
English and Comparative Literature at the University of Wisconsin
at Milwaukee, where Gallop, “one of the ornaments of the post-
structuralist school,”? is a Distinguished Professor. Her best known
books, Thinking Through the Body and The Daughter’s Seduction,
offer close readings of Sade, Freud, Lacan, Cixous, and Irigaray at
the intersection of feminism and psychoanalysis.> Feminist Accused
of Sexual Harassment seems an altogether different kind of project.
It offers a close reading of one woman, Jane Gallop herself, as the
subject of sexual harassment complaints brought by two graduate

* Professor of Law, Columbia Law School. B.A. 1970, Wellesley; J.D. 1976, Michigan.
— Ed. I would like to thank Ed Baker, Carol Chomsky, Jane Ginsburg, Florence Keller,
Eben Moglen, and Jeremy Waldron for their suggestions and Pam Scheininger, Columbia
Law School, 1998, for excellent research assistance. I also thank participants at faculty work-
shops at the University of Minnesota Law School, the University of Jowa College of Law,
and Columbia Law School for thoughtful and good-natured comments.

1. AL Asourt Eve (20th Century Fox 1950).
2. Janet Malcolm, It Happened in Milwaukee, N.Y. Rev. Books, Oct. 23, 1997, at 8.

3. JANE GaLLor, THINKING THROUGH THE BopY (1988); JANE GaLLoP, THE DAUGH-
TER’s SEDUCTION: FEMINISM AND PsycHoANALYsis (1982); other books include READING
Lacan (1985); PEDAGOGY: THE QUESTION OF IMPERSONATION (1995); and AROUND 1981:
AcapemMic FEMmisT LitERARY THEORY (1992) [hereinafter GALLOP, AROUND 1981].
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students after she kissed one of them in public. Feminist Accused
— and Acquitted, although this outcome doesn’t make its way to
the title — is Gallop’s effort to tell her story so that, as she puts it,
everyone can “understand what’s going on with sexual

harassment.”*

What’s going on, according to Gallop, is doctrine gone haywire.
No longer is sexual harassment concerned with brutish male bosses
demanding sex from female subordinates in exchange for job secur-
ity. Sexual harassment has moved from explicit demands and
threats to “charged talk or behavior; implicit professional threats
[that] could possibly cover the entire range of professional interac-
tion” (p. 8). In addition to the potentially “limitless” possibilities in
form, the cast of players has also increased (p. 8). “Harassment
need not be perpetrated by bosses; peers can harass, even subordi-
nates. And gender can be a variable: increasing numbers of cases
involve a man claiming to have been harassed or a woman accused
of harassment” (p. 8). Indeed, as things stand now, even a feminist
can be accused, and even when the underlying relationship was
heartily consensual.

This, for Gallop, is the most troubling aspect of what is going on:
the inclusion of consensual sexual or amorous relationships be-
tween teachers and students within general harassment policies and
prohibitions. Feminist Accused takes aim at this “bloated . . . ram-
pant expansion” (p. 8) and argues that sexual harassment as now
conceptualized and applied in schools is stupid, regressive, and fatal
both for sex and for the production of knowledge. Gallop argues
that sexual harassment law and policy should have nothing to do
with consensual relations between professors and graduate stu-
dents, for two reasons. First, law should play no part in incapacitat-
ing adult women by refusing yet again to recognize their desire for
and ability to consent to sex. As she explains in a critique familiar
to feminists, “Denying women the right to consent reinforces our
status as objects rather than desiring subjects” (p. 38). Policies that
deem all sex with professors sexual harassment are based on the
protective assumption that “women do not know what we want,
that someone else, in a position of greater knowledge and power,
knows better” (pp. 38-39). Gallop’s position is that adult women,
even young adult women students, know and should be able to act
on what they want.

4. P. 7. FEmNisT AccuseD is part of the new Public Planet Books series published by
Duke University Press. The series aspires to “provide a running narrative of our societies at
this particular fin de siécle.” Dilip Gaon Kar & Michael Warner, Introduction to Public
Planet Book Series, appearing in JANE GALLOP, FEMINIST ACCUSED OF SEXUAL HARASs-
MENT (1997). It attempts “to open the scholarly discourse on contemporary public culture
... and to illuminate that discourse with the kinds of narrative that will challenge sophisti-
cated readers, make them think, and especially make them question.” Id.
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Her second argument, perhaps less familiar to those who attend
the annual meeting of the Association of American Law Schools
rather than that of the Modern Language Association, is that teach-
ing is at core an erotic enterprise. Intense, amorous, even sexual
relations between professors and students lie at the heart of what
good teaching is about — the production and acquisition of knowl-
edge. The argument comes in varying strengths. Consider this mid-
level version: “Whether it is perceived as an instrument of domi-
nance or a mode of revelation, the educational process involves an
emotionally suffused link between human beings. Its intimacies
form a tangled web of intellectual aspiration and erotic desire.”>
More simply, “learning and teaching are acts of desire and pas-
sion.”6 Gallop, however, endorses a stronger version, one that
more or less goes the full Monty. Good professors should have stu-
dents eager to sleep with them and there is nothing wrong in em-
powering those students intellectually and sexually by taking them
up on their offers (p. 12). She speaks as one who was so empow-
ered” and who has subsequently also empowered a number of her
students.®

This may not be quite the way law professors are used to talking
or thinking about what it is we do for a living. It may come as a
surprise to some to learn that we have all along been teaching una-
wares in some primordial sexual soup.? Yet there is probably little
disagreement about a weak version of academic erotics: the propo-
sition that teaching involves passion. The erotics of pedagogy takes
this comfortable, often noble, idea off its familiar hinge and accepts

3. Regina Barreca & Deborah Denenholz, Preface to THE ERoOTICS OF INSTRUCTION at
vii (Regina Barreca & Deborah Denenholz Morse eds., 1997).

6. Id. at viii.
7. “I learned and excelled; I desired and I fucked my teachers.” P. 42.

8. Although Gallop and her plaintiff students were all women, the discussion here is not
limited to same-sex faculty-student relations, as Gallop herself has not, in practice, and per-
haps in theory, so limited herself. Consensual relations are, without question, complicated by
the sexual identities of the various players — boy-girl, gay-lesbian-straight, etc. Gallop’s the-
orizing derives from her own case — an initially insecure young woman empowered by femi-
nism and sex with big-deal men. Yet other combinations of traits among the players may
produce other results. For example, does Gallop’s bravado have the same radical appeal if
we give her lines to a male professor? Does involvement with women professors similarly
increase the mind-body confidence of young male students, or are we suddenly in Tea and
Sympathy territory? It may be that because all students have less power within the institu-
tion than their professors, they may be equally eligible for empowerment — or whatever —
as a consequence of sleeping with their professors. On the other hand, the dynamic of why
students fall for teachers or how officials enforce relationship policies may differ depending
on everyone’s respective sexualities. As this Review progresses, I will take account of these
various distinctions when they seem to matter.

9. Indeed, it has been suggested that the phrase “sexual academic” is an oxymoron, like
“jumbo shrimp” or “Greater Cleveland.” See Regina Barreca, Contraband Appetites, in THE
EroTics oF INSTRUCTION, supra note 5, at 1, 4. On the other hand, some contend that the
phrase is not oxymoronic but redundant, like “working mother” or “dysfunctional family.”
See id. at 4.
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that passion is not always limited to the subject of instruction — a
passion for poetry, a passion for procedure — but at times directs
itself toward the object of instruction, the student. There is some-
thing to this, at least at an empirical level, for we all know col-
leagues who have courted or married former students. Thus the lag
for law professors may not be in behaving so very differently from
those in other departments, just in failing to theorize about it. This
is not to ignore our own stylized framing of the issue in legalistic
terms: academic freedom, rights of association, fiduciary relation-
ships, and so on. But while law schools may not be quite the
hothouses of English departments, where ardor, as opposed to, say,
nuisance, can be the very subject of instruction, there is surely
enough consensual interaction going on in the legal academy to
make it worth considering how Gallop’s arguments about faculty-
student sex and the underlying erotics of pedagogy apply to us.

II.

Feminist Accused is a great piece of performance scholarship.
That is because Gallop makes her case against sexual harassment
through the steamy specifics of the case against her. That case may
have been based on only one public kiss and one public comment,
but what a kiss! What a comment! (And what suspense! We get
neither kiss nor comment until the book’s final pages.) Thus in
Feminist Accused performance and scholarship unfold together.
This is very much part of Gallop’s point: “It is no more possible to
really teach without at times eliciting powerful and troubling sensa-
tions than it is to write powerfully without at times producing the
same sort of sensations” (p. 100). (We will return later to the topic
of what one chooses to do with the sensations elicited.) Sensations
abound in Feminist Accused and in its readers, as the author, com-
bining the talents of stand-up Sandra Bermhardt and sit-down
Spalding Gray, performs her argument in print.

Gallop is constantly, vibrantly aware of both being and creating
spectacle — in the classroom, at conferences, on the page. She well
understands that “[f]or spectacle to speak, it must be analyzed, bro-
ken down into its various components” (pp. 6-7). Feminist Accused
is therefore presented in four chunks, sketched here in brief. The
first, Feminist Accused of Sexual Harassment, is mostly biographi-
cal. It details how Gallop became a feminist and the intellectual
and sexual significance for her of that transformation.

Chapter Two, Consensual Amorous Relations, describes how
Gallop’s biographical truths were transformed into pedagogical
ones.

Central to my commitment as a feminist teacher is the wish to trans-
mit the experience that brought me as a young woman out of roman-
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tic paralysis and into the power of desire and knowledge, to bring the

women I teach to their own power, to ignite them as feminism ignited

me when I was a student. [p. 12]
Offering up her own amorous — and amorous plus — relations
with teachers and students as Exhibit A in defense of unregulated
consensual relations, she argues that nothing less than knowledge
itself is now at stake: if universities prohibit “not only sex but ‘amo-
rous relations’ between teacher and student, the ‘consensual amo-
rous relation’ that will be banned from our campuses might just be
teaching itself” (p. 57).

In Chapter Three, Object of Intellectual Inquiry, Gallop extends
this claim and argues that more than just direct student-teacher in-
teraction is risked by over-ambitious harassment policies. That is,
not only sex, but scholarship on sex is under attack. The basis of
this somewhat self-indulgent but provocative chapter is again bio-
graphical. Gallop had been planning a conference on teacher-stu-
dent sex. When some feminist faculty objected, the original plan
was scrapped in frustration and “Pedagogy: The Question of the
Personal” was substituted.1® Even this less heated subject drew fire
from so-called feminist faculty, including the university affirmative
action officer at whom Gallop yelled “fuck you” in frustration.
Feminist students later picketed the conference and handed out
bumper stickers reading “Distinguished Professors Do It Pedagogi-
cally” (p. 68).

Gallop’s point here is that not only engaged teaching but schol-
arship itself falls under the threatening shadow of university an-
tiharassment policies. Indeed, she notes that the students who filed
the complaint specifically sought the suppression of her scholarship
by asking the university to find that “making the complaint the sub-
ject of intellectual inquiry constitutes retaliation” (p. 78). Of
course, the university did not do so, and Gallop has indeed made
the episode the subject of scholarly inquiry. Feminist Accused thus
stands as a more scholarly version of her earlier retort to the uni-
versity affirmative action officer.

Finally, we come to Chapter Four, the long-awaited hard copy,
Professor Accused of Kissing Students. We get the steamy details of
the kiss (“[Professor Gallop] mashed her lips against mine and
shoved her tongue in my mouth”), the comment (“[G]raduate stu-
dents are my sexual preference[!]”), and the conference at which
both occurred (the First Annual Graduate Student Gay and Les-
bian Conference, “a conference that was sexier than most).!!

10. The conference papers are collected in PEDAGOGY: THE QUESTION OF IMPERSONA-
TION (Jane Gallop ed., 1995).

11. P. 84. In a section of the book one might not want to leave lying open around the
house, Gallop notes that conferences are not just intellectually professional events, but “pro-
foundly social” and “also inevitably sexy. It is not uncommon for scholars to have affairs
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More importantly, Chapter Four brings Gallop’s argument full cir-
cle, as Feminist Accused concludes as it began, setting out the inti-
mate connection between spectacle and' scholarship, sex and
intellect. Here is the summation:

When I said that graduate students were my sexual preference,
when I kissed my advisee in a bar for all to see, I was making a specta-
cle of myself. . . .

. . . The spectacle was meant to shock and to entertain, and to
make people think.

I gave this book a tabloid title because I wanted, again, to make a
spectacle of myself . .. -

... to produce a sensation. Not the hollow kind where sensation is
achieved at the expense of thought. But the best kind, where knowl-
edge and pleasure, sex and thought play off and enhance each other.

‘When I kissed my student . . . I was trying to produce just such a
spectacle. But I failed to make myself understood.

]By writing this book, I thought I’d give it another shot. [pp. 100-

01

Thus the question: Does Feminist Accused succeed where femi-
nist accused believes herself to have failed? In this second, printed
performance, has Gallop made herself understood? My short an-
swer is yes, she has. It is impossible not to grasp her message, her
method, and the relation between the two. At the same time, mak-
ing one’s case understood is not the same thing as prevailing. That
is, an argument can be both conceptually clear and substantively
wrong, or at least incomplete, in ways that I shall argue ought to
matter in considering policy.

On certain relatively minor factual matters, Gallop is just plain
wrong. These are easily identified, quickly fixed and, I think, not
really crucial to her case, however useful they may be to the drama
of her argument. For example, sexual harassment is not a criminal
act (pp. 6, 27, etc.). On other matters, Gallop is not wrong, but
disingenuous (or astonishingly naive and this seems impossible).
The infamous public kiss is a good example. Gallop describes the
kiss as “a performance. By that, I do not mean that I wasn’t really
kissing her or that I didn’t find it sexy. What I mean is that . . . we
kissed like that because we knew we were being watched. And it
was precisely the knowledge of being watched that made it sexy.”12

during conferences, even more common to engage in flirtations. . . . A good conference is
likely to be an eroticized workplace.” Pp. 82-83.

12. P. 91. Publicity has an erotic flip side. Consider the pleasure of the covert: “The
door opened quickly and an attractive young female in tight washed jeans and a cotton
sweater slid elegantly through it and sort of glided along the wall to the third row, where she
deftly maneuvered between the crowded seats . . . . [Law professor] Callahan was ignoring

this entry. . . . Darby Shaw [picture Julia Roberts] was not afraid of him, and for a split -

second he wondered if anyone knew he was sleeping with her. Probably not.” Jomn
GrisuaM, THE PELicAN Brier 12 (1992).
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I think the description conveys the moment rather nicely. But Gal-
lop loses ground when two pages later she snickers at the idea that
this kiss, which “lasted no more than a minute and didn’t go below
the neck[ ] could actually function as ‘proof’ of harassment” (p. 93).
Such geographical distinctions form the basis of Gallop’s insistence
that her relations with students are amorous and sexy but not sex-
ual and therefore outside sexual harassment. We have had too
much national quibbling lately about what intimate behavior counts
as “sex” for Gallop to take refuge in this kind of definitional
thicket. Consensual relations may not be harassment but it is not
because they involve necking instead of intercourse.

But on the stuff that really matters — a sustained if sensational
inquiry into the project of teaching and what we devote ourselves to
as academics — Gallop’s clarity is important, provocative and
worth our time. Putting aside for the moment images of a tongue
down some graduate student’s throat — and acknowledging that
much of Gallop’s point is that we cannot put the image aside —
Gallop provides case and occasion to think hard about the compli-
cated, anxiety-producing subject of consensual relationships in the
academy and the companion issue of passion and pedagogy. Her
contribution is certainly timely, as the meanings of consensual rela-
tions off-campus have lodged themselves more vividly in the coun-
try’s consciousness and as universities now hammer out policies to
govern and guide members of the academic community as they fool
around and fall in love with one another.

But more provocative than its timing is its content, for Gallop’s
contribution turns the debates, as usually rehearsed, on their heads.
The structure of the traditional argument is this: Everyone agrees
as a starting point that adult women have full contractual capacity.
In the academic context, however, the consent of adult women stu-
dents to sex with professors is understood as a more fragile proposi-
tion, increasingly qualified in school harassment policies by
adjectives like “apparent” or “alleged.” Administrators are con-
cerned that student consent may be something less than fully volun-
tary for a number of persuasive reasons: the immense and
intractable power disparity between professor and studerit; the psy-
choanalytic problem of transference; and the fiduciary-like relation
between professor and student that precludes arms-length deal-
ing.13 Other bases of opposition to consensual relations include the
appearance, if not the fact, of favoritism. Students not romantically
involved with their professors may worry about what difference that
fact will make. In the special case of law students, policies against
consensual relations are seen as an introduction to a model concep-

13. These arguments are forcefully set out in Caroline Forell’s What's Wrong with
Faculty-Student Sex: The Law School Context, 47 J. LEcaL Epuc. 47 (1997).
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There have been times when this virginity has been presented to
me as something that I, not quite another man, half an authority fig-
ure, can handle — a thing whose preciousness I realize.5°

Yeah, yeah.
Yet there are explanations more connected to pedagogy than to
opportunism. Joint intellectual discovery is both thrilling and catch-
ing. There is also the comfort of being in the same field or profes-
sion. Many professors have chosen the pleasures of reading (and
shopping), trying out ideas (and doing dishes), editing (and climb-
ing into bed) with another academic. And to some extent, students
are academics — as we want the best of them to be — if in cadet
status, a designation which is only temporary and therefore at times
seems quite artificial. Why then the fuss at what might be charac-
terized as nothing more wily or pernicious than premature
graduation?
It may help to look at the question from the cadet side of things.
That is, putting aside why we are drawn to them, why are some of
them drawn to some of us? Surely the process of teaching has
something to do with it. Professor John Glavin provides a job de-
scription unlike most advertised in the Chronicle of Higher
Education:
Society licenses the teacher to do what virtually no other adult in the
real world can. He or she stands up several times a week for fifty,
seventy-five, ninety minutes to exhibit with unconditional authority
the self. This is not the self enveloped in a role or in a part, not wear-
ing a uniform or enclosed by a vestment, and certainly not playing by
any sort of rules. The teacher is there simply and obviously to impro-
vise the self, and to carry off that self-improvisation without inhibition
until the class comes, by the teacher’s consent, to an end. (Isn’t that
why so many of us prolong class just that extra minute after the pe-
riod officially ends, to confirm exactly how much our narcissism con-
trols this particular site of exhibition?) The successful teacher . . .
enjoys — needs, also — more than anything else that sheer power to
exhibit the self untrammeled that insists that everything s/he thinks
and feels and knows ought to be interesting and relevant to everyone
who listens. And that enjoyment guarantees in turn the student’s
enchantment.5?

If one factors age differences, the institutional power of the profes-

sor — the command of subject, the podium, the tie — the phenom-

60. New Rules Colloquy, supra note 32, at 35-36; but see Trudy Tynan, U Mass Faculty
Frowns on Profs Views of Sex with Students, AP, Sept. 25, 1993, available in 1993 WL
4559690 (Faculty senate votes to “emphatically dissociate itself” from Kerrigan’s statements).

61. John Glavin, The Intimacies o f Instruction, in THE EROTICS OF INSTRUCTION, supra
note 5, at 12, 16-17. Glavin argues that the narcissism of the classroom has been fed in recent
times by the demands of a generation raised on Sesame Street: “Hostility has now become
the adolescent badge of authenticity; indifference, the cool response. Take me, try to take me
... challenge all but the nerds. Charm my resistance. Captivate my indifference. Please me,
entertain me, divert me, fascinate me, thrill me — seduce!” Id. at 12.
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enon of transference plus the thrill of it all, it may be a very small
move from enchantment to desire.

But what is the desire about? Why do so many students, tradi-
tionally women students, fall for their teachers? Regina Barreca
proposes an answer that may sound uncomfortably familiar to
women academics:

Those of us who fell for the professor cast ourselves as Cinderella

intellectuals, waiting for the phrase — rather than the slipper — that

fit us perfectly. We waited, at fourteen, at nineteen, at twenty-five or

even thirty-five, for the figure who would see what was hidden and

special and glorious in us, who would love us for our smart selves

alone and not our yellow [or brown] hair — or so we thought . . . .62
Girls waited because smartness, insight, and brilliance are not the
qualities for which they have been traditionally rewarded. There is
now a huge literature on why (popularity) and when (adolescence)
girls stop raising their hands in class. Being chosen for “one’s smart
self alone” — and by the teacher — can be thrnlling indeed.

Yet Barreca’s quote reveals the tricky part of such recognition,
for sometimes more than just a phrase is offered, praise for the stu-
dent’s “fine mind” serving as catalyst (or bait) for what follows.
And how do students respond to the larger invitation? Some pre-
tend the advance or kiss didn’t happen or, if it did, that it is some-
thing one manages:

[H]e was so innocent of his own vibes, so apparently married, and so
earnestly solicitous about my graduate work, that I think my assess-
ment at the time was correct: he had a mild crush on me, at least
partly because he did like my mind, and it was up to me, at twenty-
one, as it had been at fourteen when my eye doctor kissed me, to
handle my confusion as best I could (assuming that he, the grown
man, could not handle his).63

Other students, as Robin West and Jane Gallop discuss, become
involved. West explains a structural piece of the dynamic:
A good male student will often attach himself to a brilliant professor,
and will aspire to be like him. A smart female student . . . might at-
tach herself in this way . ... But it’s not very likely. Unlike the male
student, she is far more likely to be attracted to the brilliant professor,
and aspire not to be like him, but to give herself fo him.5
West argues that because women are deeply acculturated to be-
come “giving selves,” an identity that includes giving or consenting
to sex, “the definition of ‘self’ as a sexually giving self rather than

62. Barreca, supra note 9, at 2.

63. Myra Goldberg, But I Thought He Liked My Paper, in THE EROTICS OF INSTRUC-
TION, supra note 5, at 166, 167. Goldberg notes that she later rejected this man’s offer of help
in her career, “something I could have used.” Id.

64. Robin West, The Difference in Women’s Hedonic Lives: A Phenomenological Cri-
tique of Feminist Legal Theory, 3 Wis. WoMen’s L.J. 81, 109 (1987).
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an academically demanding self is always there, always in competi-
tion [with the intellectual self], always available.”¢5 Here preposi-
tions become crucial. Sleeping with the great man — giving one’s
self to him — ends the woman’s internal war by reconciling the two
selves; chosen for her mind, she also gets to give herself sexually.
The high is undeniable: “It feels palpably meaningful to enrich the
life of someone who is admirable and immersed in a discipline you
value by merely being, and by giving what you are.”¢¢ The result,
West insists, is a “deeper tragedy, a more profound loss, and a
greater harm” than the student who trades sex for an A.57 That
student at least moves on with her life. In contrast, the student
member of “the fully consensual and highly regarded romantic at-
tachments of female graduate students and assistant professors”
often gives up her own intellectual project in order to enrich is life
— or semester.58

Gallop describes an almost identical terrain. In the 1970s,
French departments “were full of female students, the faculty was
predominately male, the powerful professors were nearly all male,
and-it was the male graduate students who were treated and took
themselves to be ‘professional,” who were being groomed to take
the place of the faculty.”®® Like West, she too understood that
sleeping with professors was meaningful. The difference, however,
is that Gallop was keen to take from her two naked professors; any
giving on her part was incidental. Sleeping with them “seemed to
make it somewhat easier for me to write” (p. 42). Perhaps most
important, “I felt that in their eyes I was both a desirable woman
and a serious scholar” (p. 43).

This last claim oddly narrows the gap between Gallop’s invigo-
rated graduate student and West’s dissmpowered one. Both are at
least momentarily rewarded by combining sex with intellect as a
result of professorial sex. But, we might ask, borrowing from James
Thurber, is sex (still) necessary? As we approach the millennium,
might not a bright woman student find confidence and satisfaction
without going through this tired and risky — win or lose, on West’s
account — academic rite of passage? Barreca puts the question this
way: “At what point . . . did the moment come for each of us when
we realized that we wanted to be the teacher, and not sleep with the
teacher?”’70 Using a range of wonderful literary examples by
women authors, she points out how unnecessary, time-consuming,

65. Id.

66. Id. at 110.

67. Id. at 109.

68. Id.

69. Garror, THINKING THROUGH THE BoDY, supra note 3, at 42.
70. Barreca, supra note 9, at 2.
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and comical the detour can be. In George Eliot’s Middlemarch, for
example, poor Dorothea Brooke imagines that “the really delight-
ful sort of marriage must be that where your husband was a sort of
father, and could teach you Hebrew if you wished it” and ends up
with the learned, desiccated Casaubon.”? Barreca observes that
“Dorothea makes the mistake that colors all feminine affection for
the teacher/lover: confusing scholarship with kissing a scholar.”72

But what is so bad about kissing — or, & la Gallop, bagging —
the scholar? What exactly is the harm? I suggest there is a cata-
logue of options to chose from. A subtle and disturbing form of
harm is West’s suggestion that graduate students who get the pro-
fessor end up wasting their talents and abandoning their own work
in order to serve the great man. Second, in cases where the student
wins, then loses the professor, there is the possibility of professional
retaliation. Third, because professor and student lover are not
alone in the academy, there are often the practical consequences of
public exposure. Consider former student-girlfriend Leslie Irvine’s
experience:

For a long time, I went around feeling naive, humiliated, and
ashamed. Many of his colleagues knew the extent of the errands I ran
for him. . . . Many of his colleagues were also my professors, and the
humiliation I felt in their presence was great. I was ridiculed by stu-
dents who were aware of what was going on. My emotional attach-
ment to him earned me the title “Professor X’s pitbull,” as though I
could not think for myself, only defend my master on command.”3

Finally, to the extent teacher-student relationships result from
the phenomenon of transference (the projection of qualities belong-
ing to an important person from the student’s past onto the thera-
pist), the student may feel betrayed when the teacher, like the
therapist, violates the rules of the role. The betrayal comes when
the therapist uses information or trust gained in a professional ca-
pacity not to help the patient understand those earlier relationships,
but for the therapist’s personal advantage with the patient. Gallop
cheerfully accepts that transference is “a nearly universal response
to people whose opinions of us have great authority, in particular
doctors and teachers” (p. 56). But here Gallop’s analysis becomes
remarkably unaware. She characterizes transference itself as “un-
doubtedly an ‘amorous relation’ (p. 56). We love our parents; we
project that love onto whoever is standing at the front of the room.
And that is about it for Gallop’s transference discussion. But this
dip into psychoanalytic theory stops somewhere short of its usual

71. Id. at 2.
72. Id. at 5.

73. Leslie Irvine, A “Consensual” Relationship, in SExuaAL HARASSMENT OoN CAMPUS
234, 242 (Bernice Sandler & Robert Shoop eds., 1997).
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end. While transference may be an “inevitable part of any relation-
ship [a student] has to a teacher who really makes a difference” (p.
56), it is not supposed to operate as a dating service. Therapists and
teachers who know what they are doing must do more than recog-
nize the basic phenomenon. They must also have an appreciation
of counter-transference, the projection of their own emotional
resonances back onto the patient-student and think twice before
giving in to the desire to put student adoration to personal use.
The notion of restraint in the context of teaching is disarmingly
discussed by Michele Barale in an essay focusing on the problems
of erotic pedagogy particularly for gay and lesbian teachers. Barale
notes that the gay or lesbian teacher
can become the perfect symbol for a variety of meanings. We may
represent all the possibilities of rebellious sexuality . . . [the] sites for
the expression of both their liberalism and their bigotry . . . certainly
we are the dramatis personae of private dramas enacting the fears and
thrills of sexual identity; and god knows that we play out parental
roles we can’t begin to fathom, were we even to want to.74
Because the professor may feel alienated from his or her depart-
ment and may also share with students a more general sense of ex-
clusion from the dominant culture, “it can become all too tempting
to enter not only our students’ intellectual lives but also their
beds.””> But Barale stays out of student beds exactly to preserve
the pedagogical use of the classroom’s erotic charge. Her explana-
tion seems right for professors across the board:
Since neither the material of the classroom nor pedagogy itself ever
can or should be made off-limits for erotic pleasure, the students must
be. The boundary that separates our sexual desire from that of our
students has to be intentionally established to allow no negotiation
.... [Otherwise] it will be only too easy to use the classroom as a way
to feel good about ourselves. . . . As long as we are unconscious of this
internal conflict, it is not difficult to manipulate the continuance of an
infatuation even while giving it the lip service of denial.7¢
Law professors may have less problem with the erotics of our
materials, but an eroticized moment in class or the professor as ped-
agogical object of desire is not unfamiliar. And what to do? Barale
suggests recognizing the value of boundaries, not as a means of
stamping out desire, but rather to let students know what they carn
have and can expect from their teachers.”” I take this to mean that

74. Michele Aina Barale, The Romance of Class and Queers: Academic Erotic Zones, in
TiLTING THE TOowER 16, 18-19 (Linda Garber ed., 1994).

75. Id. at 17.

76. Id. at 22. .

77. “I am not saying, ‘no red cowboy boots or muscle Ts or leather mini-skirts . . . let’s
make the world safe for tweed again.”” Id. at 23. An example of this may be the policy of
one colleague who refuses to date students even after they have graduated so that his current
students have the security of knowing they are not being set up for a later hit. This is an
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students may rightfully expect quite a lot from our intellectual lives
and efforts. The project is hardly hermetic: “Intensely engaged by
what we do, we necessarily become intensely engaged with those
who do it with us.”?’8 The difference between kinds of intense en-
gagement is not primarily one of degree, but rather of self-
awareness; amorous relations are the ones that “feel[ ] better than
[they] teach[ ].”7®

VL

What are the implications of all this for policies? I agree with
Gallop that consensual sexual relations between professors and stu-
dents are not by themselves sexual harassment. They may be many
other things: unwise, foolhardy, misguided, unnecessary and per-
haps at times irresistible. But characterizing consensual relations as
harassment in the first instance is too assured a move. One must at
least puzzle through the question of whether student consent — es-
pecially law student consent — can be valid even when taken under
circumstances of institutional constraint.

And here, with regard to the politics of consensual relations pol-
icies, Gallop’s insights momentarily take a less feverish tone. She
reviews the tensions between “victim feminism” and “power femi-
nism.” Those in the “victim” camp think young women still benefit
from policies — anti-pornography ordinances, prohibitions of con-
sensual relations — that those in the “power” camp regard as un-
necessary protectionism. The power/victim labels are silly but the
debate is not. Both groups are trying to figure out how to prevent
continued disadvantage for women on the basis of sex. In my view,
adherents simply locate themselves at different points on the Not
There Yet Continuum. Not surprisingly, Gallop, who has taken her
fair share of prisoners, admits a preference for “something like
‘power feminism’” (p. 71). Yet she admits that it is troubling indeed
“to see that this new nineties ‘power feminism’ frequently talks as if
the worst enemies of women were other feminists, the wrong sort of
feminists. . . . History and theory together suggest that we think
about whose interests it serves when feminists are at each other’s
throats” (pp. 71-72).

In addition, including consensual relations within harassment
policies may well distract attention from the kinds of quid pro quo

interesting, self-imposed version of the Victorian-era restriction that disallowed widowers
from marrying their deceased wife’s sister in order to maintain household integrity (“to at
least interrupt daydreaming”) during the wife’s life in a period when unmarried sisters not
uncommonly lived with the married ones. See Margaret Mead, Anomalies in American
Postdivorce Relationships, in DIVORCE AND AFTER 107, 118 (Paul Bohannon ed., Anchor
Books 1971) (1970).

78. Barale, supra note 74, at 17.
79. Id.
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cases about which there is no dispute and which have long plagued
the educations and careers of women students. One sees a pro-
nounced, almost delighted, tendency in public discourse to seize
marginal or eccentric applications of harassment policy — the kin-
dergarten kisser, for example — to demonstrate once and for all
how foolish and repressive the whole project really is. There is a
particular risk for feminists in all of this. Where consensual, nonsu-
pervisory relationships are understood as harassment, the already-
prevalent male-fantasy fear that looking at a woman cross-eyed will
cost you your career is intensified. David Mamet’s play Oleanna
got this bit of anxiety right.8¢ This, in turn, is chalked up to feminist
faculty who, as everyone knows, want to stamp out all sex for every-
one forever in order to demonstrate their tremendous power within
their institutions.8!

But although consensual relationships may not be harassment,
they may still constitute a category of behavior about which aca-
demic institutions are properly concerned. Even if we assume per-
fect consent in every case, there is still the matter of conflict of
interest during the relationship and the possibility of retaliation af-
terwards. There is still a reasonable concern about the appearance
of favoritism in the eyes of those students not attractive or attracted
to their professors.82 In this regard, consensual relations policies
simply extend familiar rules against nepotism or fraternization.s?

80. See DaviD MAMET, OLEANNA (1992).

81. Professor Kerrigan: “The ‘paradigm’ is a generation of academic feminists who push
this legislasion because in an era where a leer constitutes rape, they believe they are powerful
enough to punish womaniaing male colleagues.” New Rules Colloquy, supra note 32, at 38.

82. Here too the law of sexual harassment fails would-be plaintiffs. Paramour suits
brought by third parties, those employees who were not promoted when the boss’s sweet-
heart was, are generally unsuccessful along much the same lines as the “after the dance is
over” cases. As with retaliation, favoritism based on personal relationships between supervi-
sor and employee is not considered discrimination based on sex. The EEOC Guidance on
Employer Liability under Title VII for Sexual Favoritism states:

Not all types of sexual favoritism violate Title VII. It is the Commission’s position that
Title VII does not prohibit isolated instances of preferential treatment based upon con-
sensual romantic relationships. An isolated instance of favoritism toward a “paramour”
(or a spouse, or a friend) may be unfair, but it does not discriminate against women or
men in violation of Title VII, since both are disadvantaged for reasons other than their
genders.
EEOC: Policy Guide on Employer Liability for Sexual Favoritism Under Title VII, 8 Lab.
Rel. Rep. (BNA), No. 694, at 405: 6817 (Jan. 12, 1990), quoted in O’Patka v. Menasha Corp.,
878 F. Supp. 1202, 1206 (E.D. Wis. 1995); see also Ayers v. American Tel. and Tel., 826 F.
Supp. 443 (S.D. Fla. 1993) (discussing favoritism in the context of age discrimination).

83. This is the rationale followed by the University of Michigan:
The University’s nepotism policy precludes any professional staff member from evaluat-
ing the work or academic performance of others with whom they have intimate familial
or close personal relationships. Thus, consensual romantic or sexual relationships be-
tween faculty/staff and students also require disclosure to the appropriate administrative
supervisor so that arrangements can be made for objective evaluation and decision-
making with regard to the student.
Policy of University of Michigan, excerpted in Memorandum from Northwestern Provost
(n.d.) (on file with author) [hereinafter Northwestern Memo).
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There is also the general matter of women and the atmosphere
of education. It would be nice to think that girls could just attend
school. I do not mean “school” as a euphemism for “convent.”
College and graduate study present students with sexual opportuni-
ties and temptations in all sorts of new forms and quantities; figur-
ing out how to deal with them is part of what one gets gratis with
the degree. At the same time, however, there is something hearten-
ing in an institution where students would not have to consider
themselves sexually available to everyone — especially those whose
duty is to teach, even if they teach in classrooms where the peda-
gogical voltage is high.

It is here, in fixing the default rule for consensual relations, that
Gallop and I part company. While she admits that personal rela-
tions with students can sometimes be “intense, complicated, and
sticky” (p. 53), she places the risk of stickiness on the student. That
is accomplished by having no rule at all. The university is like any
other place (except the family, the military, and many businesses)
where parties are left to sort out their relationships by themselves.

In contrast, a number of colleges and universities have enacted
policies that place the risk of messy aftermath on the professor.
Most focus only on relationships in which the professor retains a
supervisory role with regard to the student.84 Under this regime
consensual relationships are permitted but clearly discouraged. The
mechanism of discouragement is burden shifting. New York Uni-
versity Law School, for example, creates a presumption that sexual
relations between persons of disparate institutional power are not

84. See Administratiave Procedures for the Nepotism and Consensual Sexual or Roman-
tic Relationships Policy, University of Minnesota (n.d.) (on file with author) (“Members of
the University communitiy who are.in personal relationships with each other and are likely to
be placed in a position to . . . supervise . . . grade or advise, or otherwise directly influence the
academic progress or employment of the other person in the relationship, must consult with
an appropriate administrator to seek guidance about eliminating and avoiding existing and
potential conflicts arising from the relationship”) (emphasis added); Office of Equal Oppor-
tunity, Tufts University, Tufts Policy on Consensual Relationships (visited June 23, 1998)
<http://www.tufts.edu/oeo/consent.htm> (“Voluntary consent by the student in such a rela-
tionship [between faculty members or academic administrators and students] is suspect, given
the fundamental nature of the relationship.”); see also Jeff Leeds, U.Va. Faculty Passes Stu-
dent-Teacher Sex Ban, VIRGINIAN PiLoT AND LEDGER-STAR (Norfolk, Va.), Apr. 23, 1993, at
Al, available in1993 WL 8440087 (“[t]he policy . . . would forbid professosrs and graduate
teaching assistants from amorous or sexual relationships or overtures involving students
whom they teach, coach, evaluate or to whom they allocate money.”). The AALS Statement
of Good Practices goes further, stating that “Even when a professor has no professional re-
sponsibility for a student, the professor should be sensitive to the perceptions of other stu-
dents that a student who has a sexual relationship with a professor may receive preferential
treatment from the professor or the professor’s colleagues.” AALS Executive Committee,
Statement of Good Practices by Law Professors in the Discharge o f Their Ethical and Profes-
sional Responsibilities (Nov. 17, 1989), reprinted in AsSOCIATION OF AMERICAN Law
ScHooLs, 1995 HanpBoOK 89, 91 (1995).
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automatically consensual.85 If the relationship is challenged, the
professor must then demonstrate the voluntariness of the student’s
consent. And the burden of doing so is clearly his: the policies
refer to “ostensibly”8¢ or “apparently”®’ consensual relationships
and consent is “suspect.”®® Of course, when everyone lives happily
ever after — whether together or apart — burdens of proof will
never arise. When they do not, “it is almost always the case that the
individual with the power or status advantage will bear the burden
of accountability.”8?

Putting the burden on the party in greater control of the trans-
action is a familiar method of allocating risk. The professor is
surely better able to protect himself against the consequences of
involvement: he has superior information; he knows how the insti-
tution works; he may be a repeat player or at least will have heard
the war stories of others. The professor may also be the one with
more at risk. In a personal sense, there is perhaps vanity; institu-
tionally, there may be something more, although many policies are
silent with regard to penalty.

A few other schools, most recently Yale, rely not on the frailties
of consent but on the impact of consensual relations for others.?°
Because the focus here is on favoritism and not consent, the rela-
tions are prohibited outright. This makes sense as even hugely con-
sensual relationships still “jeopardize[ ] the integrity of the
educational process by creating a conflict of interest and may lead
to an inhospitable learning environment for other students.”?1

The articulation of institutional rationale for consensual rela-
tions policies is important. Rules that burden consent may have the
effect of closing down consensual relations but do so by indirection.
I prefer the candor of the prohibition, based not on the student’s
inability to fall in love but on the consequences of doing so for ever-
yone else. Policies based on academic atmosphere situate faculty-
student romances in broader and relevant context. The parties con-
nection may be consensual but it is not wholly private. Rules that

85. See Sylvia Law, Good Intentions Are Not Enough: An Agenda for Law School Deans,
77 Towa L. Rev. 79, 85 (1991).

86. Policy of University of Florida excerpted in Northwestern Memo, supra note 83,

87. Policy of University of Maryland, excerpted in Northwestern Memo, supra note 83.

88. Policies of Tufts and Indiana University, quoted in New Rules Colloquy, supra note
32, at 36.

89. Policy of University of Wisconsin-Madison, excerpted in Northwestern Memo, supra
note 83.

90. See Yale Bans Sex Between Students and Faculty, N.Y. TiMEs, Nov. 15, 1997, at BS.

91. Id. (internal quotation marks omitted). Stanford University phrases it somewhat dif-
ferently and notes that consensual relationships “may undermine the real or perceived integ-
rity of [faculty] supervision . . . particularly the trust inherent in the student-faculty
relationship.” Policy of Stanford University, quoted in New Rules Colloquy, supra note 32, at
36.
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insist on supervisory neutrality — what we might call professional-
ism — do not thwart desire or deny agency, at least for longer than
a law school semester.92

There are, of course, certain problems with any rule. Whether a
ban or a frown, the policy may go unenforced or may be enforced
unevenly — with enforcement perhaps more often directed at
same-sex student-faculty couples.?> And as I have suggested, poli-
cies against student-faculty relationships fail to account for the
spontaneous nature of much romance. Still, what is lost with a pol-
icy that requires a professor not to pursue or accept involvement
with students while he is in a supervisory capacity? Counting the
days until the semester’s end might be seen as today’s version of the
nineteenth-century Grand Tour forced upon young lovers as a test
of their commitment to one another.94 The burden is especially
manageable in law schools, where long-term relationships with our
students are relatively rare. Some argue that such a rule is just fine
in metropolitan areas where professors can hang out at Barnes and
Noble coffee counters all over town to meet like-minded strangers,
but it is another story in college towns where unmarried professors
necessarily count on the periodic arrival of new graduate students.
This may well be a recruitment issue on some campuses. More seri-
ous may be the reported reluctance of professors to mentor gradu-
ate students with the care and enthusiasm once embraced in that
relationship. Male partners in some law firms have expressed hesi-
tation in taking on junior women associates for fear of overstepping
some invisible line of impermissible contact.95 Gallop warns that
consensual relations policies will produce a similar dynamic of with-
drawal in the academy. Not just mentoring but engaged, stimulat-
ing, hot teaching itself will eventually fade away.

I’'m not so sure. Janet Malcolm is convinced that “the new re-
pression can only spur the irrepressible Gallop to new audacities.”9

92. Irecognize that such prohibitions are less problematic in law schools where we rarely
have sustained supervisory authority over any one student. In coneast, graduate students
typically work under a small number of professors for a period of years. This intensifies the
problem from both directions: the dissertation advisor has substantially more power over her
non-anonymous student and banning the relationship has greater long-term cost to the
participants.

93. See Naragon v. Wharton, 737 F.2d 1403 (5th Cir. 1984) (lesbian professor fired after
suit against college by parents of a student with whom professor was involved; a similar
relationship between a heterosexual professor and a student had gone unchallenged and
unpunished).

94. Certainly the law does not regard postponement as legally irreparable in the case of
minors who want to marry but without parental consent must wait until the age of majority.
See Moe v. Dinkins, 533 F. Supp. 623 (S.D.N.Y. 1981), affd,, 669 F.2d 67 (2d Cir. 1982).

95. See Cynthia Fuchs Epstein, Glass Ceilings and Open Doors, 64 ForpDHAM L. REv.
306, 376 (1995) (reporting some male partners in large firms avoid contact with women attor-
neys for fear of being accused of sexism).

96. Malcolm, supra note 2, at 9.
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Audacity may be beyond the reach or aspiration of most of us; yet I
accept a calmer version of Gallop’s premise. Who can deny the
thrill of that moment in class where, as she wonderfully puts it, one
feels “the buzz of live knowledge” and “learning begins to dance”
(p.- 20)? At such moments, Gallop explains and we understand that
“my students love me and I’'m crazy for them” (p. 20). This is a
moment most of us recognize, appreciate, seek. Still, one can be
joyously crazy for one’s students and still not sleep with them.

We might look to Plato’s Symposium for precedent. There
beautiful, bad Alcibiades tells his chums about his mad crush on
Socrates:

And speaking for myself, gentlemen, if I wasn’t afraid you’d tell me I
was completely bottled, I'd swear on oath what an extraordinary ef-
fect his words have had on me — and still do, if it comes to that. For
the moment I hear him speak I am smitten with a kind of sacred rage
. . . and my heart jumps into my mouth and the tears start into my
eyes ....%
Alcibiades reports on his diligent efforts to seduce Socrates: invit-
ing him to dinner, bumping into him around town, wrestling with
him in the gym — “thinking that something was bound to happen
there.”® He finally gets Socrates alone on a trip and realizing it is
now or never, “wrapped my own cloak round him — for this was in
the winter — and, creeping under his shabby old mantle, I took him
in my arms and lay there all night with this godlike and extraordi-
nary man.”®® But as Alcibiades reports the next morning:
[Wlhen I got up . . . I had no more slept with Socrates, within the
meaning of the act, than if he’d been my father or an elder brother.
You can guess what I felt like after that. I was torn between my
natural humiliation and my admiration for his manliness and self-
control.100
The extraordinary effect of a teacher’s words; mutual admiration;
self-control. The Socratic Method?

Almost. This slice of the Symposium misses the sexual relation-
ships between Athenian teachers and their students that were regu-
larly included within pedagogical pursuits of beauty. It is then
perhaps the Platonic form of Socrates we should keep before us.

Or maybe conflict analysis is enough. Not the standard concern
regarding how we treat the student we adore and how we treat the
rest of the class. I mean instead the conflict between two internal

97. PLaTo: CoLLECTED Diarocues 567 (Edith Hamilton & Huntington Cairns eds.,
1961).

98. Id. at 568. Compare Gallop’s campaign against her two professors: “Trying not to be
too obnoxious, I watched for opportunities that might present themselves, prepared to take
advantage and press my suit.” P. 41.

99. PLaTo: CoLLECIED DIALOGUES, supra note 99, at 570.

100. Id.
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sources of professorial pleasure: the erotics of intellectual exchange
and the separate charge of the long kiss. The two strands are not
always easy to keep apart. When exactly does physical desire slip
the pedagogical bonds from which (we at least pretend) it arose?
Who knows? The exact moment matters less than the general
awareness that the personal and the professional are distinct cate-
gories. The spheres overlap — and much is owed to feminism for
insisting on this. But feminists have never claimed an identity of
interest between the two. Gallop’s enthusiasm for complete merger
makes for snazzy reading. But it also makes for sloppy theorizing
and reckless practices.



