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HOW MANY LIBERTARIANS DOES IT TAKE 

TO FIX THE HEALTH CARE SYSTEM? 

Thomas L. Greaney* 

MORTAL PERIL: OUR INALIENABLE RIGHT TO HEALTH CARE? By 
Richard A. Epstein. Addison-Wesley Publishing Company, Inc. 
1997. Pp. xvi, 503. $27.50. 

There's an old joke about a Southern preacher who is asked 
whether he believes in the sacrament of infant baptism. "Believe in 
it?" thunders the preacher. "Hell, son, I've seen it done." In Mortal 
Peril: Our Inalienable Right to Health Care?, Richard Epstein1 
gives testimony that markets should be left unfett�red to distribute 
health care services. Arguing from first principles, he aims to per­
suade that the messy, confusing business of health care is best dealt 
with by simple legal rules: permit free contracting, countenance no 
government-induced subsidies, recognize no positive rights. One 
leaves this particular revival tent feeling he has heard a good ser­
mon on the wages of sin (failed government regulation), but has not 
been given much reason to believe in the preacher's promised land 
(libertarian capitalism). 

The book's skeptically phrased subtitle, "Our Inalienable Right 
to Health Care?" cleverly captures the two principle themes of the 
book. Used in a positive sense, as in the Declaration of Indepen­
dence, an "inalienable" right to health care connotes a fundamental 
right - an interpretation that might be derived from regarding 
health care as a prerequisite to the pursuit of happiness. From this, 
Epstein warns, it is "but a short leap to the proposition of universal 
access to health care" (p. xiv), which is the bete noire that he seeks 
to slay in the first half of the book. He marches the reader through 
the difficulties in limiting futile care, the problems of defining and 
providing necessary indigent care, the paradoxes of community rat­
ing and mandatory insurance, and finally the failure of two compre­
hensive access programs, Medicare and the proposed Clinton 
administration health reforms. The second meaning of "inaliena­
ble" is negative: legal rules impose restraints on alienation in 
health care by restricting freedom of contract in matters such as 
organ transplantation, euthanasia and assisted suicide, and tort lia-

* Professor of Law, Saint Louis University School of Law. B.A. 1970, Wesleyan; J.D. 
1973, Harvard. - Ed. I am indebted to Sandra Johnson for helpful and probing comments. 

1. James Parker Hall Distinguished Service Professor of Law, University of Chicago. 
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bility. The second half of the book investigates the law's pervasive 
interference with autonomy in health care matters from an individ­
ual rights perspective that Epstein asserts is "closer to the sense of 
the original Declaration of Independence than the modern gloss 
that has been placed on it" (p. xv). 

Why Epstein believes his two targets (government-sponsored 
access and legal restrictions on contracting) place us in "mortal 
peril," however, is less clear. True, a free market for organs might 
save lives by expanding the supply of a scarce resource. But eutha­
nasia, assisted suicide, and contracting for lower thresholds of tort 
liability? Though these practices might save resources, they might 
well increase the aggregate mortal peril of the citizenry. Likewise, 
removing entitlements to health care services hardly seems calcu­
lated to improve the nation's health. Wasteful as government enti­
tlements may be, their eradication can scarcely be said to avoid 
mortal peril for those who rely on them to obtain health services. 
Epstein's apparent answer lies in the alchemy of the market. Free 
markets improve the flow of resources and increase aggregate so­
cial welfare. Ultimately this rising tide will lift even the health care 
boat: "[T]he size of the resource base does more for the creation of 
good health than any political interventions designed to skew its 
use" (p. 219). I say apparent answer because Epstein is un­
characteristically vague about explaining just how things will work 
themselves out. And despite the asserted power of Epsteinian eco­
nomics, he looks to the deus ex machina of charitable care to assure 
adequate health to all. 

In this review, I argue that the history, economics, and politics 
of health markets belie Epstein's abstract reasoning. Though much 
of the argument in Mortal Peril is written in the language of eco­
nomics and cost-benefit analysis, Epstein's core faith is libertarian­
ism. I attempt to show below that he eschews careful analysis of the 
economic complexities of health care markets in favor of simple 
principles that focus almost entirely on autonomy. It should be un­
derstood, especially by policymakers, that the resulting harsh policy 
prescriptions are not compelled by economic reasoning but by a set 
of arbitrarily chosen first principles. 

Because of the constraints of time and my own predilection, this 
review focuses on the portions of the book of greatest importance 
to the health care reform debate that has been going on in Washing­
ton and most state capitals over the last five years. Part I discusses 
the principles and methodology Epstein brings to the task of ana­
lyzing health law and policy and Part II expressly takes up the au­
thor's challenge to test his analysis with empirical evidence. The 
remainder of the review focuses on the three principal market re­
form issues addressed in Mortal Peril: Part III takes on Epstein's 
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critique of programs providing care to the poor or cross-subsidizing 
such care; Part IV analyzes his approach to regulations affecting 
insurance and managed care; and Part V focuses on the discussion 
of Medicare and the Clinton administration's health reform 
proposals. 

I. METHODOLOGY AND .MEsSAGE 

Mortal Peril can be seen as Epstein's effort to deploy many of 
the themes and principles developed over an uncommonly prolific 
academic career to see how they might work in practice. His influ­
ential and widely discussed writings on takings, tort law, individual 
rights, and regulation form a body of scholarship that rivals Richard 
Posner's in sweep and renown among legal academics. An impor­
tant feature of his recent scholarship is an attempt to develop sim­
plified, common-law-based principles to address complex legal 
issues.2 Epstein is also justly acclaimed for his willingness to con­
front the most difficult challenges to his positions. In choosing to 
paint on the canvas of the health care sector, he has characteristi­
cally taken on a daunting challenge. Health care markets are noto­
rious for their peculiarity and complexity, as well as the emotional 
rhetoric they inspire. One would be hard pressed to think of an 
area less hospitable to consensus on simple solutions that rely on 
first principles. Epstein at least deserves credit for choosing to test 
drive his theories on such a difficult terrain. 

In the end, however, Mortal Peril does not meet this ambitious 
goal. Measured against his promise that the book's arguments are 
"not advanced as deductive certainties, but as empirical proposi­
tions, capable of being tested in particular contexts" (p. 20), Epstein 
utterly fails to meet his own standard of proof. Indeed, he hardly 
tries. Instead of marshaling evidence and proposing policies that 
would persuade the reader that simple rules based on first princi­
ples can and do work in health care, Epstein contents himself with 
tracing out the implications of his philosophy and selectively criti­
cizing deficiencies in existing regulation.3 Part II of this review 

2. See generally RICHARD A. EPSTEIN, SIMPLE RuLES FOR A COMPLEX WoRLo (1995). 
Epstein identifies six basic rules: "self-ownership, or autonomy; first possession; voluntary 
exchange; protection against aggression; limited privilege for cases of necessity; and takings 
of property for public use on payment of just compensation." Id. at 53. He also suggests a 
somewhat qualified and orphaned seventh rule that if there is to be redistribution to the poor 
it must be financed by fiat taxes. See id. at 148. 

3. Similar problems plague Epstein's defense of his seven simple rules. Though asserting 
"the most powerful justification for the rule [of self-ownership] is empirical," he offers no 
such evidence. EPSTEIN, supra note 2, at 59; see also Jill Elaine Hasday, Book Note, Preach­
ing to the Choir, 105 YALE L.J. 1153, 1157-58 (1997) (reviewing EPSTEIN, SIMPLE RuLES FOR 
A CoMPLEX WoRLD (1995)) ("Rather than cite specific empirical evidence, Epstein analyzes 
the theoretical disadvantages of alternatives to self-ownership based on the assumption of 
rational maximizing behavior (pp. 55-58). On that basis, he concludes that his rule maximizes 
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takes up the author's challenge, offering some empirical observa­
tions that raise serious questions about the economic efficiency of 
the libertarian health care market Epstein envisions. Ultimately, 
Epstein comprehensively documents the failure of health law and 
policy to heed his advice, but neglects to offer convincing proof that 
society would be better off if that advice were followed. As the 
author acknowledges, in understatement, his book "is not rich in 
quick fixes for intractable problems" (p. xii). Indeed, one might go 
further: the reader is only given a glimpse of what the Epsteinian 
health market would look like. 

A second problem involves Epstein's methodological inconsis­
tencies. A social scientist would probably find it surprising that a 
law professor professing a strong kinship with economists and 
economics-oriented policy analysts would disregard their research 
in the health care field. The works of thoughtful health economists 
like Pauly, Fuchs, Dranove, Newhouse, and Reinhart are ignored 
and the voluminous health services literature is not consulted. 
Likewise, Epstein does not discuss the important writings on risk, 
preference shaping, and psychological analyses of market behavior. 
These omissions are particularly glaring because throughout Mortal 
Peril the author purports to champion a welfare-maximizing ap­
proach consistent with sound microeconomic principles. Indeed, 
notwithstanding Epstein's libertarian philosophy, his argument is 
distinctly deontological and utilitarian. Throughout Mortal Peril he 
deploys the language and methodology of economics and cost­
benefit analysis, principally to deride the current state of regulation 
in health care.4 Yet, as discussed in this review, he pays no atten­
tion to the subtleties and imperfections of the market that have 
caused even the most ardent market enthusiasts to endorse some 
forms of governmental intervention. 

Never far from the surface is the tension between Epstein's 
strongly held libertarian views, which reject most forms of state co­
ercion, and his invocation of economic/utilitarian modes of analysis, 
which sometimes require governmental meddling to assure efficient 
outcomes. The sources of this tension are several. First, as Martha 
Nussbaum has noted, the libertarian preference for liberty over 

efficiency and asserts that people would choose such a regime if placed behind 'a veil of 
ignorance' (pp. 57-58)."). 

4. For example, Epstein describes the role of law in fundamentally utilitarian terms ("The 
grand task for all legal and social institutions is to try to find some way to arrange for human 
affairs to secure the largest net benefit to the public at large," p. 417); faults proponents of 
laws mandating emergency treatments for not asking "whether over time [the laws] will in­
crease the number of lives saved, or more properly, raise them to a level that justifies the 
public expenditures," p. 104; criticizes laws promoting community rating as prohibiting the 
market from reaching a "stable equilibrium" and fostering inefficiency, pp. 121-31; and assails 
Medicare and the Clinton Health Security Acts for their "hidden subsidies and the massive 
dislocations they cause," p. 146. 



May 1998] Health Care 1829 

other values is "on a collision course" with utilitarianism, which is 
at bottom committed to pursuing the greatest total (or average) 
utility.5 Infringements upon liberty and property may produce 
greater social welfare; categorically assuming that such infringe­
ments inexorably decrease utility is nothing more than a sleight of 
the invisible hand.6 Second, under Sen's paradox, libertarianism 
comes into inevitable conflict with utilitarianism employing the 
Pareto optimality criterion whenever one recognizes other-regard­
ing preferences. 7 Dismissing all such preferences cannot withstand 
close economic and efficiency scrutiny. Finally, adoption of a social 
welfare criterion that aggregates welfare across persons runs 
squarely into traditional libertarianism. Hence, Epstein's avowed 
acceptance of utilitarianism as the "justificatory apparatus for de­
marcating the scope of state power from the area of individual 
choice"8 is a move away from libertarian orthodoxy.9 However, as 
discussed below, this move may be a feint because Epstein's utilita­
rian analysis is skewed to yield libertarian outcomes. 

An example of how this tension between libertarianism and util­
itarianism plays out is found in Epstein's treatment of charity care. 
A critical juncture in utilitarian analysis is the choice of a measure 
of what law and policy should seek to maximize. Strict utilitarian­
ism seeks to maximize individuals' happiness by using some metric 
of utility. For many, including most economists, wealth maximiza­
tion supplies a convenient, albeit imperfect, proxy for utility. It is 
imperfect because it fails to account for differences in distributions 
of wealth and is particularly suspect, as Epstein admits, "when cer­
tain transactions do not get completed because the prospective 
buyer lacks necessary funds" (p. 34). Nonetheless, Posner and 
others rely on the impossibility of making interpersonal compari­
sons of utility as a grounds for sticking to the wealth maximization 
criterion.10 Epstein acknowledges that the "wedge between maxi­
mizing social wealth and maximizing utility" provides the strongest 

5. Martha C. Nussbaum, Flawed Foundations: The Philosophical Critique of (a Particular 
Type of) Economics, 64 U. CHI. L. , REv. 1197, 1206-07 (1997). 

6. See id. at 1207 ("[l]f one tries dogmatically to rig things so that restrictions on liberty 
always result in more utility losses than gains, one is simply robbing the idea of utility­
maximizing of any predictive value."). 

7. See Amartya Sen, The Impossibility of a Paretian Liberal, 78 J. PoL. EcoN. 152 (1970); 
see also Jason Scott Johnston, Not So Cold an Eye: Richard Posner's Pragmatism, 44 V AND. 
L. REv. 741, 750 (1991) (reviewing RICHARD A. PosNER, THE PROBLEMS OF JURISPRUDENCE 
(1990)) (criticizing Epstein because he "misses the logical conflict between libertarianism and 
efficiency"). 

8. EPSTEIN, supra note 2, at 30. 
9. See Heidi Li Feldman, Libertarianism with a Twist, 94 MICH. L. REv. 1883, 1891 (1996) 

(reviewing EPSTEIN, SIMPLE RULES FOR A CoMPLEX WORLD (1995)); see also RICHARD A. 
POSNER, ECONOMIC ANALYSIS OF LAW 12-13 (4th ed. 1992) (distinguishing value and utility). 

10. See POSNER, supra note 9, at 13. 



1830 Michigan Law Review [Vol. 96:1825 

theoretical support to the claim for a right to health care (p. 31). By 
this he acknowledges that aggregate welfare-improving transactions 
may not occur when individuals are unable to afford to pay and that 
strict adherence to the wealth maximization norm would neglect 
these improvements. However theoretically or empirically valid 
this concern might be, the problems raised are "only instrumental 
and not moral" (p. 32) and can be tolerated because voluntary 
transactions in the form of charitable giving provide a more reliable 
means of making accurate interpersonal utility comparisons (pp. 35-
37). As to the argument advanced by some, including libertarians,11 
that charitable provision of health care is a public good that will be 
under-provided in the marketplace due to free-rider problems and 
related market imperfections, Epstein questions (without providing 
evidence or anecdote) whether such a problem exists. If it does, he 
would allow for state intervention only to the extent of subsidizing 
charity through tax incentives. Here, libertarian principles trump 
despite the purported commitment to a social welfare standard de­
scribed above. A utilitarian examination of the costs and benefits 
of the alternatives may well reveal that market imperfections are 
significant and that tax policy is an inefficient means of correcting 
market failure. 

II. WILL LAISSEZ-FAIRE POLICIES PRODUCE EFFICIENT HEALTH 
CARE MARKETS?: SOME EMPIRICAL COUNTERPOINTS 

The competitive revolution in health care is approximately 
twenty years old - an ample period within which to gauge its per­
formance.12 While market forces have undoubtedly fostered cost 
savings and efficiency-enhancing improvements, there is abundant 
evidence suggesting that health care markets perform less optimally 
than others. Those who would resist regulatory efforts to improve 
competition in the health care sector (or would withdraw from gov­
ernment all regulatory functions) might be expected to address 
these documented failures of the private market. Astonishingly, 
Epstein says almost nothing about how the competitive market in 
health care has developed so far. The following empirical observa­
tions underscore the point that persistent market imperfections un-

11. See, e.g., Allen E. Buchanan, The Right to A Decent Minimum of Health Care, 13 
PHIL. & Pua. A.FF. 55, 68-72 (1984). 

12. Passage of the HMO Act during the Nixon administration in 1975 signaled Congress's 
active encouragement of competition in the health care sector and began a series of steps that 
ultimately undermined various legal and professional norms that supported a professional 
paradigm in health care delivery and financing. Health Maintenance Organization Act of 
1973, 42 U.S.C. §§ 300(e)-(e)(9) (1994). See Clark C. Havighurst, The Professional Paradigm 
of Medical Care: Obstacle to Decentralization, 30 JuRIMETRICS J. 415, 416 n.2 (1990) (identi­
fying 1979 as a "the watershed year" for acceptance of competition in health care when Con­
gress rejected the Carter administration's proposal to regulate hospital rates and encouraged 
competition in health·care in amendments to federal health planning legislation). 
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dermine the efficient functioning of health care markets. Together 
they support the contention that government intervention to pro­
mote an infrastructure conducive to competition could produce su­
perior econ�mic outcomes.13 

Fraud, Abuse, and Waste 

The health care sector countenances enormous losses due to 
fraud, waste, and abuse in paying for provider services that are un­
necessary, fraudulently billed, or otherwise improperly provided. 
By some accounts, fraud and abuse contribute ten percent or eighty 
billion dollars to �nnual health care spending.14 While much of the 
looting unquestionably can be traced to the door of governmental 
programs that lack competitive rigor and arguably are not well­
monitored, the problem is shared by payers in the highly competi­
tive private sector.15 Indeed, the practice of provider "self refer­
rals," which studies indicate raised costs of care, was tolerated for 
many years until federal enforcement stepped in.16 The magnitude 
and persistence of these practices lend support to the argument that 
health care markets are uniquely plagued by informational deficits 
owing to the nature of health care services and the reliance of both 
patients and payers on provider judgments. 

Demographics and Local Market Structures 

Many parts of the country lack a population base sufficient to 
support workable competition, as envisioned by managed competi­
tion advocates. Demographic evidence suggests that as much as 
thirty or forty percent of the country resides in markets that have 
natural monopoly or natural oligopoly characteristics because fewer 
than three integrated systems are likely to form at efficiently con­
figured network levels.17 Antitrust law, which intervenes to pro-

13. The themes set forth in this section update and confirm views expressed ten years ago 
about the need for regulation to permit effective competition. See Thomas L. Greaney, 
Competitive Reform in Health Care: The Vulnerable Revolution, 5 YALE J. ON REG. 179 
(1988). 

14. See Jerry L. Mashaw & Theodore R. Marmor, Conceptualizing, Estimating, and 
Reforming Fraud, Waste, and Abuse in Healthcare Spending, 11 YALE J. ON REG. 455, 488, 
489 tbl.2 (1994). 

15. See id. (discussing prevalence and estimates of straightforward fraud and abuse); Kurt 
Eichenwald, Unwitting Doctors and Patients Exploited in a Vast Billing Fraud, N.Y. TIMES, 
Feb. 6, 1998, at Al (citing estimates of more than one billion dollars in losses by private 
health insurance companies from false claims). 

16. See RICHARD P. KussEROW, U.S. DEPT. OF HEALTH & HUMAN SERVS., FINANCIAL 
ARRANGEMENTS BETWEEN PHYSICIANS AND HEALTH CARE BUSINESSES: REPORT TO CON­
GRESS 18 (1989) (documenting higher incidence of treatment for patients referred to clinical 
laboratories in which referring physician had investment interest). 

17. See Richard Kronick et al., The Marketplace in Health Care Reform - The 
Demographic Limitations of Managed Competition, 328 NEW ENG. J. MEo. 148, 150 (1993). 
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than-average risks, as most people do over their lifetime. Unfortu­
nately, market forces attack pooling as insurers that have strong 
financial incentives seek out better risks.66 The consequence of this 
process, called risk segmentation, is that high-risk individuals find 
insurance unavailable or prohibitively expensive.67 Likewise, the 
benefits to low-risk individuals may prove to be short-lived, as ag­
ing and unexpected illness (their own or that of members of their 
families) turn the tables on them.68 The market might be expected 
to solve this problem through multi-year or lifetime insurance con­
tracts. No such contracts exist, however, probably owing in part to 
the risks of adverse selection and other market imperfections.69 Ul­
timately policymakers confront a trade-off between risk segmenta­
tion and risk pooling. Unfortunately, economics cannot answer the 
question of which imposes higher social costs. Proponents of insur­
ance market reform point out, however, that reducing risk segmen­
tation comes at a relatively small cost and that the advantages of 
assurances of affordable insurance over time suggest broad popular 
support for such implicit taxes.10 

Insurance law and policy in the United States, consisting of legal 
interpretations, legislation, and administrative rulings, have never 
been guided by a single overriding principle. Economic, distribu­
tional, and equitable goals have all influenced the nature of insur­
ance products.71 There is no question, of course, about the fact that 
economic goals have been predominant. Indeed, many legal inter­
ventions seek to assure that the market can function properly, such 
as by dealing with transactions costs, adverse selection, and infor­
mation gaps.72 Other regulations are designed to redistribute risk 
and have the effect of sacrificing efficiency for the sake of redistrib­
uting wealth. Thus, · 1aws regulating community rating promote 
redistributional ends, _ while others, such as those governing sol-

66. See Alan C. Enthoven & Sara J. Singer, Market-Based Reform: What to Regulate and 
By Whom, HEALTH AFF., Spring 1995, at 105, 107. 

-

67. Considerations of justice and social cohesion, not addressed in this review, are also 
raised by risk segmentation. See, e.g., Deborah A. Stone, The Struggle for the Soul of Health 
Insurance, 18 J. HEALTH PoL PoLY. & L. 285, 290 (1993) ("Actuarial fairness - each person 
paying for his own risk - is . . .  a method of organizing mutual aid by fragmenting communi­
ties into ever-smaller, more homogeneous groups and a method that leads ultimately to the 
destruction of mutual aid."). For an excellent analysis of Epstein's treatment of insurance 
regulation issues from a Rawlsian perspective, see Russell Korobkin, Determining Health 
Care Rights from Behind a Veil of Ignorance, ILL L. REv. (forthcoming 1998). 

68. See Linda J. Blumberg & Len M. Nichols, Health Insurance Market Reforms: What 
They Can and Cannot Do (visited May 8, 1998) <http:l/www.urban.org/pubs/hinsure/insure. 
htm>. 

69. See Blumberg & Nichols, supra note 39, at 38. 
70. See id. at 38-39. 
71. See KENNETH S. ABRAHAM, DISTRIBUTING RlsK: INSURANCE, LEGAL THEORY, AND 

PUBLIC POLICY 9-10 (1986). 
72. See id. at 210. 



1846 Michigan Law Review (Vol. 96:1825 

vency and mandating simplicity in contracts, standardized benefits, 
and greater information for consumers help improve market effi­
ciency. The law governing health insurance has vacillated between 
encouraging greater pooling or sharing of risk and requiring a 
closer relation between health status and premiums. The trend in 
recent years has been unmistakably toward encouraging risk shar­
ing or pooling. 73 

My principal concern with Epstein's approach to regulation of 
insurance is his failure to acknowledge that some laws may improve 
the performance of health care markets. As noted above, control­
ling risk segmentation is at the heart of market reform efforts 
designed to improve efficiency.74 An enormous policy literature 
has developed concerning the steps necessary to avoid risk selec­
tion, to promote the gathering and use of information, and to pre­
vent abuses of market power. Although details and policy 
prescriptions vary, legislation to support risk pooling, minimize var­
iations in benefit packages, eliminate tax subsidies, promote joint 
purchasing of insurance, guarantee issue and renewal of policies, 
and implement other steps has been proposed by economists of all 
political stripes to deal with these issues.75 Finding the appropriate 
mix of policies is indeed a daunting challenge, but that does not 
excuse overlooking the complexities of the various proposals, as 
Epstein does. Simple solutions here are possible only if one 
chooses to define away the core economic problem. 

V. MEDICARE AND THE CLINTON HEALTH REFORMS 

Part I of Mortal Peril concludes with two extended chapters ana­
lyzing Medicare (unoriginally subtitled "The Third Rail of Ameri­
can Politics") and the Clinton administration's Health Security Act 
(HSA) (aptly subtitled "The Shipwreck"). For Epstein, these pro­
grams epitomize all that is bad in positive rights to health care: 
inefficiency, coercion, bureaucracy, unintended consequences, and 

73. See John V. Jacobi, The Ends of Health Insurance, 30 U.C. DAVIS L. REv. 311, 313-14 
(1997); see also supra notes 37-39. 

74. See CLARK C. HAVIGHURST, HEALTII CARE LAw AND PouCY: READINGS, NoTES, 
AND QUESTioNs 1108-10 (1988) ("Adverse selection is potentially the Achilles heel of a 
health policy relying on consumer choice . . . .  (but] an intensely practical problem that may 
be amenable to practical solutions."); Blumberg & Nichols, supra note 68; Alain C. 
Enthoven, Effective Management of Competition in the FEHBP, HEALTII AFF., Fall 1989, at 
33, 34 (discussing adverse selection under the Federal Employees Health Benefits Program); 
Stanley B. Jones, Can Multiple Choice Be Managed to Constrain Health Care Costs?, HEALTII 
AFF., Fall 1989, at 51, 54. 

75. See, e.g., MARK V. PAULY ET AL., REsPONSIBLE NATIONAL HEALTII INSURANCE 
(1992); Stuart M. Butler, The Conservative Agenda, in THE PROBLEM THAT WoN'T Go 
AwAY: REFORMING U.S. HEALTII FINANCING 236 (Henry J. Aaron ed., 1996); Paul M. 
Ellwood, "Responsible Choices": The Jackson Hole Group Plan for Health Reform, HEALTII 
AFF., Summer 1995, at 24, 25; Enthoven & Singer, supra note 66, at 105, 107. 
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excessive cost. His grasp of the mechanics and details of these com­
plex programs is impressive. His careful dissection of the fl.awed 
regulatory structures of each is a model of clear economic and pol­
icy analysis. The overarching message - that regulating price and 
quality in a complex industry like health care is a daunting, if not 
intractable, task for governments - is one that should be carefully 
observed by policymakers. Unfortunately, Epstein misses the fact 
that many of these same underlying conditions bedevil private mar­
kets and evidence the need for market-improving regulation. In 
many respects, the HSA, the rival bills before Congress in 1994, and 
many reforms subsequently considered by the states have been 
aimed at addressing those problems. As discussed below, these 
chapters also suffer from a number of problems that undermine the 
successful technical analysis of the programs. 

History, Politics, and Public Choice 

Epstein portrays Medicare as a program born in economic 
naYvete and inaccurate actuarial estimates, with every attempt to 
confine costs succumbing to incentives built into the program. The 
lesson? "[N]ever start down a road that promises to give subsidies; 
but once given, seek to limit them if possible" (p. 182). Epstein's 
historical account is seriously deficient and his prescription slights 
the program's purposes and achievements. First, Epstein does not 
acknowledge that Medicare's original sin - a cost-based provider 
reimbursement system only loosely policed by private in­
termediaries - was the product of explicit lobbying and coercion 
by the provider community.76 The perverse incentives that fueled 
Medicare's spiraling costs might just as easily be laid at the door of 
interest group politics as at the door of positive rights. Epstein's 
response appears to be that positive rights have inherently expan­
sionist tendencies. But is this true? It can hardly be argued that 
positive rights to public education, public housing, and food stamps 
have produced a spiraling growth in those entitlements. One might 
well look to the marriage of middle class entitlements and non­
market payments to providers for a more satisfying explanation of 
Medicare's unbridled growth. 

Second, Epstein's utilitarian account is completely one-sided in 
that it does not mention important items on the benefit side of the 
cost-benefit ledger. It entirely neglects the fact, for example, that 
Medicare was designed to reduce poverty among the elderly, and 
that it has been highly successful in this regard.77 Moreover, there 

76. See THEODORE R. MARMoR, THE PoLrncs OF MEDICARE 70-73 {1973); Thomas L. 
Greaney, Transforming Medicare Through Physician Payment Reform: An Introduction to 
the Symposium, 34 ST. LoUis U. LJ. 749, 750-54 {1990). 

77. See Bruce Vladeck, Medicare at 30, 274 JAMA 259 {1995). 
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is no mention of Medicare's important ancillary roles - namely, 
providing enormous subsidies to medical education and scientific 
research.78 Here one again finds Epstein's libertarian preferences 
dressed up as utilitarian analysis. In one astonishing passage, for 
example, Epstein criticizes judicial decisions upholding Medicare's 
freezes on prices paid to physicians based on the fact that physician 
participation in the program is voluntary: "Claims of physician vol­
untariness myopically ignore the system of taxes and subsidies that 
make the government the sole primary provider of medical services 
to persons over age 65 and to disabled persons" (p. 90). Appar­
ently, the six billion dollars in federal funds flowing in the other 
direction - subsidizing physicians' education - eluded Epstein's 
clear-eyed calculus. 

Epstein also offers a selective reading of the history and politics 
of the HSA. He correctly identifies a number of factors that under­
mined public support: the Clinton administration's "[g]affes and in­
trigues" (p. 192), including its propensity to promise everything to 
everyone; the plan's complexity; and its disguised but pervasive reg­
ulatory apparatus. But he goes on to draw some perplexing and 
unsupported conclusions about the causes of the plan's demise. 
The HSA "could have done little to improve the lot of the unin­
sured" (p. 215); it lost support because it "operated as a wealth 
transfer from the low-risk uninsureds to the high-risk uninsureds" 
(p. 197); it was the victim of having "oversold equality" (p. 199); 
and it ultimately fell victim to its "egalitarian impulse" (p. 215). 
The influence of massive lobbying and campaign contributions by 
special interests is only obliquely acknowledged: "The special in­
terests did line up against the plan, and for once they represented 
just about everyone" (p. 215). 

The extensive postmortem literature on the HSA identifies sev­
eral factors of greater importance than those Epstein highlights. 
Prominent among the concerns of the public and politicians were 
the plan's potential cost, the prospect of the rationing of health 
care, and the possibility that the plan might interfere with patients' 
choice of providers.79 Moreover, studies indicate that public sup­
port for universal access to insurance and reform of insurance mar­
kets remained strong despite the defeat of HSA.80 The torrent of 
legislation regulating insurance and managed care and expanding 
access to health insurance underscores the point that, if any collec­
tive preference was expressed in 1994, it was assuredly not what 

78. See id. 

79. See DAVID J. ROTHMAN, BEGINNINGS COUNT: THE TECHNOLOGICAL IMPERATIVE IN 
AMERICAN HEALTH CARE 152-53 (1997); Robert J. Blendon, What Happened to Americans' 
Support for the Clinton Health Plan?, HEALTH A.FF., Summer 1995, at 7, 11; James Fallows, A 
Triumph of Misinformation, ATLANTIC MONTHLY, Jan. 26, 1995, at 26. 

80. See, e.g., Blendon, supra note 79, at 20-21. 
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Epstein suggests. His conclusion that the episode is a shining exam­
ple of the democratic process correctly rejecting subsidies and posi­
tive rights seems more like wishful thinking than the product of a 
careful evaluation of the evidence. 

What Is to Be Done? 

Mortal Peril offers no more concrete analysis of what to do with 
Medicare or managed care regulation than it does for indigent care 
programs like Medicaid. At one point Epstein suggests that medi­
cal savings accounts might be a move in the right direction but that 
"the present set of feeble alternatives [increased deductibles and 
copayments; increased choice of plan; reduced coverage for hospital 
stays] may be the best that can be enacted" (p. 182). In fact, with 
the adoption of Medicare+Choice in the Balanced Budget Act of 
1997, Congress took a definitive step toward bringing Medicare into 
the mainstream of managed care. 1bis move, bolder than anything 
proposed in the Clinton reforms, suggests that the supposed inevita­
bility of fixed or expanding entitlements is incorrect. 

While Epstein fails to offer programmatic solutions to problems, 
there is no shortage of broad-brush assertions about the fundamen­
tal principles that should apply. One such principle is the rather 
protean concept of generational equity. Epstein recounts, for ex­
ample, an episode in which he was asked to participate in a panel of 
scholars and experts on a television program concerning the Clin­
ton Health Reform proposal. 

[A]n earnest University of Chicago undergraduate . . .  had the temer­
ity to ask . . .  why he should have to fund the health insurance costs of 
his grandparents' generation. A representative of the AARP fum­
bled with a reply that stated in essence that in the long run the student 
would benefit from the same system that imposed this short-term dis­
location. Consistent with the norms of so much social accounting, no 
present-value calculations of benefits and cost were offered. It hardly 
mattered that the over-65 generation were large net recipients, and 
the under-25 generation large net payers. [p. x] 

Net recipients? Net payers? Of what? Epstein seems suddenly to 
suffer from tunnel vision when advocating inter-generational eq­
uity. Consider what a principled and beady-eyed utilitarian's 
calculus would look like. Surely it would include the present value 
of the costs incurred by the grandparents' generation in preserving 
the free market. Therefore it would take into account the lost lives 
and forgone income during World War II and perhaps the taxes 
spent on military expenditures during the Cold War. What of the 
tax-subsidized education and health benefits the undergraduate's 
generation has received? And the public expenditures through 
Medicare and other programs on medical education, research, and 



1850 Michigan Law Review [Vol. 96:1825 

public health that have produced an uncommonly healthy (albeit 
ungrateful) under-twenty-five generation? 

Equally unsatisfying is the book's treatment of managed care. 
In Epstein's view, most regulation of managed care is a bad idea, 
but his discussion of these issues never confronts those reforms 
aimed at improving competition and correcting market imperfec­
tions. Though the regulatory issues surrounding provider con­
tracting and insurance are among the most important and difficult 
economic problems faced by policymakers today, Epstein treats the 
subject as an afterthought. In a Postscript, Epstein sketches the pit­
falls of regulatory developments such as "any willing provider" 
laws, which ensure doctors' ability to offer services within a plan as 
long as they agree to the plan's terms and conditions, and efforts to 
regulate HMOs. After correctly identifying the capacity of these 
laws to undermine the potential benefits of managed care, Epstein 
fails to draw any connection with the vested provider interests that 
drive many reforms that are misleadingly billed as "consumer pro­
tection" measures.81 Moreover, many of the landmarks that com­
plicate the issue of regulation in the area are never addressed: 

• The Employment Retirement Security Act (ERISA),82 which pre­
vents states from regulating self-insured employers, is perhaps the 
most important regulatory complication facing lawmakers. 

• The $100 billioµ. federal tax subsidy for private health insurance (a 
sum greater than the cost of providing coverage for every uninsured 
person in the country)83 distorts economic incentives, regressively 
allocates tax burdens, and encourages inefficient insurance purchas­
ing decisions. 84 

• Employer sponsored insurance, encouraged by tax laws and other 
regulations, distorts employment market decisions and creates 
other inefficiencies for certain purchasers of health insurance.85 

If Epstein endorses legislative repeal of these complications, he 
should say so and address whatever dislocations that repeal may 
cause. However, back-benching on managed care regulation with­
out acknowledging the current regulatory context makes for shoddy 
policy analysis. 

81. See Peter T. Kilborn, Bills Regulating Managed Care Benefit Doctors, N.Y. TIMES, 
Feb. 16, 1998, at Al. 

82. 29 U.S.C.A. § 1001-lOOlb (West Supp. 1998). 

83. See Reinhardt, supra note 44, at 1447. 

84. See SHERRY GLIED, CHRONIC CONDITION: WHY HEALTH REFORM FAILS 80-81 
(1997). 

85. See Michael J. Graetz, Universal Health Coverage Without an Employer Mandate, 
DOMESTIC AFF., Wmter, 1993-94, at 83. 
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CONCLUSION 

Mortal Peril teaches us several lessons. First principles yield few 
concrete policies. Those policies that do emerge from Epstein's 
first principles would leave tens of millions more citizens without 
insurance or health care, may permit insurance markets to unravel, 
and would block efforts to improve competition. Libertarians' in­
sistence on autonomy will thwart effective market regulation that 
could produce more efficient economic outcomes. Simple rules are 
not costless: complex problems may require nuanced solutions. 
Courageous as it may seem to some to let people die, it may not be 
all that efficient. 

Epstein mentions on several occasions the profound influence 
that his father, a radiologist, had on his thinking about this subject. 
He learned valuable lessons about charitable care, the perils of 
Medicare, and the fundamentals of medical ethics. I, too, learned 
some valuable lessons from my father, a shipyard worker who lost 
his pension and medical benefits - twice - when the shipyards in 
which he worked went out of business. Most, but not all, of his 
enormous end-of-life medical bills were paid for by Medicare. A 
big, good-natured Irishman, he never displayed any bitterness 
about his plight. But he did worry a lot about the bij.ls and at­
tempted to forgo expensive treatments whenever possible. Some 
costs are harder to measure than others. 


