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ceeding, the court could scrutinize the consent to be sure it con­
formed to the proposed standard of being informed and volun­
tary, 177 and could ask for an accounting of all moneys paid to the 
surrogate and to the attorneys. 

Legislation should recognize the legitimacy of the payments 
discussed earlier,178 and should specifically exempt the kind of 
surrogacy agreement described here from state statutes prohibit­
ing "baby-selling." As a final protection of the integrity of the 
process, the state could insist on a minimal social investigation 
of the adoptive mother, analogous to what might be done in a 
routine stepparent adoption. 179 The scope of this inquiry should 
be carefully limited to any characteristics that might threaten 
the child's welfare, and should not include any futile attempt to 
determine if the adoptive mother is the "best" possible parent 
for the child. Indeed, counseling services for the father and the 
adoptive mother, to assist them with any problems they antici­
pate in raising the child, would be more consistent with the pro­
cedures outlined here than would any general investigation of 
the suitability of either one of them as parents. But I doubt that 
any state would be willing to allow its courts to approve the 
adoption without some inquiry into the setting in which the 
child will probably be raised. At the end of this process, the sur­
rogate gestator would have no legal rights or responsibilities to 
the child, who· would then reside with her legal parents-her ge­
netic father and his wife. 

My aim, in outlining some of these procedural and legislative 
measures, has been to show that my proposed presumption in 
favor of enforcing surrogacy contracts can be achieved without 
creating an elaborate administrative or supervisory structure. I 
explicitly disagree, for example, with Walter Wadlington's sug­
gestion that the model of traditional adoption with its "networks 
of child placement agencies operated or regulated by the 
states,"180 is an appropriate model for supervising surrogacy con­
tracts. As my proposals indicate, I do recognize that some public 
oversight is necessary. But the goal of any public regulation 
must always be to protect the interests of all parties by allowing, 

177. If the parties had previously determined that they wished to retain anonymity 
among themselves, see supra notes 143-44 and accompanying text, this desire could be 
honored by having the court question the birth mother separately, or by waiving any 
requirement that she appear in person. 

178. See supra text accompanying notes 111-18. 
179. The interest in protecting the child's welfare does not, in my view, require an 

elaborate investigation of the intended parents any earlier in the process. For my skepti­
cism about screening for parental fitness, see supra text accompanying notes 98-106. 

180. Wadlington, supra note 23, at 512. 
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to the greatest extent possible, the parties to define those inter­
ests for themselves. 

The social and psychological complexities of surrogacy,181 in 
addition to its legal ambiguities and commercial aspects, may 
present good reasons for people not to choose this procreative 
option. These concerns.certainly account for the hostility toward 
surrogacy expressed by the medical profession and by most as­
sociations of adoption and child welfare agencies. 182 The current 
efforts in Britain and Australia to criminalize commercial surro­
gacy are similarly responsive to these concerns.183 Surrogacy is 
also distasteful to those feminists who are eager to eliminate the 
perception and use of women exclusively as child bearers. Those 
sharing this perspective see the childless man exercising a form 
of "patriarchal genetics" over the woman whose gestational ser­
vices he hires, 184 as well as over his wife, who, if the typical pat­
tern holds, is more likely than he to assume the major responsi­
bility for the infant's care. For other feminists, however, who 
glorify the role of woman as child bearer and nurturer,185 surro­
gacy may be the apotheosis of the ethos of care among women. 
My own position on surrogacy is, as suggested throughout this 
discussion, that it is extemely difficult to make an informed and 
knowing decision to pursue a procreative choice that has so 
many indeterminate psychological consequences. Nonetheless, in 
the absence of a showing of specific and substantial harm to the 
offspring, I do not believe the law should stand in the way of 
those who determine that this is the most appropriate choice for 
them. 

181. See supra text accompanying notes 136-44. 
182. See, e.g., the critical statement of the American College of Obstetricians and 

Gynecologists (ACOG) (May 1983), reprinted in 13 HASTINGS CENTER REP. 31 (1983). See 
also the AMA Resolution criticizing surrogacy arrangements as not serving societal inter­
ests, reported in REP. HuM. REPROD. L. R-114 (1984); and the recommendation by the 
Child Welfare League of America and the National Committee for Adoption (NCFA) 
that adoption agencies refuse to cooperate with any surrogacy arrangements and that 
legislation be enacted to outlaw these arrangements, reported in Pierce, supra note 66, at 
3002. 

183. WARNOCK REP., supra note 14, §§ 8.17-8.18: "That people should treat others as 
a means to their own ends, however desirable the consequences, must always be liable to 
moral objections. . . . [T)here is a serious risk of commercial exploitation of surrogacy 
... that ... would be difficult to prevent without the assistance of the criminal Jaw." 
See also WALLER REP., supra note 14, part 4. 

184. See, e.g., Blakely, Surrogate Mothers: For Whom Are they Working, Ms., Mar. 
1983, at 18. 

185. From his interviews of women who wished to be surrogates, Parker, supra note 
138, reported that many of these women experienced a strong emotional desire to bestow 
"the gift of life" on childless women. 
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B. Minimizing Harm, Especially to the Children 

What about the children who are the end product of the new 
conception techniques? To remain consistent with the principle 
of supportive neutrality, the state's policies for facilitating pro­
creative choice must yield at some point to the newborn's inter­
est in avoiding harm.186 In defining the parameters of the child's 
interest, three questions need to be addressed. Should special 
attention be afforded the products of assisted fertilization? Can 
the kinds of harms that might befall these children be antici­
pated? What might be done to minimize the likelihood that 
these harms will occur? 

No one stands at the bedside of the couple who are attempt­
ing to conceive a child through coital means to ask whether they 
have taken appropriate steps to protect their offspring against 
physical or emotional harms. Why should the children produced 
by noncoital means receive special treatment? With other chil­
dren, we defer to parental autonomy until some actual danger 
looms against which the parents are by themselves unable to 
shield their children, or for which the parents themselves are re­
sponsible. Why should it be different here? The grounds for 
some early "protection" are clear. As discussed earlier, the ab­
sence of some state action identifying the legal parents may 
leave children vulnerable to harm resulting from being the ob­
ject of litigation, as well as from the lack of stability that inheres 
in not knowing precisely who one's parents are.187 The very pro­
cess by which these children are created may be more physically 
harmful or dangerous than conventional conception and birth. 
Finally, the specific psychosocial harms that may reasonably be 
anticipated to threaten these children over the course of their 
lives might actually be averted or mitigated by supplementing 
the self-interested actions of the adult participants in noncoital 
reproduction with some publicly-imposed preventive measures. 

1. Threats to physical well-being- Is there any evidence 
that the new reproductive techniques jeopardize the physical 
well-being of the offspring? The artificial in vivo insemination of 
a surrogate gestator with the sperm of the intended father 
presents no more chance that the child will be born with physi­
cal or congenital disabilities than what would be anticipated 
from the usual process of conception and gestation.188 The 

186. See supra text accompanying notes 15-17. 
187. See supra ·text accompanying notes 121-29 and 145-68. 
188. Artificial insemination is a simple procedure, requiring no surgery and no medi-
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chances may even be lower because the medical and genetic his­
tories of both the sperm-provider and the uterine hostess would 
presumably be thoroughly reviewed and "approved" before the 
artificial insemination takes place.189 Also, the promise of pay­
ment upon her delivery of a newborn may encourage the surro­
gate to give the child especially attentive prenatal care. 

In contrast to the surrogacy situation, the risks of physical 
harm to a child from being fertilized in a petri dish may be 
somewhat higher, or at least of a different kind. Although many 
medical groups are convinced that IVF is safe, 100 questions re­
main about the unknown and still unknowable long term conse­
quences of being conceived outside a womb. Biomedical research 
has taught us a great deal about the growth and development of 
embryos. Nonetheless, we still lack complete understanding of 
this extraordinarily complex process. Similarly, our knowledge of 
what accounts for the successful implantation of a fertilized em­
bryo within a woman's uterus remains incomplete. Many inter­
related processes occur at the same time. If anything goes awry, 
the consequences could occur at once and the embryo could 
abort itself, as indeed happens in many "natural" conceptions. 
But the difficulties could also appear years later in unexpected 
and catastrophic ways.191 

There is a somewhat greater than average likelihood of multi­
ple births after IVF, along with their predictable concomitants: 
premature labor, low birth weights, and caesarean delivery. This 
is not due to the in .vitro fertilization itself, but to the currently 

cation, that can be performed in a doctor's office or in an outpatient hospital clinic, 
FINEGOLD, supra note 23. We are assuming that the AID of surrogates will be performed 
by licensed physicians and not, as of course can be done, by the parties themselves. 

189. See supra text accompanying notes 132-33 for the suggestion that the state re­
quire the routine use of the most up-to-date diagnostic and genetic screening tests for 
the surrogate and the genetic father prior to the insemination. This is not intended to 
prevent the surrogacy agreement from going forward if the tests indicated some height­
ened degree of risk to the child, but to make the information available to inform 
whatever decisions the adults make. For example, if the tests reveal that the child is 
likely to have cystic fibrosis, the state cannot prevent the adults from proceeding as 
planned, but they themselves might decide not to proceed. 

190. AFS Statement, supra note 91. Much of the information, as well as the ques­
tions raised, in this and the following paragraph are drawn from recent articles in FER­
TILITY & STERILITY or J.A.M.A., from IN VITRO FERTILIZATION AND EMBRYO TRANSFER, 
supra note 91, and from my discussions with members of the Stanford Medical School 
faculty. 

191. Much of this would also apply to donor embryo transfer. Although fertilization 
in the ET procedure takes place in vivo, our knowledge about the consequences of trans­
ferring an embryo from one reproductive environment to another is still derived largely 
from cattle and other aninmal breeding. Brotman, supra note 29; Buster interview, 
supra note 29. 
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preferred procedures of giving the uterine mother superovula­
tion drugs prior to retrieving her eggs, and then implanting sev­
eral fertilized embryos simultaneously to improve the chances of 
at least one successful implantation. No one has suggested that a 
high occurrence of multiple births is an unacceptable "harm"; 
indeed, some would say it is a benefit both to the parents who 
get an unbargained-for windfall and to the children who get sib­
lings they might not otherwise have. Similarly, no one has 
claimed that any of the children born thus far as a consequence 
of IVF show signs of unusual physical or mental disabilities. 
Nonetheless, the oldest of the test tube babies is only seven-and­
one-half-years-old. How long should we wait before we can feel 
comfortable about saying that the risks to children from IVF are 
no more or less than the risks from normal conception?192 

More importantly, how substantial would the risks from IVF 
have to be before we would feel comfortable arguing for its pro­
hibition? And who are "we": prospective parents choosing be­
tween having no child and having a child who, however "dam­
aged," is genetically related to at least one of us; doctors 
deciding whether it is worth our time to attempt to improve IVF 
outcomes or to explore other infertility treatments; or the fed­
eral or state governments choosing between commitment to pro­
creative autonomy for adults and responsibility to protect the 
welfare of children? In other words, "we" might include every­
one except the child, who is not in existence and therefore can­
not tell us whether he or she would prefer some life to no life at 
all. The law must of necessity entrust the fate of the unborn 
child to others. Perhaps equally inescapable is the difficulty of 
preventing the interests of adults from always getting primacy 
over the interests of children. 

2. Threats to psychological well-being- This last observa­
tion may be of even greater relevance for an analysis of potential 
psychosocial harms to the children produced by noncoital means 

192. Our experience with other medical procedures or treatments that have resulted 
in unanticipated and severe physical harm certainly argues for some caution when the 
creation of human life is involved. Consider such examples as the doubling of the inci­
dence of uterine cancer in the 1970's, which has now been attributed to the widespread 
use in the previous decade of estrogen therapy for post-menopausal women; the inaccu­
rate diagnoses of pulmonary embolism resulting from the use of inadequately tested lung 
scanners; past epidemics of blindness among premature newborns resulting from exces­
sively high exposure to oxygen while in neonatal intensive care units; the second 
thoughts now beginning to emerge about the superiority of radical mastectomy for 
women with breast cancer as opposed to the less physically invasive and disfiguring ap­
proach of limited lumpectomy. These and other examples of medical practices which 
became routine without adequate studies to test their efficacy and safety are discussed in 
E. ROBIN, supra note 135, at ch. 8. 
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than for a discussion of physical harms. Consider what would 
happen if IVF or ET offspring were suddenly to manifest serious 
physical problems; being born, for example, with some fatal dis­
ease. This would probably not result in a clash between childless 
couples and a paternalistic legislature or court. Instead, all par­
ties would quickly come to a consensus to abandon these 
procedures. 193 

In contrast, conflicts between the interests of children and the 
interests of adults might well arise once attention shifts to the 
much more elusive realm of psychosocial harms. The state may 
then have to be enlisted to act on behalf of the children. Al­
though more difficult to specify than physical harms, 
psychosocial harms are no less real. Those harms most likely to 
threaten the offspring of noncoital reproduction resemble the 
genealogical bewilderment that many adopted children experi­
ence: confusion about the circumstances of their birth, difficul­
ties with identity formation, and desires to be reconnected to 
their apparently lost genetic heritage.194 It is not abnormal to be 
curious about one's origins; indeed, such curiosity is generally 
recognized as a healthy and predictable part of growing up. In 
recent years, adoptees who seek information about their biologi­
cal parents have been treated more sympathetically; they are no 
longer seen as obsessive or weird. 195 Erikson and Lifton are 
among those who argue that identity formation does require 
some awareness of one's biological and historical past. 196 

a. Whether to reveal the child's origins- Secrecy has been 

193. I doubt whether even those who believe that it is better to be born with handi­
caps than not to be born at all would argue that it is better to be born in order to die an 
early and painful death than not to be born at all, especially if other less dangerous 
routes to conception could be devised. But for an argument that comes close to the posi­
tion that any life, no matter what its quality, is better than no life at all, see Robertson, 
In Vitro Conception and Harm to the Unborn, 8 HASTINGS CENTER REP., Oct. 1979, at 
13. 

194. For a general overview of the psychological problems adopted children confront, 
see American Academy of Pediatrics, Committee on Adoptions, Identity Development in 
Adopted Children, 47 PEDIATRICS 948 (1971); Schwam & Tuskan, The Adopted Child, in 
1 BASIC HANDBOOK OF CHILD PSYCHIATRY 342 (J. Noshpitz ed. 1979). For useful bibliogra­
phies of the many published and unpublished papers on this subject see AooPrION TRI­
ANGLE, supra note 99; W. FEIGELMAN & A SILVERMAN, CHOSEN CHILDREN (1983)[hereinaf­
ter cited as CHOSEN CHILDREN]. 

195. The research on searching and on reunions between adoptees and birth parents 
reported in ADOPTION TRIANGLE, supra note 99, has had a lot to do with changing atti­
tudes toward adoptees who manifest curiosity about their biological roots. See also CHO• 
SEN CHILDREN, supra note 194, at ch. 8; JONES, THE SEALED AooPrION RECORD CONTRO· 
VERSY: A SURVEY OF AGENCY POLICY, PRACTICE AND OPINIONS (1976). 

196. E. ERIKSON, LIFE HISTORY AND THE HISTORICAL MOMENT (1975); R. LIFTON, THE 
LIFE OF THE SELF: TOWARD NEW PSYCHOLOGY (1976). 
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an element in adoption since the 1920's, 197 but it need not be 
carried over into other child rearing arrangements that involve a 
separation of biological from social parenting. Even in the case 
of adoption, informed opinion during the last several decades 
has overwhelmingly favored sharing with the child the· fact that 
he or she has been adopted.198 The offspring of noncoital repro­
duction ought to be told the circumstances of their birth. Even if 
the parents do not display a bronzed petri dish on their mantle, 
it is difficult to imagine that the circumstances of artificial con­
ception could be kept from a child forever. Children are bound 
to experience more distress if they learn about these circum­
stances inadvertently than if their parents tell them. Adoptees 
who feel the greatest need to search for their biological parents, 
and who often experience other kinds of psychological stress, are 
those who learn of their status when they are older or who are 
told, not by their adoptive parents, but by others.199 Nothing is 
gained by non-disclosure. The energies that go into maintaining 
the "family secret" undermine the long term development of a 
trusting relationship between the child and the parents who 
raise her.200 There are reasons to believe, then, that similar dis­
tress and intra-family difficulties will afflict the offspring of IVF, 
ET, AID, and surrogacy if they are kept in the dark about the 
nature of their conception. 

Assuming that it is better to tell than not to tell, can disclo-

197. E.g., New York State explicitly recognized in 1924 that the judge who granted 
an adoption had the discretionary power to seal the records of an adoption proceeding. 
1924 New York Laws ch. 323, § 113. But New York, like most other states, did not 
mandate the sealing of adoption records until at least the mid-1930's. See 1935 New 
York Laws ch. 860, § 113. See generally Hollinger, The Search for the Ideal Home: 
Adoption in America, 1900-1935 (paper prepared for University of Wisconsin Legal His­
tory Project, summer 1984; copy on file with the U. MICH. J.L. REF.). 

198. CHOSEN CHILDREN, supra note 194; CHILD WELFARE LEAGUE OF AMERICA, STAN­
DARDS FOR ADOPTION SERVICE § 4.20 (rev. ed 1978) [hereinafter cited as CWLA STAN­
DARDS). See also Dukette, Value Issues in Present-Day Adoption, 63 CHILD WELFARE 
233 (1984). 

199. See generally ADOPTION TRIANGLE, supra note 99, and CHOSEN CHILDREN, supra 
note 194. 

200. Sands & Rothenberg, Adoption in 1976: Unresolved Problems, Unrealized 
Goals, New Perspectives (paper read at American Association of Psychiatric Services for 
Children, Annual Meeting, San Francisco, (1976)). This influential paper is the work of 
two psychiatrists who earlier had the view that no harm would come from keeping the 
fact of a child's adoption secret. See ADOPTION TRIANGLE, supra note 99, ch. 3. I can find 
nothing in the child development literature of the past decade arguing that any good can 
come from failing to disclose to a child the circumstances of her birth, except for an 
article by one psychoanalyst. On the basis of limited clinical experience, Wieder conjec­
tures that for some adoptees, the psychological disturbances that result from knowing 
that they were adopted may prove too difficult to handle; see Wieder, On Being Told of 
Adoption, 46 PSYCHOANALYTIC QUARTERLY 1 (1977). 
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sure be "enforced" and its character prescribed? Surely not. 
Deference to parental autonomy and faith in parental good 
sense remain preferable to having the state send children a cer­
tificate of IVF conception on their eighteenth birthdays. Doctors 
could make a promise to disclose a condition of the parents' re­
ceiving IVF treatment, but would there be a follow-up? And 
what sanctions could be imposed for failing to disclose? The 
child's "right" to know is strong, but not so strong as to circum­
vent the decision of the child's parents about when and how to 
disclose. 201 

b. Whether to reveal non-identifying information- What 
about information concerning the medical and genetic make-up 
of those who contributed to the children's conception? The off­
spring deserve, as do the adults who raise them, all the available 
information. 202 This should include not only the information 
about the donor of sperm, egg, embryo, or baby at the time of 
conception, but also up-dated accounts throughout the donor's 
life. The parents are themselves likely to encourage their child's 
genealogical curiosity. After all, it was their own desire to be ge­
netically linked to their offspring that led to their efforts to con­
ceive through some combination of their own and third party 
genetic materials. But as the experience over the past several 
decades with AID reveals, the relevant information is all too 
rarely available. Without a state-imposed requirement that ge­
netic and medical profiles of sperm, egg, embryo, and baby do­
nors be made initially, and then periodically up-dated and made 
available to the legal parents or to the children upon attaining 
age eighteen, such procedures may never become routine. 203 In 

201. CWLA STANDARDS, supra note 198, suggest that counseling services be provided 
for parents of adoptive children who desire assistance in planning how to tell their chil­

, dren about the circumstances of their birth and adoption. Such counseling might also be 
a useful adjunct to IVF, ET, and surrogacy services, but the state should not get into the 
business of monitoring the intimate details of the parent-child relationship. 

202. My reading of the "search for roots" literature on adoptees, including ADOPTION 
TRIANGLE, supra note 99, CHOSEN CHILDREN, supra note 99, and many of the articles they 
cite, suggests that the genealogical bewilderment discussed here may be eased for many 
children by simply sharing with them whatever is known about their biological parents, 
short of identifiying information. It is not so much a question of whether the adoptees 
would like more than non-identifying information, but whether any psychological stress 
they experience as a consequence of not having identifying information can be at least 
partially reduced by the disclosure of non-identifying information. · 

203. Curie-Cohen, supra note 24. This study of AID procedures revealed a shocking 
lack of attention to pre-insemination screening as well as to maintaining up-dated infor­
mation about sperm donors. The AID experience, then, is far from encouraging about the 
ability of the private market to see to it that such records are maintained. Even among 
the 25 states that have AID legislation, few require recordkeeping. As a consequence, the 
choice has been made for an entire generation of AID children: no information about 
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addition to the parents' and children's legitimate interest in 
having access to non-identifying medical and genetic informa­
tion, society also has a general interest in monitoring the inci­
dence of heritable and genetic diseases and conditions. The 
medical professionals who are now devising standard protocols 
for IVF and ET acknowledge the importance of acquiring and 
maintaining complete background information about donors.20

" 

A statutory requirement should bolster this resolve. As an inno­
cent participant in her own conception, the child should not be 
burdened in the future by the discovery that her perfectly legiti­
mate curiosity about the characteristics of her biological fore­
bears cannot be satisfied because records of those characteristics 
were not maintained. 

Providing non-identifying information, the wisdom of which is 
at last becoming self-evident, does not resolve the more contro­
versial question of whether to divulge the identity of a third 
party donor. Parents may be quite willing to have the donor's 
genetic profile and medical history known to their child, yet pre­
fer that the donor's identity remain undisclosed. The parents' 
feelings may depend on whether they themselves know the do­
nor's identity. These feelings may also depend on whether they 
fear that providing such knowledge to their child would threaten 
their own relationship with him or her. Our recent experience 
with the open-records debate in the context of traditional adop­
tion shows how difficult is the question of whether to disclose · 
the identity of third parties to the child's conception.20

~ It may 
be possible, however, to approach an answer if we begin with the 
simpler of the noncoital situations-IVF, ET, and AID-and 
subsequently move to the more complicated circumstances of 
surrogacy. 

c. Whether to reveal the identity of IVF, ET, and AID do­
nors- Until the child is eighteen, the decision concerning the 
identity of the IVF, ET, or AID donor should be left to the 
child's parents. But once the child is herself an adult, the inter­
ests of her legal parents should no longer be able to stand in the 
way of her learning what is known about the genetic and medi-

their genetic fathers. 
204. Buster interview, supra note 29, Lamb discussions, supra note 25, AFS STATE­

MENT, supra note 91. For similar recommendations in the context of traditional adop­
tions, see CWLA STANDARDS, supra note 198, at 4.26. 

205. See generally ADOPTION TRIANGLE, supra note 99, and CHOSEN CHILDREN, supra 
note 194. In my view, because of the limited and self-selected nature of the research 
samples, none of the studies is as conclusive about the psychological benefits of disclos­
ure as many of the researchers would like us to believe. 
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cal histories of those who contributed to her conception. Nor 
should her parents' wishes stand in the way of her learning the 
identity of those contributors if she desires to do so. Even as an 
adult, however, she may encounter other legitimate barriers to 
her desire to obtain identifying information. The most formida­
ble of these are the past assurances given to sperm, egg, embryo, 
or baby donors that their anonymity would be preserved. The 
donor's reliance interest in continued anonymity cannot be 
brushed aside easily. But it can be reassessed through some kind 
of registry process206 in which donors are contacted by neutral 
intermediaries on behalf of the IVF, ET, or surrogate gestator's 
adult child, and asked if they would object to the disclosure of 
their identity. 207 

As a matter of general policy, is it advisable to establish a pre­
sumption that the identity of the donor shall eventually be made 
known to the child? The answer determines whether doctors 
performing IVF, ET, or AID should seek donors who are willing 
to have their identities disclosed. If the law tilts toward the view 
that the child has an absolute "existential right" to such disclo­
sure, or even that the child has some legitimate interest in such 
disclosure, then doctors should indeed seek donors who will not 
ask for anonymity. If, however, the law's preferred policy is as­
suring the continued availability of noncoital reproduction-a 
circumstance that might become less likely if promises of non­
disclosure were no longer offered-then the law ought to move 
cautiously in deciding to discontinue any guarantee of anonym­
ity. Sperm donors are not routinely asked if they want such a 
guarantee. They are invariably given one on the assumption that 
they would demand one if asked. 208 We have had too little expe­
rience with egg donors to predict their feelings about anonym­
ity.209 As I argued above, it is advisable to assure donors that 
they will never have any financial or legal liability for a child 
produced from their eggs or sperm.210 But the prohibition of lia-

206. See supra note 62. Upon attaining her majority, the child may communicate 
with the surrogate gestator or egg, embryo, or sperm donor and ask if the donor is willing 
to change his or her original desire for anonymity. 

207. Although, as the above discussion indicates, we are beginning to get studies of 
the effects of non-disclosure on adoptees, no one has studied the psychological effects of 
being told "no" in response to a request for identifying information made 18 years or 
more after the child's birth. 

208. Curie-Cohen, supra note 24. 
209. Dr. Buster does have anecdotal evidence that some potential donors said they 

would prefer not to have their identities disclosed, but others said they would be curious 
about any child produced from their genetic contribution and assumed that such child 
would be curious about them. Buster interview, supra note 29. 

210. See supra text accompanying notes 121-28. 
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bility differs from the assurance of anonymity. 
Because our thinking about the disclosure of the donor's iden­

tity has been so bound up with ideas about the disclosure of the 
identity of the biological parents of adopted children, it is essen­
tial to attend to a basic difference between the two kinds of non­
rearing parents. The difference gains importance in the present 
context because it strengthens the argument for a presumption 
against disclosure of the identity of sperm, egg, or embryo do­
nors. 211 The donor assists in a planned, much-desired pregnancy; 
he or she is not shedding an unwanted child. Thus, the child 
conceived in part with the assistance of a donor's genetic mate­
rial can be told that she was very much desired by all parties to 
her conception. She was not an "accident" or a "mistake." The 
donor stands in a very different relation to the child than does 
the biological parent to the adoptive child: the donor's contribu­
tion is impersonal, indeed mechanical. Donors facilitate the ges­
tational, birthing, and rearing experiences of others. The donor 
is less akin to a biological parent in an adoptive relationship 
than to a contributor of blood to a needed and wanted transfu­
sion. Hence the donor does not present, for the child, the poten­
tial problems presented for an adopted child by having an un­
known, biological parent. 

Nonetheless, recent research has begun to raise some basic 
questions about the appropriateness of assuring sperm, egg, or 
embryo donors that their identities will remain confidential. 
Nearly all of a large group of sperm donors interviewed ten to 
twenty-five years after their donations212 indicate that they are 
curious about their genetic offspring, have felt some regret about 
their earlier requests for anonymity, and are concerned about 
the possibility that the children may experience psychological 
distress as a consequence of being unable to have any contact 
with their genetic father's families. 213 The parents who raise AID 

211. For an argument in favor of the reverse presumption when full surrogate gesta­
tion is involved, see infra text accompanying notes 218-19. 

212. The questionnaires were administered by Pannor and Baran, two of the authors 
of ADOPTION TRIANGLE, supra note 99. Their research will be reported in a forthcoming 
book by Pannor and Baran, both psychiatric social workers affiliated with Vista Del Mar 
Child Care Services in Los Angeles, California. The information presented here is based 
on a telephone interview with Mr. Pannor, Apr. 9, 1985 [hereinafter cited as Pannor 
interview]. 

213. Pannor interview, supra note 212. Some anecdotal support for the Pannor and 
Baran research appeared in a television interview of male sperm donors whose sperm has 
been used to inseminate unmarried women at an Oakland, California sperm bank. These 
men spoke of their own surprise at discovering, years after their donation, that they were 
persistently troubled by a desire to know more about the children they helped produce, 
Newscenter 4, (K.R.O.N. T.V., NBC Network Affiliate), San Francisco, California, Apr. 
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children report considerable tension within their families, espe­
cially in the event of a divorce, over the issue of discussing with 
their child the nature of his or her conception. The offspring, 
most of whom are eighteen and older, report strong desires to 
know the identity of their genetic fathers. These children are not 
impressed by the argument set forth above,214 that the special 
circumstances under which the sperm was contributed result in 
their experiencing less urgency to know their actual genetic fa­
ther. These AID children believe that their relationships with 
the parents who raised them would be considerably improved if 
they were able to learn the identity of the sperm donors. 

But are these findings, based on a limited number of AID do­
nors and offspring, sufficient to overcome the arguments for pre­
serving the anonymity of sperm and egg donors? Probably not. 
The evidence from traditional adoptions is mixed; it is far from 
clear that psychological distress always follows from lack of 
knowledge about the identity of a biological parent;2111 nor is it 
clear that the only or best way to relieve that distress is by di­
vulging the parent's identity. It may be that disclosing the iden­
tity of the birth parents-the proposed "cure"-creates addi­
tional problems for the children, in relating to both their 
adoptive and biological families, that will prove just as intracta­
ble as the initial psychological distress of not knowing who the 
birth parents are. 216 Perhaps counseling or other efforts directed 
at alleviating the children's felt distress, or at enabling adoptive 
parents to understand and respond to the concerns of their chil­
dren, would be of equal or greater value. The limited research to 
date on the children of divorced parents offers even less direct 
support for a presumption favoring disclosure. The finding that 
the children of divorce do better psychologically when they 

2, 1985. 
214. Pannor interview, supra note 212. These children are, of course, not the only 

children whose fathers are perpetually "absent" or unknown. It will take some time 
before the significance of any other research on the psychological role played in a child's 
life by unknown fathers is assessed in relation to the findings of Pannor and Baran. 

215. See, e.g., the strong dissent from the argument of AnoPTION TRIANGLE, supra 
note 99, in Aumend & Barrett, Self-Concept and Attitudes Toward Adoption: A Com­
parison of Searching and Nonsearching Adult Adoptees, 63 CHILD WELFARE 251 (1984). 
Although working with a small sample, these researchers find that the desire for knowl­
edge of birth parents is not especially widespread and that the effects on self-esteem and 
identity conflicts among those adoptees who learn the identity of birth parents is not 
substantial; cf. CHOSEN CHILDREN, supra note 194, at 224, whose authors found wide­
spread genealogical curiosity but much less prevalent searching behavior than they had 
anticipated. 

216. See, e.g., the note of caution in Dukette, supra note 198. 
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maintain contact with both parents217 appears superficially con­
sistent with an argument that knowledge of genetic parentage is 
essential for children. But the post-divorce research explores the 
arguments for continuing an established and existing personal 
relationship, one that may not always have been happy, but one 
that has involved continuous emotional interaction. These re­
search results may not be pertinent to the question of whether 
to facilitate the creation of a personal relationship when the only 
prior link between a donor and the offspring was an impersonal, 
genetic one. 

The AID, adoption, and post-divorce research does not pre­
sent a compelling argument for disclosure; nor does it present a 
compelling case for anonymity. I would err on the side of facili­
tating the possibility of disclosure in the event that the felt need 
for such information does in fact become more widespread, and 
in the event that future research substantiates the still tentative 
claim that disclosure makes a positive difference for AID, IVF, 
or ET children. At the very least, the states should create a reg­
istry procedure to preserve the opportunity of the child, once he 
or she reaches the age of eighteen, to initiate an inquiry. At this 
point the issue is between the gene donor and the offspring, not 
between the intended parenting couple and the child. 

d. Whether to reveal the identity of surrogate gestators- I 
have been addressing the problem of disclosure as it applies to 
IVF, ET, and AID; it takes on a different texture in the context 
of full surrogacy. The genetic and gestational mother has had a 
relationship with the child that the donor of eggs, sperm, or fer­
tilized embryos has not had. Instead of an exclusively genetic 
connection, hers has included sustaining the unborn fetus within 
her uterine environment for nine months218 and may also have 
included some time caring for the child after birth. The years 
the child will spend with her rearing parents are of much more 
importance to the child's overall social and psychological devel­
opment than these nine months, but we should not therefore 
deny the importance to the child of having access not merely to 
information about, but to the actual identity of, her birth 
mother. Traditional arguments developed in the standard adop-

217. See generally J. WALLERSTEIN & J. KELLY, SURVIVING THE BREAKUP (1980); Heth­
erington, Cox & Cox, The Effects of Divorce on Parents and Children, in NONTRADI­
TIONAL FAMILIES 233 (M, Lamb ed. 1982). 

218. For a discussion of the possibility of emotional bonding between a mother and 
an infant during the course of pregnancy itself, see KLAUS & KENNELL, MATERNAL-INFANT 
BONDING: THE IMPACT OF EARLY SEPARATION OR Loss ON FAMILY DEVELOPMENT 45-46 
(1976). 
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tion context for protecting the anonymity of the birth mother do 
not apply: the birth mother does not need anonymity to protect 
her against the shame or embarrassment of an unwanted preg­
nancy. The surrogate deliberately chooses to become pregnant 
and to bear a child for others. She is likely to be proud of what 
she has done. Even if she later has regrets, her stake in confiden­
tiality is not sufficient to outweigh what may be the importance 
to the child's psychological well-being of learning her identity. 
This is especially so if the birth mother receives no assurance of 
permanent anonymity in the first place and therefore, in con­
trast to birth mothers in traditional adoptions, has no reliance 
interest to protect. Nor is anonymity needed to protect the child 
against the stigma of illegitimacy. If the contract is performed, 
the child will not be illegitimate and will suffer no legal or social 
stigmas as a consequence of the circumstances of her birth. The 
one traditional argument for anonymity that continues to have 
some viability in the context of surrogacy is the need to protect 
the autonomy of the legal parents to raise the child as they pre~ 
fer without any interference by the birth mother. This interest 
can be served by insuring that the legal parents retain the right 
to decide whether to divulge the identity of the surrogate to the 
child until the child becomes an adult and can decide for herself 
whether or not to seek this information. 

Should the decision about whether and when to disclose the 
identity of the birth mother to the child be left exclusively to 
the terms of the private agreement between the surrogate ges­
tator and the child's intended parents? Not altogether. If the 
parties agree to disclosure, their agreement should be enforced. 
If they attempt instead to grant permanent anonymity to the 
surrogate, they ought to be told that such a guarantee cannot be 
made. As with sperm, egg, or embryo donors, states should es­
tablish a registry procedure to enable the question of disclosure 
to be raised between the child and the birth mother at some 
later point in the child's life. 219 

I have been arguing that the potential psychological harm to 
children resulting from not having complete information about 
those who contributed to their creation warrants specific legal 
procedures to facilitate access to such information. But I remain 
unpersuaded by arguments for mandatory disclosures of the 

219. My intuitive sense is that the number of women willing to serve as surrogates 
would not decrease if potential surrogates were told that even if they preferred anonym­
ity, the state might determine that the welfare of the child required leaving open the 
possibility of disclosing their identity at some future date. 
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identities of surrogate gestators or the donors of genetic mate­
rial. Consider how many children raised by their genetic parents 
may not be told every detail of their parents' background. Par­
ents may choose to omit some information about their own lives 
or about the lives of close relatives. Most people grow up with 
knowledge about themselves and their families that is incom­
plete or distorted. No public authority exists ready to dissemi­
nate to the child-turned-adult his or her own Book of Geneal­
ogy. The alleged severity and persistence of psychological 
distress and of intra-family conflicts resulting from such incom­
plete knowledge remains elusive and speculative, despite the re­
search findings discussed above. I believe, however, that the his­
tory of traditional adoptions teaches us that we should not 
attempt to irrevocably impose secrecy, and that the psychologi­
cal, social, and financial advantages to children of being reared 
by adoptive parents can be attained without inflexible policies 
on confidentiality. As we attempt to shape the law to provide for 
the welfare of the offspring of noncoital reproduction, we should 
at least preserve, rather than foreclose, options. Although the 
jury will of necessity be out for an indefinite time on the ques­
tion of potential harm to the offspring, we do not have to be 
paralyzed, unable to take steps to minimize or avoid the harms 
that might occur. The state should act even though we may 
never know in our own lifetimes whether these alleged harms 
would in fact have occurred if we had not acted to forestall 
them. The state should make available to the offspring of IVF, 
ET, AID, or surrogacy certain procedures whereby they may 
learn no less than the rest of us ever learn about our forebears. 
But there should be no obligation to see to it that they learn 
more. 

3. A different kind of harm to children- The offspring of 
noncoital reproduction are not the only children who are placed 
at risk by the striving of men and women for procreative auton­
omy. There remains an altogether different category of potential 
harm: the risk of indifference to the many thousands of children, 
indeed, to the hundreds of thousands,220 who are already born 
but in desperate need of parents to raise them. Those who pur­
sue IVF, ET, AID, or surrogacy do so in part because of the be­
lief that they have no reasonable alternatives for obtaining a 

220. The Children's Defense Fund estimated in 1978 that 500,000 American children, 
many of them infants but most of them pre-adolescents and adolescents, were without 
permanent homes and were being raised in foster homes or in some kind of institutional 
setting. CHILDREN'S DEFENSE FUND, CHILDREN WITHOUT HOMES 1-2 (1978). 
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child; that, for example, there are not enough infants available 
for adoption. 221 While it is certainly true that most adoption 
agencies do not have healthy white infants222 to off er to the 
childless,223 it is not true that a supply of adoptable children is 
generally lacking. Aside from older children with mental or 
physical handicaps, who indeed may pose special problems for 
prospective parents, many thousands of healthy white and non­
white American as well as foreign-born chidren remain, who 
would probably do quite well even if raised by parents of a dif­
ferent racial or ethnic background. 224 Many more women and 
adolescents than is commonly supposed, who give birth out of 
wedlock, would consider relinquishing their children for adop­
tion if they were treated in a more humane and sensitive manner 
than has been characteristic of many adoption agencies in the 
past. 2211 These mothers want to be reimbursed for their preg­
nancy-related expenses and they want to have some role in the 

221. The only published survey, to date, of the characteristics and attitudes of 
couples applying for IVF treatment indicates that more than two-thirds of the 200 
couples interviewed were positive or neutral toward adoption. About one-third would 
continue to consider adoption or fostering if their IVF efforts were unsuccessful. Free­
man, Boxer, Rickels, Tureck & Mastroianni, Psychological Evaluation and Support in a 
Program of in Vitro Fertilization and Embryo Transfer, 43 FERTILITY & STERILITY 48 
(1985) [hereinafter cited as Freeman] (describing a study of 200 couples applying for IVF 
treatment at the University of Pennsylvania Hospital between Jan. 1983 and Mar. 1984). 
Anecdotal evidence from couples pursuing surrogacy also suggests that many of these 
couples would have adopted an infant if one had been available. See, e.g., KEANE & 
BREO, supra note 32, at ch. 1. 

222. Nearly all the couples seeking IVF or ET are white. Freeman, supra note 222 
(96'.',, of couples applying to University of Pennsylvania IVF Clinic are white); Lamb 
discussions, supra note 25; Buster interview, supra note 29. 

223. In the 1970's, agency placements fell from about 70,000 per year to less than 
25,000. Wadlington, supra note 23, at 467. National data on adoptive placements has not 
been available since 1971. CWLA STANDARDS, supra note 198, at 6. No one doubts, how­
ever, that adoption agencies have been placing very few newborns and that the average 
wait for an adoptable infant from an agency is 5 to 7 years. Interview with David Keene 
Leavitt, member Adoption Committee, A.B.A. Family Law Section, and Adoption Com­
mittee of California State Bar, Apr. 11, 1985 [hereinafter cited as Leavitt interview]. 

224. CHOSEN CHILDREN, supra note 194, at 4-6, for an account of the special difficul­
ties, and distinctive successes, of transracial and transcultural adoptions. Additional sub­
stantiation of the claim that "whatever problems may be generated by transracial adop­
tion, the benefits to the child outweigh the costs," is reported in the follow-up study to 
CHOSEN CHILDREN, Feigelman & Silverman, The Long-Term Effects of Transracial 
Adoption, 58 Soc. SERV. REV. 588, 600-01 (1984); this article contains a useful bibliogra­
phy, at 601-02, for exploring some of the controversial aspects of transracial adoptions. 
The National Association of Black Social Workers remains opposed to transracial adop­
tion, as do other black professional organizations, on the ground that "Black children in 
white families are cut off from a healthy development of themselves as Black people," 
quoted in R.J. SIMON & H. ALSTEIN, TRANSRACIAL ADOPTION 45 (1977). 

225. MEEZAN, supra note 9, at 228-32; Charney, supra note 99; Leavitt interview, 
supra note 223. 
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selection of the adoptive parents for their child. 
In addition to the many adults eager for children to raise, 

there are, then, many children who need parents. What we lack 
is a sustained public commitment to bringing the two together. 
The state's interest in assuring all children an opportunity to 
have parents, which I have argued deserves more fundamental 
protection than the interests of adults in procreating,226 calls for 
more legislative and financial efforts to avoid the harms noted 
here. 227 Without such a commitment, the worlds of adoption and 
of noncoital reproduction will grow farther and farther apart, 
and those who resort to the laboratory to conceive a child will be 
symbolically, if not actually, diminishing the role of adoption in 
our society. 

IV. CONCLUSION: IMPROVING THE QUALITY OF RESEARCH AND 

SERVICES 

In exploring this new chapter in the striving of women and 
men for full procreative autonomy,228 I have shown how modern 
medical technology has created choices where previously none 
had existed, and have argued that actors in the new reproduc­
tive drama deserve from the law certain supports that are now 
insufficiently in place. I have sought to specify these supports, 
and to distinguish what they can and cannot reasonably be ex­
pected to achieve on behalf of the various parties affected by 
noncoital reproduction. It remains to underscore the extent to 
which this historic drama is being played out on a stage 
designed and managed by professionals whose relation to the 
public interest constitutes an enduring controversy in our soci­
ety. If Jehovah sought to manage, in a fashion, the drama cen­
tering around Ishmael, today's Ishmaels and Hagars, and Sarahs 
and Abrahams, must rely instead on doctors and lawyers respon­
sive both to the dynamics of their own professions and to the 
competitive and commercial aspects of the private market for 

226. See supra text accompanying notes 58-60 and 80-83. 
227. Adoption or "permanency planning" is, of course, not the only, and not always 

the best response to the plight of homeless children. In my view, efforts should first be 
directed at sustaining a viable existence for the child within the context of his or her 
biological family. See generally K. KENISTON, ALL Ou& CHILDREN ch. 9 (1977); Davis, 
supra note 98; Garrison, Why Terminate Parental Rights?, 35 STAN. L. REv. 423 (1983). 
Nonetheless, the contemporary focus on the rights of birth parents and on the potential 
of IVF, ET, or surrogacy for obtaining biologically-related offspring may serve to obscure 
the benefits of adoption for both children and adults. 

228. See supra text accompanying note 43. 
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baby-making. 229 

This reliance calls for further scrutiny and reflection in at 
least two areas. The first involves the circumstances surrounding 
research on the efficacy, safety, and long term psychosocial and 
physical consequences of noncoital repro,duction. The second in­
volves the competence and accountability of those who provide 
IVF, ET, or surrogacy services. A basic question must be raised 
about both areas: to what extent can the law encourage greater 
responsiveness by the private providers to the interests of the 
childless and their hoped-for offspring? All I can do here is to 
indicate why this question is so difficult to answer. 

In marked contrast to the substantial federal funding for most 
other biomedical research in this country, funds for basic and 
applied research in noncoital reproduction still derive entirely 
from private sources.230 In addition to relatively small sums from 
nonprofit medical centers and foundations, support comes from 
venture capital companies231 and perhaps even from a portion of 
the fees paid by childless patients. 232 Privately funded research 
may yield useful practical results, but it is scarcely reasonable to 
expect research carried out under the auspices of profit-con­
scious venture capitalists to be directed toward reducing patient 
fees or toward advancing our understanding of underlying physi­
ological and genetic processes. If the moratorium on federal 

229. Perhaps the most comprehensive history and analysis of the emergence of a cor­
porate ethos in the medical profession is in P. STARR, THE Soc1AL TRANSFORMATION OF 
AMERICAN MEDICINE (1982). No comparable contemporary analysis exists for the legal 
profession, although Willard Hurst's work still provides a fascinating introduction to this 
subject, W. Hurst, The Bar, in THE GROWTH OF AMERICAN LAW (1950); there is at least 
one excellent recent case study, in J.P. HEINZ & E.O. LAUMANN, CHICAGO LAWYERS: THE 
SOCIAL STRUCTURE OF THE BAR (1982). 

230. See supra notes 6-8 and accompanying text; see also, Pear, Grants for Medical 
Research to be Cut by Administration, N.Y. Times, Jan. 21, 1985 at Al, col. 2. NIH 
funds may be used to support research on some of the psychosocial consequences of 
noncoital reproduction. See, e.g., the results of an NIH-funded project reported in Mc­
Guire & Alexander, supra note 94. But because of the moratorium in effect since the late 
1970's on federal funding of IVF and ET, NIH funds are not available for basic research 
on the efficacy or safety of IVF and ET techniques or for studying externally fertilized 
embryos for information about the structure of genes, the development of malignancies, 
the "natural" loss of embryos, etc. 

231. For example, the work on donor embryo transfers by Dr. John Buster and other 
researchers at Harbor-UCLA Medical Center was funded by a $500,000 grant from Fer­
tility & Genetics Research, Inc., a Chicago-based venture capital firm, supra notes 29-30 
and accompanying text. Medical research and health care are among the "new hot spots 
for venture capital investing," according to Eckhouse, Plight of Venture Capitalists, S.F. 
Chronicle, Feb. 1, 1985, at 33. 

232. I have not found any direct evidence that patient fees are being used to subsi­
dize research on IVF or ET procedures, but the suggestion that they are is not implausi­
ble. See Abramowitz, supra note 6, at 9. 
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funding were lifted, the prospects might improve for creating 
both a more broadly defined agenda for research and a more 
neutral and comprehensive system for evaluating and dissemi­
nating its results.233 The introduction of federal guidelines might 
inspire greater confidence among the childless when certain pro­
cedures are designated as "acceptable treatments" and others as 
"merely experimental." It might also assure that participants in 
genuine research projects were neither paid to "volunteer" nor 
expected to pay for any services rendered to them. 234 

It would be naive to expect, however, that any transition to 
increased public support for research would guarantee that com­
mercial principles would give way to those of "disinterested" sci­
entific inquiry. Federal funding or monitoring would no doubt 
be accompanied by political, ethical, and cultural conflicts about 
the appropriateness of specific research endeavors. Approval for 
research proposals would be sought amid public debates about 
the definition of "life," the consequences of experimentation on 
human embryos, the use of donated genetic materials, the dispo­
sition of unused embryos, and the appropriateness of allowing 
unmarried persons to be among the potential beneficiaries of 
noncoital reproduction. Moreover, a shift to federal funding 
would raise the question of research priorities. Is noncoital re­
production so important a need in our society that federal funds 
should be allocated to its development rather than, for example, 
to research on the causes of infertility, or on how to prevent the 
ravages of sexually transmitted diseases,235 or on how to reduce 
the infant mortality rate? 236 Finally, regardless of what combina­
tion of private and public funds eventually prevails,237 the find-

233. These points were among those made before Representative Albert Gore's Sub­
committee on Investigations and Oversight, Committee on Science and Technology, 
United States House of Representatives, Aug. 8, 1984, cited in Annas, Redefining 
Parenthood and Protecting Embryos, 14 HASTINGS CENTER REP., Oct. 5, 1984, at 50. 

234. For a discussion of federal requirements that human subjects in federally spon­
sored research projects not be offered any "undue" inducements to participate, see 
Schwartz, Institutional Review of Medical Research, 4 J. LEGAL MED. 143, 148 (1983). 

235. See, e.g., the pleas of Leon.Kass that federal funds should be spent on preven­
tive measures rather than on what he characterizes as "our thoughtless preference for 
expensive, high-technology, therapy-oriented approaches to disease and dysfunctions." 
Kass, supra note 5, at 54; a similar plea is made, albeit from a more avowedly feminist 
perspective, in Hubbard, supra note 131. 

236. Recent data indicate not only a nationwide slowing of the rate of decline in in­
fant mortality, but also an ominous increase in some states in the mortality rate of ba­
bies after the newborn stage. Pear, "Cause for Concern" on Infant Mortality Seen by 
U.S. Agency, N.Y. Times, May 5, 1985, at Al. 

237. Any discussion of funding sources for research on noncoital reproduction must 
take account of the more general contemporary debate about the goals and methods of 
research in biotechnology. A useful introduction to this debate is the editorial, How 
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ings of research on noncoital reproduction are likely to be less 
definitive than its proponents desire238 and to require interpreta­
tion within a matrix of conflicting personal and social values. 

As for the competence and accountability of those offering 
noncoital reproductive services to the childless, the medical and 
legal professionals have a number of incentives to regulate them­
selves. Among these are concerns about malpractice liability, ea­
gerness to match, and indeed to surpass, the achievements of 
rival professional communities in Britain and Australia, and 
competition among medical schools to offer specialized training 
in reproductive endocrinology.2311 Lawyers who are in­
termediaries in surrogacy arrangements are sensitive about the 
relatively low prestige of family law practice240 and want to insu­
late themselves against allegations of "baby-selling."20 Further, 
many doctors and lawyers are genuinely committed to assuring 
safe, efficient, and humane service to their patients and clients. 
Responding to these incentives, medical groups have begun to 
devise standard protocols for IVF and ET clinicians. 242 There 
are also indications that the psychological aspects of infertility 
treatments are not being ignored. 243 

Nevertheless, wherever profit motives and professional rival­
ries are strong, we have reason to look for ways in which the law 
can supplement efforts at self-regulation. Because the capital in­
vestment needed to equip an IVF, ET, or AID-surrogate gestator 
clinic is very low (compared, for example, to the costs of equip­
ment for performing heart transplants), it is easy to enter the 
business of selling noncoital reproductive services. The public 
interest in assuring the competence of the purveyors of these 

Much Research Is Enough?, N.Y. Times, Jan. 28, 1985, at A14, col. 1, and one of the 
many responding letters to the editor, Cape & Perpich, How We Can Stay Ahead in 
Biotechnology, N.Y. Times, Apr. 23, 1985, at A26, col. 3. 

238. For an interesting general discussion of why "[d]iscovering what works and what 
does not is something the medical professional is not very good at," see Bunker, When 
Doctors Disagree, N.Y. REV. OF BOOKS, Apr. 25, 1985, at 7. 

239. These concerns were frequently expressed in the Lamb discussions, supra note 
25, and in the Buster interview, supra note 29. They are also manifest in the professional 
medical journals cited throughout this article. 

240. One of the best contemporary analyses of how family law practitioners are re­
garded by other lawyers, as well as by their clients and the general public, is in HEINZ & 
LAUMANN, supra note 229, at Part III. 

241. See generally Handel, supra note 22; Keane & Breo, supra note 32; Sherwyn, 
supra note 87. 

242. See, e.g., AFS Statement, supra note 91, and the influential article, Dandekar & 
Quigley, Laboratory Set Up for Human in Vitro Fertilization, 42 FERTILITY & STERILITY 
1 (1984). 

243. See, e.g., Mahlstadt, The Psychosocial Component of Infertility, 43 FERTILITY & 
STERILITY 335 (1985); Freeman, supra note 221. 
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services might, therefore, be well-served by the imposition of 
some statutory licensing requirements.244 But the government 
should not indirectly support the creation of private monopoly 
control over entry into the market by granting patent protection 
to specific noncoital reproductive techniques.245 Beyond that, it 
is easier to identify the appropriate limits to federal regulation 
than it is to outline a program for exactly how a combination of 
private and public regulation can best guarantee services of the 
highest possible quality. And the law can probably do even less 
to ensure that the childless actually exercise their procreative 
choices to achieve their own goals-not the goals of the doctors 
and lawyers upon whom they must depend. 246 

In our search for ways to reap the benefits and to resolve the 
problems raised by the new reproductive technologies, a certain 
skepticism about "hypergenetic" activity is in order. We would 
do well to remember the power of society and culture to transfer 
and to transform what we are from one generation to the next. 
Control of our genes does not, after all, provide us with very 
much control over the kinds of people who will carry these 
genes. Genes are of course relevant, but we achieve our most in­
timate and abiding identities as the children of the parents who 
raise us. As we enlist the support of the law in behalf of procrea­
tive autonomy, we should not forget that the reproduction of self 
that so many hope to achieve through their children is more evi­
dent in the long term relationships of rearing and nurturance 
than in the single act of genetic procreation. 

244. I have in mind something similar to the statutory licensing authority recom­
mended in Britain by the WARNOCK REPORT, supra note 14. Unlike the Warnock recom­
mendation, however, such licensing would not be denied to those offering surrogacy 
services. 

245. A sharp controversy has erupted within the medical profession about the propri­
ety of the application of Fertility & Genetics Research, Inc., supra note 231, for patent 
protection for the donor embryo transfer procedure developed by Dr. Buster and his 
colleagues with investment funds from Fertility & Genetics Research, Inc. Although pat­
ent protection for drugs and medical devices is commonplace, such protection for a med­
ical process is virtually unprecedented and, if enforceable, would enable the patent 
holder to exercise considerable control over who could or could not perform the pro­
tected medical procudures. See Annas, supra note 30, and Chapman, supra note 90. 

246. An excellent analysis of how authoritarian patterns of interaction continue to 
define most doctor-patient relationships can be found in J. KATZ, THE SILENT WORLD OF 
DOCTOR AND PATIENT (1984). 


