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1976 Federalized Res Judicata,215 
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Article ill limits the federal judicial power to cases and controversies. 
To decide case or controversy implies some binding effect. Proceed
ings that do not have at least the potential effect of precluding later 
relitigation of the same claims and issues would constitute something 
other than the exercise of the judicial power. Once it is accepted that 
Article ill and its implementing legislation have created courts with 
the power to issue judgments that will have preclusive effects in other 
litigation, the Supremacy Clause of Article VI mandates that those 
preclusive effects are binding on state courts.218 
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gation on state courts to give preclusive effect to federal judgments. 
In Dupasseur v. Rochereau, 221 the Court held that a state court's 
failure to give effect to a federal court judgment constituted a fed
eral question and thus triggered the jurisdiction of the Supreme 
Court: 

Where a State court refuses to give effect to the judgment of a court 
of the United States rendered upon the point in dispute, and with 
jurisdiction of the case and the parties, a question is undoubtedly 
raised which . . .  may be brought to this court for revision. The case 
would be one in which a title or right is claimed under an authority 
exercised under the United States, and the decision is against the title 
or right so set up. It would thus be a case arising under the laws of the 
United States, establishing the Circuit Court and vesting it with juris
diction . . . .  222 

The Dupasseur Court understood that the Full Faith and Credit 
Clause did not apply to a federal-state configuration and pointed 
out where it does apply: "The refusal by the courts of one State to 
give effect to the decisions of the courts of another State is an in
fringement of a different article of the Constitution, to wit, the first 
section of article four . . . . "223 

Professor Degnan's Article III argument might be challenged 
for failing to account for the preclusive effect of judgments ren
dered by non-Article III federal tribunals, such as U.S. Bankruptcy 
Courts,224 military courts,225 and the U.S. Tax Court.226 But 

221. 88 U.S. (21 Wall.) 131 (1875). 
222. 88 U.S. (21 Wall.) at 134. 
223. 88 U.S. (21 Wall.) at 134. 

224. See Abdallah v. United Sav. Bank, 51 Cal. Rptr. 2d 286, 290 (Ct. App. 1996) (giving 
claim-preclusive effect to a bankruptcy court order), cert. denied, 117 S. Ct. 746 (1997); 
Williams v. Gerstenfeld, 514 A.2d 1172, 1179 (D.C. 1986) (applying claim preclusion to bar 
claims that could have been asserted in prior bankruptcy court proceeding and stating that 
"[t]he ordinary principles of res judicata are applicable to bankruptcy decrees"); Hochstadt v. 
Orange Broad., 588 So. 2d 51, 52-53 (Fla. Dist. Ct. App. 1991) (applying federal law to deter
mine the issue-preclusive effect of a bankruptcy court determination that a debt had been 
fully paid). 

225. See Commonwealth v. Thompson, 133 A.2d 207, 218 (Pa. 1957) (holding a military 
court conviction admissible in state court criminal trial and stating, "[w]e have no authority 
to inquire into or review the record of a court-martial; its judgment is conclusive on this and 
other civil courts"); Commonwealth v. Smith, 563 A.2d 905, 910-11 (Pa. Super. Ct. 1989) 
(upholding the use of a court-martial conviction for sentence enhancement but noting that 
several state courts disagree), affd., 598 A.2d 268 (Pa. 1991). 

226. See United States v. Bizanes (In re Estate of Bizanes), 109 N.W.2d 823, 825-26 
(Mich. 1961) (holding a state probate court bound by U.S. Tax Court determination of tax 
deficiencies and explicitly rejecting the argument that res judicata does not apply because the 
tax court "is not a court, but an independent agency in the executive branch of the govern
ment"); Tarutis v. Commissioner of Revenue, 393 N.W.2d 667, 669 (Minn. 1986) (allowing a 
state court assertion of issue preclusion based on a U.S. Tax Court determination of the 
deductibility of farm losses); Kostelanetz, Ritholz, Tigue & Fmk v. Himmelwright, 603 A.2d 
168, 169-70 (NJ. Super. Ct. Law Div. 1991) (giving issue-preclusive effect, in a state court 
legal malpractice counterclaim, to a U.S. Tax Court determination of the unreliability of tax-
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Degnan's logic extends to all tribunals established or empowered 
by federal law. Any federal law establishing tribunals and authoriz
ing them to adjudicate implies some binding effect and thus obli
gates states to respect such adjudications.221 

Federal law establishing and empowering tribunals gives those 
tribunals' judgments some binding effect. Federal law of claim pre
clusion and issue preclusion, as a matter of federal common law,228 

governs the scope of that binding effect. Further, this bundle of 
federal law, governing the effect of federal judgments, binds the 
state courts under the Supremacy Clause.229 

B. Choice of Preclusion Law 

Finding an interjurisdictional obligation to respect judgments 
does not end the inquiry. To know the source of an obligation is 
not the same as knowing the content of that obligation. Whose law 
of claim preclusion and issue preclusion governs the interjurisdic
tional effect of a judgment? 

In interjurisdictional preclusion cases, courts could plausibly 
consider applying the preclusion law of: 

payer's income tax returns), affd., 625 A.2d 488 (NJ. Super. Ct. App. Div. 1993); Hanson v. 
Oregon Dept. of Revenue, 653 P.2d 964, 967-69 (Or. 1982) (upholding a state tax court's 
application of issue preclusion based on a U.S. Tax Court judgment); cf. Estate of Ravetti v. 
United States, 37 F.3d 1393, 1395-96 (9th Cir. 1994) (explaining that a state court need not 
give preclusive effect to a U.S. Tax Court judgment if a state court litigant was not a party to 
the tax court's "innocent spouse" adjudication); M.A. Crowley Trucking, Inc. v. Moyers, 665 
A.2d 1077, 1080 (N.H. 1995) (denying collateral estoppel effect of a U.S. Tax Court judgment 
because the issue was not actually litigated). 

227. Analogously, the U.S. Supreme Court's jurisdiction to review certain state court 
judgments implies that the state courts are bound by the Supreme Court's determinations in 
those cases. See Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304 (1816); see also 28 U.S.C. 
§ 1257 (1993) (granting the Supreme Court jurisdiction to review certain judgments rendered 
by "the highest court of a state"). 

228. See Lilly, supra note 18, at 316 & n.100; cf. Burbank, supra note 1, at 753-78 (analyz
ing the federal common law obligation to respect federal judgments but contending that state 
preclusion rules may sometimes provide the content of that obligation). 

229. U.S. CoNST. art. VI, cl. 2 ("This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, 
under the Authority of the United States, shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding."). 

Professor Burbank would break this Supremacy Clause analysis into two steps - source 
of obligation and source of rules: "A federal common law obligation to respect [federal 
court] judgments is binding under the supremacy clause. Moreover, to the extent that they 
provide the measure of that federal obligation, the rules adopted to govern the preclusive 
effects of federal judgments, whether furnished by federal or state law are also binding under 
the supremacy clause." Burbank, supra note 1, at 763; see also Stephen B. Burbank, Federal 
Judgments Law: Sources of Authority and Sources of Rules, 70 TEXAS L. REv. 1551, 1565-71 
{1992). I contend that federal preclusion rules do furnish the measure of the federal obliga
tion to respect federal judgments, an obligation made binding on the states through the 
Supremacy Clause. 
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(1) F1; 
(2) F2; 

Michigan Law Review 

(3) the source of substantive law at F1; 
(4) the source of substantive law at F2; 
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(5) the state in which F1 sits, if F1 was a federal court sitting in diver
sity; and 

(6) the state in which F2 sits, if F2 is a federal court sitting in diversity. 

These options naturally divide into two sets: those that refer to F1 
and thus render choice of preclusion law determinable at the time 
of the initial action (the odd-numbered options), and those that re
fer to F2 and thus make choice of preclusion law determinable only 
at the time of the subsequent action (the even-numbered options). 
As between these two sets of options, the essential question, dis
cussed below in section ID.B.1, is this: Is F2 relevant at all, or 
should choice of preclusion law be determinable at F1? If, as I ar
gue, the answer is that F2 is irrelevant and choice of preclusion law 
should follow purely an F1 referent, then the next question, dis
cussed below in section ID.B.2, is whether a pure F1 referent re
quires application of F1's preclusion law. 

1. A Pure F1 Referent 

Should choice of preclusion law be determinable by looking 
solely at the initial lawsuit? The full faith and credit statute seems 
to say so. It requires all state, territorial, and federal courts to give 
state and territorial court judicial proceedings "the same full faith 
and credit" that those proceedings "have by law or usage in the 
courts of such State, Territory or Possession from which they are 
taken. "230 Justice Story declared as early as 1813 that the full faith 
and credit statute required a federal court to apply New York pre
clusion law to determine the effect of a New York judgment.231 As 
Professor Stephen Burbank has shown, the statute does not point 
directly to F1's preclusion law but rather indicates an F1 referent -
that is, application of whatever preclusion law the rendering juris
diction itself would use to determine the judgment's effect.232 F2's 
irrelevance, however, has by no means been universally accepted. 

230. 28 U.S.C. § 1738 (1994). The full faith and credit statute specifically refers to "judi
cial proceedings of any court of any such State, Territory or Possession [of the United 
States]." 28 U.S.C. § 1738. This article often refers to configurations of state and federal 
courts. State courts, as used in this context, should be understood to include U.S. territorial 
courts as well. 

231. See Mills v. Duryee, 11 U.S. (7 Cranch) 481 (1813) (Story, J.). 
232. See Burbank, supra note 1, at 797-800. 
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a. Arguments Against a Pure F1 Referent. Various arguments 
have been advanced against a pure F1 referent in state-state and 
state-federal preclusion cases, notwithstanding the language of the 
full faith and credit statute. The same arguments have been as
serted against a pure F1 referent in federal-state preclusion cases, 
where they carry more force because of the full faith and credit 
statute's inapplicability. Some of the arguments focus on F2 qua 
forum, urging that F2 has interests at stake and should be empow
ered to apply its own preclusion law, at least to some extent. Other . 
arguments focus on the interests of the source of law at F2 or, in 
federal court diversity cases, on the state in which F2 sits. 

The two most important arguments against a pure F1 referent -
what I call the "greater preclusion" argument and the "core preclu
sion" argument - both concern the policy interests of F2 as the 
forum. The forum of the second lawsuit has genuine interests at 
stake in claim preclusion and issue preclusion decisions. The sec
ond forum, by applying claim preclusion, preserves its judicial re
sources by refusing to adjudicate a claim that has already been 
decided.233 Similarly, by applying issue preclusion, the second fo
rum preserves resources by taking certain already litigated issues as 
conclusively determined. The finality-based interests of claim and 
issue preclusion other than efficiency, such as repose for litigants 
and respect for the judicial system, belong more to F1 than F2• But 
F2's interest in its preclusion rules transcends judicial economy. In
asmuch as preclusion rules limit the availability of adjudication at 
F2, they raise concerns about justice and access.234 

i. Greater Preclusion. Based on these forum interests, some 
commentators have argued that F2 is permitted to give a judgment 
greater preclusive effect than F1 would give.235 The full faith and 

233. Courts thus sometimes address the public interest in finality in terms of the particu
lar docket-control concerns of F2• Chief Judge Kaufman of the Second Circuit, for example, 
justified res judicata on grounds of "the interest of society and the courts in the final resolu
tion of disputes. The explosion of federal dockets in recent years is so notorious as to require 
no comment. Judicial resources today are an increasingly scarce commodity, and it is of the 
utmost importance that litigants use them wisely." Schmieder v. Hall, 545 F.2d 768, 771 {2d 
Cir. 1976). Cf. United States v. Throckmorton, 98 U.S. 61, 65 (1878) ("[l]nterest rei public<e, 
ut sit finis litium",· it concerns the public that there be an end of litigation.). 

234. These concerns primarily involve situations where F2 would give less preclusive ef
fect than F1• Therefore, while they may support the core preclusion argument, they do not 
support the greater preclusion argument. 

235. See David P. Currie, Res Judicata: The Neglected Defense, 45 U. CHI. L. RE.v. 317, 
326-27 {1978); Eugene F. Scoles, Interstate Preclusion by Prior Litigation, 74 Nw. U. L. RE.v. 
742, 749-53 (1979); Gene R Shreve, Preclusion and Federal Choice of Law, 64 TEXAS L. RE.v. 
1209, 1228-29, 1265 {1986); Allan D. Vestal, The Constitution and Preclusion/Res Judicata, 62 
MICH. L. RE.v. 33, 41, 52 (1963); Gregory S. Getschow, Comment, If at First You Do Succeed: 
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credit statute's insistence that courts give "the same full faith and 
credit" that the rendering court would give, according to this argu
ment, means only that courts may not give less preclusive effect 
than the rendering court would give. 

Courts occasionally act in explicit or tacit agreement with this 
argument. For example, in Finley v. Kesling, 236 an Illinois court 
gave nonmutual issue-preclusive effect to a prior Indiana judgment 
despite Indiana's adherence to the mutuality requirement.237 Thus, 
the Illinois court gave the judgment greater preclusive effect than 
the rendering forum would have given. The Illinois court adopted 
the greater preclusive effect argument - that F2 does not violate 
full faith and credit as long as it gives at least as much preclusive 
effect as F1 would give.238 

The Mortgagelinq case239 provides another example. There, the 
New Jersey state courts dismissed claims pursuant to the entire con
troversy doctrine,240 even though the rendering forum - the 
Federal District Court for the Eastern District of Pennsylvania -
would not have held the claims precluded.241 Again, the greater 
preclusive effect argument supports New Jersey's application of its 
own preclusion doctrine, because the New Jersey courts gave more, 
not less, binding effect to the judgment. 

The greater preclusion argument should be rejected, however, 
as it wrongly assumes that greater preclusion is none of F1's con-

Recognition of State Preclusive Laws in Subsequent Multistate Actions, 35 V1u .. L. REv. 253, 
265, 276-80 {1990); see also 18 WRIGHT ET AL., supra note 104, § 4467, at 644-48 {discussing 
but only partly endorsing the greater preclusion argument). The Supreme Court has used 
language supportive of this argument. See Durfee v. Duke, 375 U.S. 106, 109 {1963) ("Full 
faith and credit thus generally requires every State to give to a judgment at least the res 
judicata effect which the judgment would be accorded in the State which rendered it."). 
More recently, however, the Supreme Court seems to have rejected the greater preclusion 
argument. See Baker v. General Motors Corp., 66 U.S.L.W. 4060, 4067-68 (U.S. Jan. 13, 
1998) (Kennedy, J., concurring); Migra v. Warren City Sch. Dist. Bd. of Educ., 465 U.S. 75, 85 
(1984). 

236. 433 N.E.2d 1112 (Ill. App. Ct. 1982). 

237. See 433 N.E.2d at 1114. The Illinois court questioned whether Indiana would con
tinue to cling to the mutuality requirement but considered itself free to give nonmutual 
preclusive effect even if Indiana adhered to mutuality. See 433 N.E.2d at 1116-17. 

238. See 433 N.E.2d at 1116-17 (explaining that the second state cannot reduce the effect 
of the judgment, but can expand its effect); see also In re Transocean Tender Offer Sec. Litig., 
455 F. Supp. 999, 1005-06 (N.D. Ill. 1978) ("[E]ven if Delaware courts would not permit the 
offensive use of collateral estoppel, this court would give the Delaware judgment greater 
preclusive effect than Delaware courts."). 

239. Mortgagelinq Corp. v. Commonwealth Land Title Ins. Co., 662 A.2d 536 (N.J. 1995). 

240. The entire controversy doctrine includes New Jersey's rule of mandatory party join
der enforced through claim preclusion. On the entire controversy doctrine and Mortgage
linq, see supra text accompanying notes 181-88. 

241. See Mortgagelinq, 662 A.2d at 537, 540-41. 


