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INTRODUCTION

The targeting of members of non-state armed groups is perhaps the
most debated legal issue in the law of contemporary asymmetric conflicts
between states and non-state actors under International Humanitarian
Law (IHL). The 2006 Targeted Killings case! of the Israeli Supreme Court
(ISC) is a key reference point in this debate. Recently, without much
scholarly or public attention, the government of Israel, in its report on the
summer 2014 conflict in Gaza (the 2014 Gaza Conflict Report), dramati-
cally diverged from the Targeted Killings case’s definition of legitimate
targets in asymmetric conflicts.? The Targeted Killings case held a conduct-
or functional membership-based approach to targeting. This approach al-
lows only the targeting of those individuals who directly participate in the
hostilities. The 2014 Gaza Conflict Report, on the other hand, holds a for-
mal membership approach. This approach allows the targeting of all mem-
bers of the relevant armed group, regardless of their role in the
organization or their actual participation in the hostilities. This change
widens the scope of legitimate targets in asymmetric conflicts, such as the
conflict between the United States and ISIL or between Israel and Hamas,
and could significantly influence the continuous debate between the com-
peting approaches, in which the Targeted Killings case plays a major role.
It signals an increasing support for the formal membership approach,
which has thus far been explicitly endorsed only by the United States.

This Article offers three complementary explanations for the decision
of the Israeli administration to deviate from the ruling in the Targeted
Killings case. The first explanation relates to the ISC’s willingness to apply
judicial review in military operations cases. In addition to its significance

1. HCJ 769/02 Pub. Comm. Against Torture in Israel v. Gov’t of Israel (Targeted
Killings) PD 62(1) 507 (2006) (Isr.).

2. STATE OF ISRAEL, THE 2014 Gaza ConrLicT: FAcTUAL AND LEGAL ASPECTS
(2015) [hereinafter 2014 Gaza CoNFLICT REPORT].
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for the debate over the substantive rules of asymmetric warfare, the
Targeted Killings case serves as a symbol of the willingness to engage in
extensive judicial review of a state’s conduct of hostilities policy. The ac-
tivist role of the ISC in such cases from the late 1990s to 2008 was widely
recognized, celebrated, and discussed in the international law literature.
This Article suggests that the international law literature has ignored a
countertrend in which, since 2009, the ISC has appeared to defer to the
executive’s positions in conduct of hostilities cases. The court’s deference
enabled the Israeli administration to deviate from the Targeted Killings
case without fear of judicial intervention. In addition to the explanatory
force of the ISC’s deference to the administration’s decision to adopt a
formal membership approach, the analysis of the ISC’s cases offers a new
theoretical insight on the complex identity of domestic courts as both na-
tional and international actors. When facing significant international pres-
sure, domestic courts’ national identity might be enhanced, resulting in
greater deference to the government’s position.

Second, in recent years, the formal membership approach was openly
endorsed by international military lawyers and the U.S. administration.
This Article suggests that such endorsement of the formal membership
approach has strengthened the ability of the Israeli administration to ex-
plicitly support it, in what I call the “Americanization” of the Israeli
targeting position. This analysis offers a novel account of the relevance of
interpretive communities to the internalization and development of inter-
national law. It suggests that transnational actors play a complex role that
can push towards both limiting and legitimizing versions of international
law. The analysis opens the “black box” of the state to show the struggle
between different branches of government over the role of IHL in the
regulation of asymmetric conflicts. This is part of a broader, universal de-
bate regarding IHL and the role of international law’s interpretive com-
munities in this struggle.

Finally, the adoption of the formal membership approach serves the
state interest of widening the scope of legitimate targets. While such inter-
est is not unique to the Gaza 2014 conflict, and can generally explain the
support for this approach, this Article suggests that the significant rise in
the conflict’s death toll provides a stronger incentive for the explicit adop-
tion of a broader definition of legitimate targets.

This Article then criticizes the justification for the adoption of the for-
mal membership approach to targeting. Proponents of the formal mem-
bership approach suggest that the application of this approach to armed
group members is justified since soldiers can be targeted regardless of
their role in the military. Thus, in order to adhere to the normative sym-
metry principle, namely, the equal application of IHL to all parties of the
conflict, all members of armed groups should be targetable regardless of
their role. This Article first demonstrates that states try to argue for nor-
mative symmetry in the context of targeting while also diverging signifi-
cantly from the normative symmetry principle in their application of other
IHL norms in asymmetric conflicts. To put it bluntly, states want to have



244 Michigan Journal of International Law [Vol. 39:241

their cake and eat it too. It then calls for the application of the normative
symmetry principle to the full range of IHL norms in asymmetric conflicts.
In addition, it offers a universal application of the functional membership
approach to state soldiers and armed group members as an alternative to
the formal membership approach, which does not conflict with the norma-
tive symmetry principle.

The Article proceeds as follows: Part I of the Article describes the
main questions regarding targeted killings under international humanita-
rian law. It then describes the differences between the Targeted Killings
case and the 2014 Gaza Conflict Report. Part II offers three complemen-
tary explanations for this change. Part III criticizes the report’s approach.
Part IV concludes.

I. Tue DEBATE OVER TARGETED KILLINGS

The debate over the practice of targeted killings is wider than the nar-
row discussion of the legality of this practice under IHL. It also involves,
for example, the disagreement over which legal regime should govern the
so called “war on terror.”3 This Article focuses only on the relevant THL
norms in situations of an armed conflict between a state and a non-state
armed group, which provides the basis for the legal analysis contained in
both the Targeted Killings case and the 2014 Gaza Conflict Report.*

A. Three Main Controversies in the International Law Debate
over Targeted Killings

The contemporary debate over targeted killings started in response to
the post-9/11 U.S. targeted killings policy and the Israeli policy in the Sec-
ond Intifada.> The main approaches in this debate have been presented in
different ways.® This Article examines the debate through three main con-
troversies that have occupied the literature: who can be targeted, when

3. Some argue, for example, that the U.S targeting operations located outside the
zone of combat should be governed by international human rights law instead of IHL. See,
e.g., EMILY CRAWFORD, IDENTIFYING THE ENEMY: CIVILIAN PARTICIPATION IN ARMED CON-
FLicT 108-10 (2015) (describing the debate over the relevant legal regime); Michael Rams-
den, Targeted Killings and International Human Rights Law, 16 J. ConFLIicT & SEc. L. 385,
386 (2011); Marry Ellen O’Connell, Remarks: The Resort to Drones under International Law,
39 Denv. J. INT'L L. & PoL’y 585, 595 (2011). For the difficulty of classifying transnational
armed contlicts and an argument for a unified doctrine of targeting under both legal regimes,
see Monica Hakimi, A Functional Approach to Targeting and Distinction, 110 MicH. L. REv.
1365, 1420 (2012).

4. Targeted Killings, q 21; 2014 Gaza ConrLICT REPORT, supra note 2, q 233.

5. See, e.g., MarcUs GUNNEFLO, TARGETED KILLING: A LEGAL AND PoLiticaL His-
TORY 2 (2016); David Kretzmer, Targeted Killing of Suspected Terrorists: Extra-Judicial Ex-
ecutions or Legitimate Means of Defence?, 16 Eur. J. INT’L L. 171, 188 (2005).

6. See, e.g., Jens David Ohlin, Targeting Co-belligerents, in TARGETED KiLLINGs 60
(Claire Finkelstein, Jens David Ohlin & Andrew Altman eds., 2012).
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can such a person be targeted, and whether there is an obligation to use
the least harmful means available in targeted killings operations.”

As for the first controversy, regarding persons who can be legitimate
targets, the international law community is divided between two ap-
proaches—the formal membership, or status-based, approach and the con-
duct-based, or functional membership, approach. According to the formal
membership approach, all members of an armed group that is a party to
the conflict can be targeted, regardless of their role in the organization.®
Thus, for example, the cook, driver, or lawyer of the armed group are
targetable as long as they are formally part of the armed group. This ap-
proach follows the status-based character of IHL’s principle of distinction
and reflects the traditional understanding of legitimate targets in inter-
state conflicts. According to the functional membership, or the conduct-
based, approach, only those armed group members who have a sufficient
link to the hostilities can be targeted. Among those who support the func-
tional membership approach, it is possible to find different positions re-
garding which specific acts make an armed group member targetable.®

The second controversy, regarding the time in which a person can be
targeted, is less relevant to armed group members. There is a general
agreement that those who belong to an armed group can be targeted at all
times.'0 The timing question is mainly relevant to individuals who partici-
pate sporadically in the hostilities. Regarding this latter category of per-
sons, once again there are two main approaches. One approach supports
the possibility of targeting at any time, while the other limits targeting to
the time in which the person is taking a direct part in the hostilities. This

7. The question of where a person can be targeted, or the geographical scope of
targeting, is not discussed separately here. To some extent, this question is related to the
debate over the legal regime which governs the targeting of non-state armed group members.
See CRAWFORD, supra note 3, at 116-18. When the relevant legal regime is IHL, in most cases
the geographical question correlates with the least harmful means question.

8. See, e.g., Rachel E. VanLandingham, Meaningful Membership: Making War a Bit
More Criminal, 35 Carpozo L. Rev. 79, 135-36 (2013); Kenneth Watkin, Opportunity Lost:
Organized Armed Groups and the ICRC “Direct Participation in Hostilities” Interpretive Gui-
dance, 42 N.Y.U. J. InT’'L L. & PoL. 641, 690-93 (2010).

9. See, e.g., NiLs MELZER, INTERPRETIVE GUIDANCE ON THE NOTION OF DIRECT
PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN LaAw (2009) [herein-
after INTERPRETIVE GUIDANCE|; HCJ 769/02 Pub. Comm. Against Torture in Israel v. Gov’t
of Israel (Targeted Killings) PD 62(1) 507, 49 34-37 (2006) (Isr.).

10. Both the Targeted Killings case and the INTERPRETIVE GUIDANCE allow the target-
ing of armed group members at all times. See, Targeted Killings, J 40; INTERPRETIVE GUI-
DANCE, supra note 9, at 71-72. The only possible criticism of such approach can be found in
Philip Alston’s 2010 report on targeted killings, and even the report does not explicitly sug-
gest that these persons cannot be targeted at all times. See, Philip Alston (Special Rapporteur
on Extrajudicial, Summary or Arbitrary Executions), Study on Targeted Killings, q 65,
Human Rights Council, U.N. Doc. A/HRC/14/24/Add.6 (May 28, 2010) (“Nevertheless, the
ICRC’s Guidance raises concern from a human rights perspective because of the “continuous
combat function” [CCF] category of armed group members who may be targeted anywhere,
at any time.”).
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latter approach is comprised of different positions on what constitutes the
time in which the person is directly taking part in the hostilities.!!

Finally, regarding the obligation to use the least harmful means, two
main approaches exist as well. On one side are those who endorse the
traditional approach used for state armed forces, allowing the use of
deadly force even if less harmful means are available, and on the other are
those who hold to the position that, in the targeting of armed group fight-
ers, there is an obligation to use the least harmful means feasible.!?

In asymmetric warfare, distinction between the involved and
uninvolved is very challenging, and every choice between different norma-
tive positions bears considerable costs. The different approaches to these
questions are an example of the constant tension in IHL between its limit-
ing and legitimizing roles, between the necessities of war and the need to
limit its horrible consequences as much as possible. A common division of
the community of international lawyers who are involved in the regulation
of warfare is between “military lawyers” and “humanitarian lawyers”—the
former hold to rather conservative positions on the regulation of warfare,
emphasizing the military needs of the parties to the conflict, while the lat-
ter hold to more progressive positions, emphasizing the limiting role of
IHL.!3 Those who hold to the formal membership approach and allow the
targeting of individuals, even when less harmful means are available, are
often associated with the “military lawyers” side, while those who hold to
the functional membership approach and endorse the least harmful means
obligation are often associated with the “humanitarian lawyers” side.!4

Before moving to the discussion of Israel’s approach to these ques-
tions, a clarification for those familiar with the debate over the U.S. target-
ing and detention policy is required. This article refers throughout the text
to the formal membership approach as an approach that widens the scope
of legitimate targets and to functional membership as a more limiting ap-
proach. This distinction between functional and formal membership does
not cover the entire scope of controversy in the debate over the U.S.

11. See, e.g., Bill Boothby, “And for such time as”: The Time Dimension to Direct
Participation in Hostilities, 42 N.Y.U. J. INT'L L. & PoL. 741 (2010); Nils Melzer, Keeping the
Balance Between Military Necessity and Humanity: A Response to Four Critiques of the
ICRC’s Interpretive Guidance on the Notion of Direct Participation in Hostilities, 42 N.Y.U. J.
InT'L L. & Por. 831, 879-92 (2010).

12. See, e.g., Geoffrey S. Corn, Laurie R. Blank, Chris Jenks & Eric Talbot Jensen,
Belligerent Targeting and the Invalidity of the Least Harmful Means Rule, 89 INT’L L. STUD.
536 (2013); Jens David Ohlin, The Duty to Capture, 97 MinN. L. REv. 1268 (2013); INTERPRE-
TIVE GUIDANCE, supra note 9, at 77-82.

13. See, e.g., David Luban, Military Necessity and the Cultures of Military Law, 26 LE1-
pEN J. INnT’L L. 315, 316 (2013); DAvID KENNEDY, OF WAR AND Law 41 (2006).

14. I have suggested that this latter group of international lawyers should be further
divided to “IHL humanitarian lawyers” and “international human rights law (IHRL) human-
itarian lawyers.” See Yahli Shereshevsky, Politics by Other Means: The Battle Over the Classi-
fication of Asymmetrical Conflicts, 49 VAND. J. TRANSNAT'L L. 455 (2016). This further
division is relevant to the broader debate over targeted killings and less relevant to this arti-
cle, which focuses on the IHL part of the debate.



Spring 2018] Targeting the Targeted Killings Case 247

targeting policy. A significant part of this controversy focuses on the
United States’ broad definition of functional membership in an armed
group.'> Indeed, the U.S. administration and the U.S courts recognize that
a wide range of conduct, not only combat-related activities, constitutes
functional membership in an armed group.!®

In any case, this is mostly a definitional issue. The official U.S. posi-
tion usually refers to both functional and formal membership without
clearly distinguishing between the two.!” The essence of the distinction
between what I call the formal membership approach and the functional
membership approach is whether any member of an armed group can be
targeted, in an analogy to the targeting of states’ armed forces, or only
those who directly participate in hostilities.!® Proponents of the formal
membership approach (such as the U.S and Israel) broaden the scope of
legitimate targets, relying on both formal and functional criteria to deter-
mine membership in armed groups, while proponents of the functional
membership approach reject the ability to target individuals based on for-
mal membership or on activities that do not constitute direct participation
in the hostilities.

B. Targeted Killings in Israel: From the Targeted Killings Case
to the 2014 Gaza Conflict

1. The Targeted Killings Case

Following the adoption of a targeted killings policy by the Israeli ad-
ministration, a petition challenging the legality of the policy was filed to
the ISC in late 2001. In a very short judgment, the ISC dismissed the case
while stressing its limited role in reviewing conduct of hostilities cases.!® A
second petition, which became the Targeted Killings case, was filed in 2002
and decided in 2006.

In the Targeted Killings judgment, before delving into the main ques-
tions in the targeted killings debate, the Court decided that the conflict
between Israel and Palestinian armed groups is an international armed

15. See, e.g., Jennifer C. Daskal, The Geography of the Battlefield: A Framework for
Detention and Targeting Outside the “Hot” Conflict Zone, 161 U. Pa. L. Rev. 1165, 1210
(2013) (“[T]he broad definition of ‘functional membership’ put forth by the Executive and
endorsed by the courts serves as a poor proxy for assessing threat in a conflict with a non-
state actor. . .”).

16. Id. at 1178-79.

17. See. e.g., THE WHITE HoUSE, REPORT ON THE LEGAL AND PoLicY FRAMEWORKS
GUIDING THE UNITED STATES’ USE OF MILITARY FORCE AND RELATED NATIONAL SECUR-
1Y OPERATIONS 20 (2016) (“[A]n individual who is formally or functionally a member of an
armed group against which the United States is engaged in an armed conflict is generally
targetable.”).

18. See, Kevin Jon Heller, The Use and Abuse of Analogy in IHL, in THEORETICAL
Bounbaries oF ARMED ConrLICT AND Human RigaTs 232, 263 (Jens David Ohlin ed.,
2016).

19.  HCJ 5872/01 Barakeh v. Prime Minister 56(3) PD 1 (2002) (Isr.).
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conflict, since it “crosses the borders of a state.”?? This finding was the
subject of much criticism in the international legal community, which
tends to classify conflicts between a state and non-state armed group, in-
cluding cross-border conflicts, as non-international armed conflicts.?! The
Court then decided the main questions on targeted killings. The Court
adopted a conduct-based, functional approach to the targeting of armed
group members. It characterized armed group members as civilians who
are targetable when they take a direct part in hostilities.>?> When address-
ing the other main controversies, the court decided that armed group
members who regularly take part in hostilities can be targeted at any
time,?3 and that the least harmful means should be adopted when possible.
Accordingly, if it is possible to arrest an armed group member, then
targeting is no longer a legitimate course of action.?*

Subsequent decisions followed this logic. In 2008, in the Unlawful
Combatants case, a criminal appeal concerning the detention of members
of armed groups, the ISC repeated its position regarding both the classifi-
cation of transnational armed conflicts and the functional membership ap-
proach to the definition of members of armed groups.?®> Indeed, the
definition of people who can be detained and those who can be targeted
can differ, and the Unlawful Combatants case adopts a definition of func-
tional membership for detention that is broader than the one that was
adopted for targeting purposes in the Targeted Killings case.?® Nonethe-
less, detention is a less harmful act than targeting. The decision of the ISC
to apply the narrower definition of functional membership to detention
provides a strong indication that the court still supports this approach in
the context of the more harmful measure of targeting. Later cases that

20. HCJ 769/02 Pub. Comm. Against Torture in Israel v. Gov’t of Israel (Targeted
Killings) PD 62(1) 507, I 18 (2006) (Isr.).

21. See, e.g., Shereshevsky, supra note 14; Noam Lubell, The War (?) Against Al-
Quaeda, in INT'L L. AND THE CLASSIFICATION OF CoNrLICTS 421, 431-36 (Elizabeth Wilm-
shurst ed., 2012); Marko Milanovic & Vidan Hadzi-Vidanovic, A Taxonomy of Armed Con-
flict, in REseaArRcH HANDBOOK ON INT’L CoNFLICT AND SEC. L. 256, 305 (Nigel D. White &
Christian Henderson eds., 2013); Sean D. Murphy, Evolving Geneva Convention Paradigms
in the “War on Terrorism”: Applying the Core Rules to the Release of Persons Deemed “Un-
privileged Combatants”, 75 Geo. WasH. L. Rev. 1105, 1136-40 (2007); Andreas Paulus &
Mindia Vashakmadze, Asymmetrical War and the Notion of Armed Conflict—A Tentative
Conceptualization, 91 INT'L REV. RED Cross 95, 111-12 (2009); Marco Sassoli, Use and
Abuse of the Laws of War in the “War on Terrorism”, 22 Law & INe. 195, 200-01 (2004);
But see Dapo Akande, Classification of Armed Conflicts: Relevant Legal Concepts, in INTER-
NATIONAL Law AND THE CLASSIFICATION OF ConrLIcTs 32, 57-67 (Elizabeth Wilmshurst
ed., 2012).

22. Targeted Killings, q 31.

23.  Id. at { 40.

24, Id.

25. CrimA 6659/06 A v. State of Israel (Unlawful Combatants) 62(4) PD 329 (2008)
(Ist.).
26. The Unlawful Combatants case accepts the detention of those who participate indi-

rectly in the hostilities in addition to those who participate directly in the hostilities. /d. at |
21.
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referenced the Targeted Killings case in the ISC did so without reservation
from the initial judgment.??

Another notable development after the Targeted Killings case was the
adoption of the International Committee of the Red Cross (ICRC) Inter-
pretive Guidance on the Notion of Direct Participation in Hostilities
under International Humanitarian Law.?® The Guidance adopted a func-
tional membership approach to the targeting of members of organized
armed groups. It defines members of organized armed groups as those
individuals who hold a Continuous Combat Function (CCF), namely those
individuals who continuously and directly participate in the hostilities as
part of the organized armed group.?® Although the Court’s definition of
actions that constitute direct participation in hostilities in the Targeted
Killings case is wider than the approach taken in the ICRC Interpretive
Guidance, in essence, as will be further discussed in the next section, they
present a similar position: only those persons who maintain strong links to
the actual conduct of hostilities can be regarded as legitimate targets
under THL.

2. The 2014 Gaza Conflict Report

In May 2015, Israel published its report on the 2014 Gaza Conflict.
The report was published to present the Israeli legal position on the con-
flict in anticipation of the (then) forthcoming United Nations Human
Rights Council’s commission of inquiry report on the conflict (the Mc-
Gowan Report) that was published in June 2015.30 In spite of the seem-
ingly coherent approach by the ISC, the 2014 Gaza Conflict Report
adopted a formal membership approach to the targeting of armed group
fighters. The report explicitly stipulates that it is legitimate to attack mem-
bers of organized armed groups “by the sole virtue of their member-
ship.”3! The report does not refer to the Hamas movement as a whole as
an organized armed group but only to its military wing, the Izz al-Din al-
Qassam Brigades, and other organized armed groups such as Hamas’s Na-
val Police.3? Still, all members of these armed groups can be targeted

27. See, HCJ 474/02 Thabit v. Attorney General (2011) (Isr.); HCJ 8707/10 Hess v.
Minister of Defense (2011) (Isr.); HCJ 8794/03 Hess v. Attorney General (2008) (Isr.).

28. INTERPRETIVE GUIDANCE, supra note 9.
29. Id. at 33.

30. U.N. Human Rights Council, Report of the Indep. Comm’n of Inquiry Established
Pursuant to Human Rights Council Resolution S-21/1, U.N. Doc. A/HRC/29/52 (2015),
[hereinafter McGowan Report].

31. 2014 Gaza ConrLICT REPORT, supra note 2, q 264.

32. Id. at q 265. The separation between the military and political wings addresses
some of the concerns in relation to the formal membership approach. See, e.g., Kretzmer,
supra note 5, at 200 (“Defining combatants as members of terrorist groups who take an
active part in hostilities forces us to distinguish between organized armed groups whose
members are all actively involved in the hostilities, whether by planning, directing or execut-
ing attacks, and organizations that have both military and political branches.”). Still, it leaves
the concerns that were raised regarding those who do not take part in the hostilities but are
members of the military branch, such as drivers, cooks, lawyers etc.
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based on their formal status, regardless of their role in the organization
and “even when they are not in the act of preparing or conducting military
activities.”33 It further elaborates that, in contrast to the ICRC Interpre-
tive Guidance, “state practice and opinio juris make clear that a member
in an organized armed group need not have “‘a continuous combat func-
tion” in order to be targetable under customary international law.”3* The
report’s position was one of the clearest points of legal controversy with
and divergence from The McGowan Report. The latter did not accept the
Israeli position and adopted a functional membership approach to target-
ing in the 2014 Gaza Conflict.3>

Surprisingly, the 2014 Gaza Conflict report does not refer to the
Targeted Killings case on this issue, although it refers to the case in other
contexts throughout the text.3¢ The report does not provide any explana-
tion for this omission or a substantive justification for the adoption of the
status-based approach to targeting, except for its reference to customary
international law.3” However, the report fails to point to any specific coun-
try that has adopted the same approach.

While the report lacks any engagement with the Targeted Killings
case’s functional membership approach, it is possible to find a more elabo-
rate description (and defense) of the new approach of the Israeli adminis-
tration in an article by Michael N. Schmitt and John J. Merriam following
a visit to Israel in 2014, which included interviews with senior Isracl De-
fense Forces (IDF) commanders and legal advisors.3® The article was pub-
lished online one month before the publication of the report3® and aims to
present the current legal position of the Israeli Military Advocate General
Corps (MAG) on the main conduct of hostilities issues of contemporary
asymmetric conflicts. The authors specifically address the Targeted Killings
case and argue that the MAG did not intend to deviate from the case
position, but merely to interpret and apply it in light of the new reality of
2015.40 They offer three explanations for the MAG’s decision to deviate
from the plain interpretation of the Targeted Killings case.

33. 2014 Gaza ConrLICT REPORT, supra note 2, q 265.
34. Id. at 156 n.422.
35. McGowan Report, supra note 30, q 39.

36. The 2014 Gaza Conflict Report cites the Targeted Killings case 5 times. 2014 Gaza
ConrLICcT REPORT, supra note 2, at 66 n.198 (regarding the violation of international law by
terrorist organizations); Id. at 137 n.394 (regarding the classification of the conflict as an
international armed conflict); /d. at 141 n.408, 230 n.543 (regarding the HCJ tendency to
review IDF conduct of hostilities policy); Id. at 157 n.425 (regarding the judgment guidelines
as to the actions that can be considered direct participation in hostilities).

37. Id. q 265.

38. Michal N. Schmitt & John J. Merriam, The Tyranny of Context: Israeli Targeting
Practices in Legal Perspective, 37 U. Pa. J. INT'L L. 53 (2015).

39.  The article was first uploaded to SSRN on April 13, 2015 while the report was
published on May 2015. Id.

40. Schmitt & Merriam, supra note 38, at 112.
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The first explanation suggests that the non-state party to the current
conflict is different from non-state parties to past conflicts in the sense that
it is “highly organized and combat effective.”4! According to the second
explanation, the notion of organized armed groups became widely ac-
cepted only after the ICRC Interpretive Guidance, whereas the Targeted
Killings case preceded it. Therefore, while the report has accepted the no-
tion of organized armed groups, the ISC in the Targeted Killings case did
not take this approach into account and classified armed groups fighters as
civilians who take direct part in hostilities rather than members in an
armed group.*? Last, Schmitt and Merriam emphasize the potential ine-
quality of accepting a conduct-based targeting approach to armed group
members while maintaining a formal membership approach to the target-
ing of states’ armed forces.*3 They acknowledge that the new approach has
yet to be tested by the ISC but claim that it “has been vetted through the
inter-agency process and approved by senior levels in the Ministry of
Justice.”44

While some of the above reasons may serve as valid arguments in the
formal/functional membership debate, they are less convincing as an ex-
planation of why the new approach does not stand in clear contrast to the
Targeted Killings case. As for the first argument regarding the level of
organization, indeed contemporary Hamas forces in Gaza are more organ-
ized than the Hamas forces of 2000-2006. Nonetheless, it is important to
note that the Targeted Killings case was decided in December 2006, a few
months after the Second Lebanon War. That war also involved a highly
organized armed group, Hezbollah, but it did not lead the Court to qualify
its functional membership approach in any way.*> Moreover, the Unlawful
Combatants case discussed a statute that was originally created to enable
the detention of members of Hezbollah and the Amal movement in a de-
tention regime that parallels prisoner of war (POW) status on a formal
membership basis.*® The rejection of the formal membership approach by
the Court in that case provides more evidence that there is no indication
of a willingness of the Court to change its approach in cases of highly
organized armed groups.

The second argument, regarding the importance of the notion of or-
ganized armed groups in the ICRC Interpretive Guidance, is unconvincing
on two grounds. First, although the notion of organized armed groups was
less developed at the time of the Targeted Killings case, the essence of this

41. Id.

42.  Id. at 113.

43. Id.

4.  Id.

45. Although the court in the Targeted Killings case also relied on occupation law,

which does not apply to Hezbollah, in the parts that are relevant to this Article it based its
position on IHL norms on conduct of hostilities and not on occupation law. CrimA 6659/06 A
v. State of Israel (Unlawful Combatants) 62(4) PD 329, qq 24-40 (2008) (Isr.).

46. Unlawful Combatants, J 6; Shlomy Zachary, Between the Geneva Conventions:
Where Does the Unlawful Combatant Belong?, 38 Isr. L. Rev. 379, 399-401 (2005).
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approach, namely the recognition of the importance of the fact that the
non-state actor is an organized armed group, was clearly present in 2006.
For instance, the ISC refers several times to Orna Ben-Naftali and Keren
Michaeli’s article on the Israeli targeted killings policy, which discusses the
formal membership approach to the targeting of organized armed
groups,*” and to David Kretzmer’s article defending the rationale of a
functional membership approach over a formal membership approach.*®

Second, the MAG, according to Schmitt and Merriam, separates be-
tween two parts of the ICRC Interpretive Guidance position—they argue
that while the notion of organized armed groups has been widely accepted
since 2009, including by the Israeli government, the notion of CCF was
not.*° However, this separation is problematic since it mixes two of the
three discrete questions of targeted killings: who can be targeted and when
such a person can be targeted.

When closely analyzed, it is easy to see that, regardless of terminology,
the Targeted Killings case and the Interpretive Guidance hold to the same
substantive positions, although they differ on their application. Both the
ISC’s judgment and the Interpretive Guidance hold to a functional mem-
bership approach, which examines whether the specific person is suffi-
ciently involved in the conflict to be targeted. In both cases, this functional
membership approach is built on the interpretation of the actions that can
be considered direct participation in hostilities (although the Interpretive
Guidance uses direct participation to determine what constitutes CCF, and
thus membership in an armed group, and the Targeted Killings case uses
direct participation as the legal basis for its targeting analysis).>° As for the
second question of when such a person can be targeted, in both cases it is
accepted that persons who continuously directly participate in hostilities
can be targeted at all times.’! Admittedly, the Interpretive Guidance has
developed the notion of CCF, which did not exist in the Targeted Killings
case. However, the Targeted Killings case accepts a similar position that
allows for the targeting of armed group members at all times if they have a
continuous function:

[A] civilian who has joined a terrorist organization which has be-
come his “home”, and in the framework of his role in that organi-
zation he commits a chain of hostilities, with short periods of rest
between them, loses his immunity from attack “for such time” as he

47. Orna Ben-Naftali and Keren Michaeli, ‘We Must Not Make a Scarecrow of the
Law’: A Legal Analysis of the Israeli Policy of Targeted Killing, 36 CorRNELL INT’L L. J. 233,
271-72, 287 (2003).

48. Kretzmer, supra note 5, at 199 (“[T]heir actual participation is what makes them
combatants, and not their membership in a certain organization.”).

49. Schmitt & Merriam, supra note 38, at 112-13.

50. The Interpretive Guidance offers a narrower approach to the actions which consti-
tute direct participation in hostilities than the Targeted Killings case. INTERPRETIVE GUI-
DANCE, supra note 9; HCJ 769/02 Pub. Comm. Against Torture in Israel v. Gov’t of Israel
(Targeted Killings) PD 62(1) 507 (2006) (Isr.).

51. Targeted Killings,  40; INTERPRETIVE GUIDANCE, supra note 9, at 32-36.
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is committing the chain of acts. Indeed, regarding such a civilian,
the rest between hostilities is nothing other than preparation for the
next hostility.>2

To put it differently, the mere fact that the Interpretive Guidance intro-
duced the notion of organized armed groups cannot be evaluated indepen-
dently of its CCF notion in the formal/functional membership debate. The
organized armed group notion was developed to solve the timing issue and
not to broaden or change the scope of targetable persons. Thus, members
of such organizations can be targeted at all times, while persons who spo-
radically participate in hostilities can be targeted only during such activity.
This conceptualization does not allow a wider scope of individuals to be
targeted—namely, the conduct that forms the basis for targeting is similar
according to the Interpretive Guidance for civilians and for armed groups
members; it is based on activities that constitute direct participation in
hostilities. The Interpretive Guidance refers to the lack of the so-called
“revolving door” problem associated with civilians who participate in hos-
tilities as the main consequence, and perhaps rationale, of the notion of
organized armed groups.>3 In this sense, as described above, the Targeted
Killings case makes a similar distinction—the scope of legitimate targets is
the same for all, while a member of a “terrorist organization” can be
targeted at any time and not only when directly engaged in the
hostilities.>*

The third argument of the MAG, as described by Schmitt and Meriam,
addresses the inequality of the targeting regime’s governing attacks
against soldiers and armed group members.>> Here, again, there is nothing
new about the comparison between state armed forces and armed group
members, and thus it does not offer new insight that can explain the differ-
ent approach. While this is sufficient for demonstrating that the report
deviates from the Targeted Killings case, 1 use this opportunity to engage
with the use of the argument on the equal application of IHL norms by
states in Part III of this Article. It is an argument that is often used to
explain states’ targeting positions and has not received enough attention in
the literature. The crux of the criticism of its use is that the argument for
normative equality appears to be advanced by military lawyers only with
respect to some core norms when it promotes state interests, while states
refuse to apply other core norms to members of non-state armed groups.
The position of states regarding the lack of combatant immunity in non-
international armed conflicts, and the interpretation of POW status in in-
ternational armed conflicts in Israeli case law as excluding members of
non-state armed groups, makes it far more challenging to criticize the
functional membership approach as creating an unequal regime.

52. Targeted Killings, q 39.

53. INTERPRETIVE GUIDANCE, supra note 9, at 72-73.
54. Targeted Killings, q 39.

55. Schmitt & Merriam, supra note 38, at 113.
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Thus, in contrast to the argument of the MAG, the decision of the
Israeli government to openly and explicitly reject the functional member-
ship approach to the targeting of organized armed group members contra-
dicts the Targeted Killings case. The change in the Israeli position is
significant. It is the second open endorsement of the formal membership
approach by a state, after the United States’ adoption of the approach in a
series of official statements and documents,>® and might represent a shift
in the international community towards the formal membership approach.
As discussed below in part 11B, Israel’s explicit adoption of the formal
membership approach might incentivize the United States to apply the
formal membership in actual targeting operations, whereas it currently
emphasizes the gap between its formal legal position and the more limited
scope of its targeting policy.

In addition to its importance to the formal/functional membership de-
bate, the decision of the Israeli administration to adopt a position that
contradicts an explicit ISC judgment is unique and requires an alternative
explanation. The next part provides three complementary explanations for
the change, with broad theoretical implications.

II. THREE COMPLEMENTARY EXPLANATIONS FOR THE ADOPTION OF
THE FORMAL MEMBERSHIP APPROACH: JUDICIAL DEFERENCE, THE
U.S. LEGAL PosiTioN AND THE INTERPRETIVE COMMUNITY
OF MILITARY LAWYERS, AND A PRESSING NEED

The following part offers three complementary explanations for the
decision of the Israeli government to explicitly include in its report the
formal membership approach to targeting. These explanations do not sug-
gest that the substantive position of the administration on targeting has
changed. It is possible to argue that even in the 2008-2009 conflict in
Gaza, the formal membership approach was applied by Israel in its target-
ing decisions—for example in the targeting of the members of the Hamas’
police.”” Nonetheless, the 2014 Gaza Conflict Report is unique in its ex-
plicit endorsement of the formal membership approach. The decision to
adopt this open endorsement of the formal membership approach in con-
trast to the plain reading of the Targeted Killings case is the subject of the
following analysis.

56. See infra note 132 and accompanying text.

57. STATE OF ISRAEL, THE OPERATION IN GAzA: FAcTUAL AND LEGAL AspecTs
239-48 (2009) [hereinafter 2009 Gaza ConrLicT REPORT]. The report offers a vague mixture
of formal membership and functional membership justifications for the targeting of the mem-
bers of the Hamas’ police. It refers to the role of the police in general in the fighting but
emphasizes the direct individual involvement of members of the police in the fighting. Thus,
it suggests that “more than nine out of every alleged ‘civilian police’ were found to be armed
terrorist activists and combatants directly engaged in hostilities against Israel.” Id., at ] 247.
See also, Gabriella Blum & Philip B. Heymann, Law of Policy of Targeted Killing, 1 HArv.
Nat’L SEC. J. 145, 159 n.16 (2010) (suggesting the IDF applied a wider approach in the 2008-
2009 conflict and justifying this position similarly to Schmitt and Merriam by restricting the
targeted killings case position to conflicts that do not resemble conventional war).
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A. The ISC’s Deference in Conduct of Hostilities Cases

A basic assumption of institutional analysis is that the more a court
defers to the executive, the more the executive will attempt to interpret
norms aggressively.>® This Article seeks to establish that, since 2009, with
respect to conduct of hostilities cases, the ISC appears to defer to execu-
tive positions. This is in contrast to an activist trend with regard to conduct
of hostilities issues which was widely recognized in the literature from the
late 1990s to 2008. It is challenging to prove this argument empirically due
to the scarcity of conduct of hostilities cases in the relevant years, and such
an empirical endeavor would probably have to address all national secur-
ity cases, rather than exclusively conduct of hostilities cases. Instead, the
analysis relies on a method that was used in several papers on the activist
role of the court and analyzes the main conduct of hostilities case law of
the ISC since 2009 in light of the earlier case law of the ISC and the litera-
ture on its role in conduct of hostilities cases.

1. The Move from Activism to Deference in Conduct
of Hostilities Cases

The ISC has a long history of interpreting and applying international
humanitarian law, especially the law of belligerent occupation. This Arti-
cle does not discuss the jurisprudence of the court in its first few de-
cades,> focusing instead on the jurisprudence of the court in the twenty-
first century. Several authors have argued that, since the mid-1990s, and
especially since 2000, the court has held a relatively active position in na-
tional security cases and specifically in relation to conduct of hostilities
cases.%% In empirical research on the ISC’s decisions during the years

S8. Matthew C. Stephenson, The Strategic Substitution Effect: Textual Plausibility, Pro-
cedural Formality, and Judicial Review of Agency Statutory Interpretations, 120 Harv. L.
REv. 528, 533 (2006) (“Doctrines that elevate the importance of agencies’ ability to advance
their agendas, and consequently instruct courts to place less emphasis on how well an
agency’s interpretation squares with the court’s reading of the statute, encourage agencies to
interpret statutes more aggressively. This effect is straightforward and unsurprising.”).

59. This period was analyzed by several authors: Davip KrRETZMER, THE Occupra-
TION OF JUSTICE (2002); Yoav Dotan, Judicial Rhetoric, Government Lawyers and Human
Rights: The Case of the Israeli High Court of Justice during the Intifada, 33 L. & Soc’y REev.
319 (1999); Ronen Shamir, Landmark Cases and the Reproduction of Legitimacy, 24 L. &
Soc’y Rev. 781 (1990).

60. See, e.g., DAVID ScHARIA, JupiciAL REVIEW OF NATIONAL SECURITY (2015);
Amichai Cohen, Guardians and Guards: The Israeli Supreme Court’s Political Role in Matters
of National Security, in CiviL MILITARY RELATIONS IN IsRaEL 166 (Elisheva Rosman-
Stollman & Ahrin Kampinsky eds., 2014); Aharon Barak, International Humanitarian Law
and the Israeli Supreme Court, 47 Isr. L. Rev. 181 (2014); Guy Harpaz, Being Unfaithful to
One’s Own Principles: The Israeli Supreme Court and House Demolitions in the Occupied
Palestinian Territories, 47 Isr. L. Rev. 401 (2014); Amnon Reichman, Judicial Independence
in Times of War: Prolonged Armed Conflict and Judicial Review of Military Actions in Israel,
2011 UtaH L. REv. 63, 84-87 (2011); Amichai Cohen & Stuart A. Cohen, Israel and Interna-
tional Humanitarian Law: Between the Neo-Realism of State Security and the “Soft Power” of
Legal Acceptability, 16 Isr. Stup. 1 (2011); Guy Davidov & Amnon Reichman, Prolonged
Armed Conflict and Diminished Deference to the Military: Lessons from Israel, 35 Law &
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2000-2008, Menachem Hofnung and Keren Weinshall Margel demon-
strate that the court played an active role, overtly and implicitly, in re-
straining the executive in national security cases. Specifically, they show
that cases relating to military operations were one of the two categories in
which total rejection of the petition occurred in less than 50 percent of the
cases; this was second only to separation wall cases in overt success of the
petition (full or partial). Several other articles raise similar arguments
based on analysis of seminal cases of the ISC. For example, Amichai Co-
hen and Stuart A. Cohen argue that, since 2000, the ISC has applied exten-
sive judicial review to military operations and their compatibility with IHL
norms.®! Even more critical accounts of ISC jurisprudence accept the uni-
queness of the Court’s willingness to apply judicial review and, in some
cases, to limit the government’s conduct of hostilities practices.5?

There are several seminal cases that evidence the tendency of the ISC
to review government policy relating to armed conflicts. In the Bargaining
Chips case, the court ruled, in a re-hearing of the case, that the detention
of several Lebanese detainees was unlawful in the absence of a showing of
individual dangerousness, although some of these detainees belonged to
an armed group which was a party to a conflict with Israel.® In the Rafah
case, the ISC examined, during active hostilities, the compliance of the
IDF with THL with respect to various obligations, including the supply of
basic humanitarian needs, the evacuation of the wounded, and the burial
of the dead.®* The court mediated between the parties, and most issues
were resolved during the hearings. In the Human Shields case, the ISC
accepted the petition and ordered the IDF to cease its practice of using
civilians to give “early warnings” during arrest operations of armed
groups’ members.®> Another example is the Unlawful Combatants case
discussed above in which the court interpreted the statute as permitting
detention of members of armed groups based on dangerousness rather

Soc. InouIiry 919 (2010) (suggesting that the court became less deferential over time to the
military commander decisions, specifically by comparing between decisions from 1990-1999
and decisions between 2000-2005); Menachem Hofnung & Keren Weinshall Margel, Judicial
Setbacks, Material Gains: Terror Litigation at the Israeli High Court of Justice, 7 J. oF EMPIRI-
caL LEcAL Stupiks 664 (2010); Eyal Benvenisti, Reclaiming Democracy: The Strategic Use
of Foreign and International Law by National Courts, 102 Am. J. INT’L L. 241 (2008) (describ-
ing the international judicial tendency to review counter terrorism policies including the Is-
raeli Supreme Court).

61. Cohen & Cohen, supra note 60, at 11.

62. SHARON WEILL, THE ROLE OF NATIONAL COURTS IN APPLYING INTERNATIONAL
HumantTarIAN Law 154 (2014) (“It is hoped that this trend will be extended in the future to
include other kinds of IHL violations, as contraventions relating to conduct of hostilities. This
is a direction that has, remarkably, been led by the Israeli HCJ.”).

63. CrimA 7048/97 Anonymous Persons v. Minister of Def. 54(1) PD 721 (2002) (Isr.).

64. HCIJ 4764/04 Physicians for Human Rights v. Israeli Defense Force Commander in
the Gaza Strip 58(5) PD 385 (2004) (Isr.).

65. HCJ 3799/02 Adalah — Legal Center for Arab Minority Rights in Israel v. General
Officer Commanding Central Command 60(3) PD 67 (2005) (Isr.).
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than status, in contrast to the statute’s plain meaning.®® Last, the Targeted
Killings case serves as a significant symbol of this period despite the con-
troversy over its substance and effect.®”

Yet, despite extensive writing on the role of the ISC in security cases,
analysis has largely ignored a possible change in the attitude of the Court
around 2009.98 A review of ISC cases indicates that the extensive judicial
review of military operations has decreased dramatically since 2009 both
in the number of petitions and in the willingness of the Court to intervene.
Indeed, since the last important case of the ISC, the late 2008 Unlawful
Combatant case, it is impossible to find any significant cases in which the
Court actively interfered with Israeli conduct of hostilities policy. A few
notable examples of this tendency can be found in the Court’s refusal to
examine the safety range of the IDF use of artillery;*” the rejection of the
petition against the use of white phosphorus munitions;’® the rejection of
petitions concerning the humanitarian situation in Gaza during the “Cast
Led” operation;’! and the rejection of several petitions which asked for
the opening of criminal investigations following casualties during military
operations.”?

In the vast majority of these cases, the ISC has rejected the petition
without any sign of what Hofnung and Weinshal Mergal have called “la-
tent intervention” by the Court, i.e. rejection of a petition only following a
change in the initial state policy under the shadow of possible court inter-
vention.”® A careful analysis of one of the main cases decided by the ISC
during this period can shed more light on the current trend of the Court
and explain why even one of the only cases in which the government
changed its initial policy might in fact be an expression of the ISC’s defer-
ence to the government’s policy.

66. CrimA 6659/06 A v. State of Israel (Unlawful Combatants) 62(4) PD 329 (2008)
(Isr.).

67. HCJ 769/02 Pub. Comm. Against Torture in Israel v. Gov’t of Israel (Targeted
Killings) PD 62(1) 507 (2006) (Isr.). Much literature has discussed the case. For criticism of
the decision as an apologetic legitimization of state policy see, e.g., WEILL, supra note 62, at
142-44. For a more favorable account of the case, although still critical, see, e.g., Amichai
Cohen & Yuval Shany, A Development of Modest Proportions: The Application of the Princi-
ple of Proportionality in the Targeted Killings Case, 5 J. INT’L CrRim. JusT. 310 (2007).

68. One exception is a recent article by Weiler and Lustig who very briefly mention a
possible recent change in the position of the Court. See J.H.H Weiler & Doreen Lustig, Fore-
word: A Good Place in the Middle: The Israeli Constitutional Revolution from a Global and
Comparative Perspective, 38 TEL Aviv U. L. Rev. 419, 486-87 (2016) (written in Hebrew).

69. HCJ 3261/06 Physicians for Human Rights v. Minister of Def. (Artillery Safety
Range) (2011) (Isr.).

70.  HCJ 4146/11 Hess v. Chief of General Staff (2013) (Isr.).
71.  HCJ 201/09 Physicians for Human Rights v. Prime Minister (2009) (Isr.)

72. HCJ 1901/08 Debabseh v. Military Advocate Gen. (2012); HCJ 3292/07 Adalah v.
Attorney Gen. (Rafah Investigations) (2011) (Isr.); HCJ 474/02 Thabet v. Attorney Gen.
(2011) (Isr.).

73. Hofnung & Weinshall Margel, supra note 60, at 680.
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In 2003, B’Tselem, the Israeli Information Center for Human Rights
in the Occupied Territories, and the Association for Civil Rights in Israel
(ACRI) filed a petition requesting investigation by the Military Police of
any case of civilian deaths during IDF activity (the Investigations case).”*
Ostensibly, although the court rejected the petition, the end result of the
process was in line with the petitioners’ position: while in 2003 the MAG’s
policy did not demand more than an operational debriefing following civil-
ian deaths during IDF activity, the Court rejected the petition only after a
change in the MAG’s policy in 2011. According to the new policy, an in-
vestigation shall be opened in any case of civilian death in the West Bank
which is not caused by acts clearly committed in a conduct of hostilities
context.”> Gaza was excluded since, according to the MAG, this area in-
volves a fight against a governmental entity with armed forces and not
against civilians or partially civilian forces.”®

However, there are two main indications that suggest that the ruling
of the Court reveals deference to the government policy. First, it seems
that the Court played only a minor role, if any, in the decision to change
the investigation policy. The notification by the MAG of the decision to
change the policy in 2011 occurred only a few days before the Military
Advocate General’s testimony in the Turkel Commission, which examined
Israel’s investigation mechanisms for claims of violations of the laws of
armed conflict.”” The proximity in time to the testimony compared to the
lack of any proceedings in the petition since 2008 suggest that the Com-
mission report, and not the ISC, was the main incentive for the change of
policy. In addition, the Court accepted the new policy in full without reser-
vations, although the petitioners had raised serious concerns regarding
cases in which the new policy did not require the opening of an indepen-
dent investigation. This deference of the Court to the government position
is further evidenced by the Turkel Commission’s final report, which raised
concerns about the same issues and recommended a change in the investi-
gation policy to strengthen the independence of the investigation mecha-
nism in any case of civilian deaths, including any deaths during active
hostilities.”®

The second indication of deference by the Court is its implicit devia-
tion from the Targeted Killings case position regarding investigations. In

74. HCJ 9594/03 B’Tselem v. Judge Advocate Gen. (Investigations) (Aug. 21, 2011)
(Isr.).

75. Id. atq 7.
76. 1d.

77. PusLic CommissioN To ExaMINE THE MARITIME INCIDENT OF 31 May 2010,
ISRAEL’S MECHANISMS FOR EXAMINING AND INVESTIGATING COMPLAINTS AND CLAIMS OF
VIOLATIONS OF THE Laws OF ARMED CONFLICT ACCORDING TO INTERNATIONAL Law
(2013) [hereinafter SEconp TurkeL Report|. The Military Advocate General testimony
before the commission took place on April 11, 2011, while the update on the new policy was
issued on April 4, 2011.

78. Id. at 425-26 (recommending establishing a fact-finding assessment mechanism
which is separated from an operational debrief).
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the Targeted Killings case, the court ruled that any deprivation of life in
the course of a targeted killing operation should be followed by an inde-
pendent examination.”” In a Request for a Judgment that was filed in
2008, the petitioners in the Investigations case explicitly referred to the
Targeted Killings case as a source of the obligation to conduct an investiga-
tion of any civilian death, even in cases where the deaths occurred during
military operation in an armed conflict.8¢ However, the Court did not
mention the Targeted Killings case in its 2011 judgment, and by accepting
the government position that differentiates between deaths inside and
outside the context of actual fighting, it implicitly diverged from the
Targeted Killings case position on this issue. In a later case involving the
death of a suspect during an arrest operation, the court explicitly rejected
the petitioners’ argument that the Targeted Killings case should be the ref-
erence point and ruled that the case should be decided according to the
guidelines of the judgment in the Investigations case.8! The outcome of
these judgments is that a distinction is made between law enforcement
operations that result in civilian deaths and conduct of hostilities cases
with similar results. This separation further strengthens the reluctance of
the court to intervene in government policy in conduct of hostilities cases.

Thus, a look at the jurisprudence of the Court since 2009, which does
not include even a single significant conduct of hostilities case, seems to
indicate that the Court now takes a much more minor role in conduct of
hostilities cases than it did during most of the first decade of the twenty-
first century.

2. Explaining the Change in the ISC’s Attitude

The mere deference of the court is itself sufficient to provide a possi-
ble explanation for the aggressive interpretation of the Targeted Killings
case in the report. The next section attempts to go beyond this explanation
of the change in the report. It provides possible explanations for the
change in the ISC behavior, suggesting that the increased involvement of
the international community since the 2009 Gaza conflict, and especially
the threat of international criminal adjudication, has resulted in a more
deferential court. It also points to the role of NGOs in the change. These
explanations contribute to the theoretical understanding of the role of do-
mestic courts as both national and international actors and the important
role of NGOs in the international law adjudication of national courts.

a. Explanations of the Court’s Role in the First Period

The literature has offered several explanations for the relatively active
role of the ISC in national security cases. One explanation of the Court’s

79. HCJ 769/02 Pub. Comm. Against Torture in Israel v. Gov’t of Israel (Targeted
Killings) PD 62(1) 507, q 40 (2006) (Isr.).

80.  HCJ 9594/03 B’Tselem v. Judge Advocate Gen. (Investigations), 3-4 (Aug. 21,
2011) (Isr.).

81. HCJ 1901/08 Debabseh v. Military Advocate Gen., {13 (2012).
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attitude is that it sees its decisions as part of its increasing role in the
global judicial dialogue.8? A similar explanation focuses on the participa-
tion of the Court in a global judicial cooperation against the democratic
deficiencies of global counterterrorism efforts.83

More critical explanations point to the legitimization of the Israeli ad-
ministration policy as the basis for intervention by the court. Under this
explanation, at least some intervention by the Court helps to legitimize
unlawful or controversial policies of the Israeli government. This explana-
tion has been offered for past as well as more recent practices of the ISC.34
The rise of international criminal law has been suggested as another cause
for increased intervention, both as a form of legitimation of conduct and
protection against an international judicial intervention.8>

Davidov and Reichman’s empirical finding of less deference between
the years 2000 and 2005, as compared to previous years, suggests that the
Court became less deferential the longer the conflict continued.8¢ Finally,
the extensive litigation by human rights NGOs has been singled out as
playing an important role in the ability of the Court to intervene in na-
tional security issues.3”

b. Possible Explanations for the Change in the Courts’ Behavior

Much of the above analysis seems to suggest that we should have ex-
pected the tendency of the Court to intervene in national security issues to
continue: the International Criminal Court (ICC) is much more relevant

82. See Reichman, supra note 60, at 87.

83. Eyal Benvenisti & George Downs, Democratizing Courts: How National and Inter-
national Courts Promote Democracy in an Era of Global Governance, 46 N.Y.U J. INT'L L. &
PoL. 741, 762-67 (2013); Eyal Benvenisti, Reclaiming Democracy: The Strategic Uses of For-
eign and International Law by National Courts, 102 Am. J. INT’L L. 241 (2008). See also Co-
hen & Cohen, supra note 60, at 11-13 (arguing that being part of a transnational epistemic
community of judges has contributed to the approach of the Israeli Supreme Court).

84. See Shamir, supra note 59; Nimer Sultany, Activism and Legitimation in Israel’s
Jurisprudence of Occupation, 23 Soc. & LEgaL Stup. 315 (2014).

85. Eyal Benvenisti, Scrutiny: Ajuri et. al. — Israel High Court of Justice, 3 September
2002, 9 Eur. Pus. L 481, 491 (2003) (“One explanation for the decisive change may be the
growing demand from Israeli officials for a more assertive judiciary, one that both legitimizes
Israeli policies in the face of the widespread foreign criticism and protects those same offi-
cials from being subject to international criminal liability. The evolving possibilities of inter-
national criminal adjudication [highlighted by, amongst other things, the criminal charges
brought against Prime Minister Sharon in Belgium and the entry into force of the ICC Stat-
ute] have increased public awareness in Israel regarding the potential consequences of violat-
ing international law. The Court’s recent interventionist decisions have offered Israeli
officials legal backing for their policies, and if they have been denied such backing, an expla-
nation to the Israeli public as to why harsher measures cannot be adopted.”); Amichai Co-
hen, Guardians and Guards: The Israeli Supreme Court’s Political Role in Matters of National
Security, in CiviL-MILITARY RELATIONS IN ISRAEL: Essays IN HONOR OF STUART A. COHEN
171, 182-83 (Elisheva Rosman-Stollman & Aharon Kampinsky eds., 2014) (arguing that in-
ternational criminal law is a reason from a principle agent theory perspective for more inter-
vention by the ISC in national security cases).

86. Devidov & Reichman, supra note 60, at 949.
87. Cohen & Cohen, supra note 60, at 14-15.
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to the Israeli-Palestinian conflict than it was before 2009,%8 the need for
legitimacy is here to stay in the foreseeable future, and the conflict has
only grown longer since 2009. The following section offers two possible
explanations for the change that can contribute to a more complete under-
standing of a domestic court’s role in national security cases.

One possible explanation relates to the role of human rights NGOs in
national security litigation. In a 2007 meeting, Israeli human rights NGOs,
which focus on the Israeli-Palestinian conflict, met to reflect on their
agenda in the 40th year of occupation. In the meeting, some of the partici-
pants argued that the NGOs’ continuous petitions to the ISC were detri-
mental to their cause, since they help the administration to maintain its
legitimacy through the appearance of a functioning legal system, while
their successes in the court are rather limited.8® They suggested refraining
from filing petitions to the court. This suggestion was rejected at the end
of the day and no official policy or statement was published following the
meeting. Nonetheless, there is some evidence that the approach of the
NGOs towards the ISC has changed, as the number of petitions that were
filed by human rights NGOs decreased. During the 2014 Gaza conflict, no
petitions related to the military operations were filed to the ISC, although
it was the most intense conflict over the last decades. In an op-ed a few
days after the hostilities ended, Avigdor Feldman, a leading human rights
lawyer, referred to the lack of petitions as an intentional decision by
human rights NGOs.?0 In addition, it is possible to see parallel trends re-
garding other official institutions, most notably B’Tselem’s decision to
stop its cooperation with the IDF in relation to investigations of alleged
war crimes.’! These developments can explain at least part of the de-
crease in the judicial review of military operations.

Another explanation is related to a possible change in the Court’s per-
ception of its role. It is suggested that in reaction to “the internationaliza-
tion of the conflict,” the Court has adopted a more protective position

88. Since 2009, the ICC has been directly involved in the Israeli-Palestinian conflict
several times. In relation to the Palestinian Article 12(3) Declaration, see ALt KHASHAN,
PALESTINIAN NAT’L AUTH. MINISTER OF JUSTICE, DECLARATION RECOGNIZING THE JURIS-
DICTION OF THE INTERNATIONAL CRIMINAL Court (2009) [hereinafter PALESTINIAN 12(3)
DEecLARATION]; UNION OF THE COMOROS, REFERRAL OF THE UNION OF COMOROS WITH
RESPECT TO THE 31 MAay 2010 IsRaELI RAID oN THE HUMANITARIAN AID FLOTILLA BOUND
FOR Gaza (2013) (Comoros Islands request to investigate the Mavi Marmara incident);
STATE OF PALESTINE, DECLARATION ACCEPTING THE JURISDICTION OF THE INTERNATIONAL
CrimINAL CourT (2014) (Palestinian Accession to the ICC and its second 12(3) declaration).

89. The description of the meeting is based on an interview with Limor Yehuda, the
director of the department for human rights in the occupied territories in ACRI at the time
the meeting took place.

90. See Avigdor Feldman, A War Without the Supreme Court, HAARETZ (Sept. 3,
2014), http://www.haaretz.co.il/opinions/.premium-1.2422801.

91. Gili Cohen, Citing IDF Failure to Bringing Soldiers to Justice, B’Tselem Stops Fil-
ing Complaints on Abuse of Palestinians, HaAarReTZ (May 25, 2016), http://www.haaretz.com/
israel-news/.premium-1.721332.
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towards state conduct. Courts are both national and transnational actors.?
While some of the explanations of the ISC’s tendency to intervene in state
conduct focus on the international identity of the Court as part of a trans-
national network of courts,?? this Article raises the possibility that around
2009, the national identity of the court was strengthened at the expense of
its international identity following growing international criticism of
Israel’s conduct. The 2009 Gaza conflict was an unprecedented conflict at
the time in terms of the number of casualties and scope of destruction. The
operation attracted the world’s attention much more significantly than
previous events and was followed by extensive criticism of Israel’s con-
duct. In addition, two important international law developments with re-
spect to the conflict have occurred. First, The Palestinian Authority has
issued a declaration under article 12(3) to the Rome Statute, requesting
that the ICC open an investigation into alleged Israeli crimes in the occu-
pied territories.”* The declaration was the first sign of more significant
involvement by the ICC in the Israeli-Palestinian conflict.”> Second, the
Report of the United Nations Fact-Finding Mission on the Gaza Conflict
(the Goldstone Report) was published.’® These developments have made
the prospect of external legal intervention in the conflict seem more realis-
tic than ever. In addition, the Israeli internal discussion has begun to in-
clude frequent references to attempts to “delegitimize Israel.” With a
significant threat of external intervention, it is possible that the domestic
identity of the Court, as a part of Israeli society, has strengthened, making
it more protective and thus more deferential to the government position in
national security issues.

Looking closely at two of the ISC’s cases, one before and one after
2009, can illustrate this possible change in the identity of the Court. In the
2005 Mara’abe case, the ISC was asked to declare that parts of the separa-
tion fence which Israel has built in the west bank are illegal.°” The Court
had to address in its judgment the advisory opinion of the International
Court of Justice (ICJ) in Legal Consequences of the Construction of a Wall
in the Occupied Palestinian Territory®8 that was issued a few months ear-
lier and dealt with a similar question. The ISC judgement in the Mara’abe

92. See, e.g., Olga Frishman & Eyal Benvenisti, National Courts and Interpretive Ap-
proaches to International Law, in THE INTERPRETATION OF INTERNATIONAL Law BY DOMES-
TIc CourTs 317 (Helmut Philipp Aust & George Nolte eds., 2016); Reichman, supra note 60;
Melissa A. Watters, Mediating Norms and Identity: The Role of Transnational Judicial Dia-
logue in Creating and Enforcing International Law, 93 Geo. L.J. 487, 555 (2004).

93. See supra note 83.

94. PALESTINIAN 12(3) DECLARATION, supra note 88.

9s. Id.

96. U.N. Human Rights Council, Human Rights in Palestine and Other Occupied
Arab Territories: Report of the United Nations Fact Finding Mission on the Gaza Conflict,
U.N. Doc. A/HRC/12/48 (2009) [hereinafter the Goldstone Report].

97. HCJ 7957/04 Mara’abe v. Prime Minister 60(2) PD 477, q 30 (2005) (Isr.).

98. Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, 2004 1.C.J. 136 (July 9).
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case was described by several authors as an attempt to walk a thin line
between its domestic and international roles.®® The Court based its deci-
sion on alleged differences between the facts it addressed and the facts
that the ICJ considered, while expressing a general agreement with the
legal analysis of the ICJ.190 This line of reasoning enabled the Court to
reach a decision that was relatively acceptable for the Israeli administra-
tion while at the same time maintaining its role as a transnational actor
which engages with the international law community on international law
issues.

In the 2011 Rafah Investigations case, the petitioners asked the court
to order that a criminal investigation be opened following a military oper-
ation in Rafah.!0! The petitioners dedicated nine and a half pages of their
petition to the possibility of international criminal proceedings under uni-
versal jurisdiction in the absence of a sufficient remedy in the Israeli legal
system.'92 When confronted with the threat of external criminal interven-
tion, the Court took a different path than its previous approach in the
Mara’abe case. Although the cases are not similar, since the Rafah Investi-
gations case involves only the threat of international proceedings and not
an actual international decision, the rhetoric of the Court is telling. Chief
Justice Beinicsh chose to directly address the threat of universal jurisdic-
tion in her judgment—in a section entitled “before concluding”—expres-
sing very clearly her discontent with it: Claims of that type, in accordance
with the manner of their formulation, are in the nature of a veiled “threat”
against the respondents and even the Court, and it would have been better
had the petitioner not chosen to bring that argument before us.103

In his concurring opinion, Justice Rubinstein used even stronger
words to refer to both the delegitimization of Israel and the role of a court
that operates “amongst its people”.194 Thus, the rejection of the petition

99. Yael Ronen, The Use of International Jurisprudence in Domestic Courts: The Israeli
Experience, in INTERNATIONAL Law AND DomMmEsTic PoLitics (Marlene Wind ed., forthcom-
ing); Daphne Barak-Erez, Israel: The Security Barrier — Between International Law, Constitu-
tional Law, and Domestic Judicial Review, 4 INT’L J. Con. L 540 (2006).

100. Mara’abe v. Prime Minister 60(2) PD 477, q{ 57-58.
101. HCJ 3292/07 Adalah v. Attorney Gen. (Rafah Investigations) (2011) (Isr.).

102. Petition, Rafah Investigations (available at https://www.adalah.org/uploads/oldfiles/
features/rafah/petition.pdf in Hebrew).

103. Rafah Investigations, q 18.

104. Rafah Investigations, { 2 (Rubinstein, J., concurring) (“What hides behind the
learned legal cover with innumerable citations? And the question is whether its true purpose
is not the delegitimization of the State of Israel, with the “threat” to which my colleague
referred about the exercise of ‘universal jurisdiction.” The truth is that we are not in a bubble
surrounding only one party at which are aimed the arrows of the petition — the State of Israel
and its soldiers — and no other party or parties whose hands are covered in blood, who do not
act according the humanitarian laws and according to the rules of humanity in general. The
sophisticated legal language cannot cover this up. This Court is not oblivious to the harm
caused to civilians, as shown by its rulings over many years — and neither are the IDF and the
defense establishment in general. This Court deals with this constantly, on an almost daily
basis, including judicial review of decisions made by military entities in various contexts that
are threaded throughout the judgments. The Court’s decisions have also attracted internal
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together with the harsh rhetoric of the Court indicate more identification
of the Court with the state and specifically with the Israeli administration,
in contrast to its attempt to walk a thin line between its national and inter-
national roles in previous cases such as the Mara’abe case.

Moreover, if indeed human rights NGOs decreased their engagement
and expressed more openly their criticism of the Court, then perhaps it
caused some of the judges to rethink their self-identification as part of the
same epistemic interpretive community as the NGOs. The implicit or ex-
plicit characterization of the Court as part of the legitimization of human
rights abuses and other violations of international law, as well as the threat
of resorting to outside tribunals, is an insult to the integrity of the Court as
a rule of law institution and could distance the court from those who ex-
press such positions. The Court’s above quoted rhetoric towards the peti-
tioners in the Rafah Investigations case, Adalah, The Legal Center for
Arab Minority rights in Israel, can be an indication of such a change. It
should be noted that Adalah was the first NGO to openly debate the de-
sirability of petitioning the Court.103

Another indication of the change of the balance between the national
and international roles of the ISC can be found in the outreach efforts of
the Court. Translations of domestic courts’ judgments into English has
been acknowledged as an important factor in the transnational global judi-
cial dialogue.'96 The ISC created during the first decade of the twenty-first
century a database entitled Judgments of the Israel Supreme Court: Fight-
ing Terrorism Within the Law. The link to the database appears in the
English version of the ISC official website, while no such link appears in
the Hebrew version.'97 It is the only legal area with a unique official
database. The title of the database and its absence from the Hebrew ver-
sion indicate the importance of the national security case law of the ISC
for the promotion of the image of the court as an important transnational
actor. The creation of the database was described as an attempt by the ISC
to become more influential in the global judicial dialogue.'%® Nonetheless,

criticism from various circles in Israel; but it will not alter its path, which takes into consider-
ation domestic and international law, but which also recalls that the Court operates amongst
its people.”).

10s. In 2008, an online debate on the benefit of petitioning the ISC appeared on the
Adalah website and its newsletter. Gad Barzilai et al., Virtual Roundtable, AbaLaH (Feb.
2008), https://www.adalah.org/uploads/oldfiles/newsletter/eng/feb08/roundtable/roundtable
html.

106. See Udi Sommer & Olga Frishman, Translating Justice: The International Organi-
zation of Constitutional Courts, 38 Law & PoL’y 124 (2016).

107. Compare SUPREME COURT OF ISRAEL, Advanced Search of Decisions and Judg-
ments Handed Down by the Supreme Court, http://elyonl.court.gov.il/VerdictsSearch/En-
glishVerdictsSearch.aspx (last visited Feb. 14, 2018) (contains the English version), and
SUPREME COURT OF ISRAEL, Advanced Search of Decisions and Judgments Handed Down by
the Supreme Court, http://elyon].court.gov.il/verdictssearch/HebrewVerdictsSearch.aspx (last
visited Feb. 14, 2018) (contains the Hebrew version).

108. Adam Shinar, Idealism and Realism in Israeli Constitutional Law, in CONSTITU-
TIONALISM AND THE RULE OF Law: BRIDGING IDEALISM AND REALIsM (Ernst Hirsch Ballin,
Maurice Adams & Anne Meuwese eds., forthcoming) (“In its quest to become influential,
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the database has not been updated since 2009 and the last judgment in the
database is the above mentioned Unlawful Combatants case.'° This could
suggest that, for the ISC, the importance of its global role has decreased
since 2009—if the translation and publication of national security cases is
an important strategy in the international image efforts of the court, then
the suspension of this project is a strong indication of the change in the
direction of the ISC.

The two explanations in this section, the decrease in the NGOs’ peti-
tions and the more significant role of the national identity of the Court,
are not the only possible explanations for the change. One alternative ex-
planation could be that the ISC has become less activist overall since the
retirement of Chief Justice Barak, the symbol of the extensive judicial re-
view of the ISC,110 and his successor, Chief Justice Beinisch, who was per-
ceived as part of the Barak camp in the Court.!'! Chief Justice Grunis,
her successor, is perceived as a conservative judge who is reluctant to ap-
ply extensive judicial review.!1? Nonetheless, the change in the composi-
tion of the Court can only provide a partial explanation since, if this
Article is correct in identifying 2009 as the turning point, the change would
not be fully explained by the retirement of Chief Justice Barak in 2006 or
of Chief Justice Beinisch in 2012. Moreover, Chief Justice Beinisch was
involved in pre-2009 cases that included extensive judicial review as well
as post-2009 cases that represent the deference of the Court.'13

the Israeli Supreme Court itself has translated its major decisions into English so that they
can be studied and used by other courts. In particular, the Court has embarked on a project
of translating especially those decisions having to do with combating terrorism.”). Shinar
demonstrates that the database presents an inaccurate image of the court as more progressive
than it really is. This is an important observation that should be taken into account when
assessing the alleged activism of the court between 2000-2008. For the purposes of the argu-
ment in this section, regardless of the representativeness of the database with regard to the
pre-2009 case law, the decision of the court to suspend the updating of the database is a
strong indication for the change in the outreach efforts of the court.

109. CrimA 6659/06 A v. State of Israel (Unlawful Combatants) 62(4) PD 329 (2008)
(Isr.); SupREME Court OF ISRAEL (English version), supra note 107.

110. See, e.g., Stephen Goldstein, The Rule of Law vs. the Rule of Judges: A Brandeisian
Solution, in THE CULTURE OF JUDICIAL INDEPENDENCE 121, 126-27 (Shimon Shetreet &
Christopher Forsyth eds., 2011); Ran Hirschl, The Socio-Political Origins of Israel’s Juris-
tocracy, 16 CONSTELLATIONS 476, 479-80 (2009); Amos N. Guiora & Erin M. Page, Going
Toe to Toe: President Barak’s and Chief Justice Rehnquist’s Theories of Judicial Activism, 29
Hastings INT'L & Cowmp. L. REv. 51 (2005).

111. See, e.g., Abraham Diskin & Efraim Podoksik, Israel, 52 Eur. J. PoL. REs. PoL.
Data YeEarRBOOK 111, 114 (2013); Goldstein, supra note 110, at 121, 126-27.

112. Diskin & Podoksik, supra note 111, at 114.

113. For example, Chief Justice Beinisch was involved in the pre-2009 Targeted Killings
case, writing a concurring opinion, HCJ 769/02 Pub. Comm. Against Torture in Israel v.
Gov'’t of Israel (Targeted Killings) PD 62(1) 507 (2006) (Isr.) (Beinisch, C.J., concurring), and
in the Unlawful Combatant case as presiding judge, CrimA 6659/06 A v. State of Israel (Un-
lawful Combatants) 62(4) PD 329 (2008) (Isr.), as well as the post-2009 Rafah Investigations
case as presiding judge, HCJ 3292/07 Adalah v. Attorney Gen. (Rafah Investigations) (2011)
(Isr.), the Investigations case as presiding judge, HCJ 9594/03 B’Tselem v. Judge Advocate
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A second possible explanation is the 2009 Israeli elections. These re-
sulted in a right-wing government that was outwardly hostile towards the
Court.!* This change might explain part of the attitude of the Court but
should also be treated with caution since governmental criticism of the
Court pre-dates the 2009 government. For example, the government that
preceded this change included one of the greatest critics of the Court’s
activism, Professor Daniel Friedmann, as its Minister of Justice. His term
involved a much-publicized controversy between him and Chief Justice
Beinisch.!13

Moreover, in the context of the law of contemporary conflicts, it is
difficult to analyze the relationship between the new government and the
ISC without taking into account the effect of similar external factors on
the government that are not related to the more general conflict between
the two branches. The new government faced the aftermath of the 2009
Gaza conflict and the Goldstone Report as well as other non-state actor
accounts of IHL. It became much more active in its IHL-making ef-
forts.!'®While the government’s active engagement with IHL might con-
tribute to the Court’s deference to its position in conduct of hostilities
cases, it seems that both trends represent different aspects of increasing
efforts to justify the Israeli position in reaction to external legal criticism
of Israel’s actions.

To sum up, the reaction of domestic courts to international pressure
and the likelihood of international criminal proceedings against the do-
mestic state may lead the judges to more intervention as a legitimizing
tool, as some of the literature suggests.!17 It is possible that, in the Israeli
context, some of the ISC’s current judges indeed follow a more activist
path in recent cases. This is most notable in cases involving the question of
home demolitions.!'8Nonetheless, this Article suggests that, since 2009,
the Court has generally reacted to these developments and to a change in
the position of NGOs towards the Court in the opposite way, by increasing
its national identity at the expense of its role as a transnational actor and
by increased deference to the executive.

Gen. (Investigations), and the Artillery Safety Range case as presiding judge, HCJ 3261/06
Physicians for Human Rights v. Minister of Def. (Artillery Safety Range) (2011) (Isr.).

114. See, e.g., Adam S. Chilton & Mila Versteeg, Constitutional Courts’ Limited Impact
on the Protection of Constitutional Rights, U. Ch1. L. REv. (forthcoming) (referring to pro-
posals by the Likud government to restrict the powers of the ISC).

115. See, e.g., Or Bassok, The Israeli Supreme Court’s Mythical Image — A Death of a
Thousand Sound Bites, 23 Mich. S. L. Rev. 39, 100 (2014).

116. These include, inter alia, 2014 Gaza CoNFLICT REPORT, supra note 2; the 2009
Gaza ConNrLICT REPORT, supra note 57; and the SEconp TURKEL REPORT, supra note 77.

117. See supra note 85.

118. See HCJ 722/15 Alewa v. IDF Commander in the West Bank, {q 4-10 (2015) (Isr.)
(Mazuz, J., dissenting).
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3. The ISC’s Deference and the 2014 Gaza Conflict Report

Regardless of the reasons for the ISC’s deference, the result is the
same—a deferential court in national security issues reduces the chances
of judicial intervention in cases where the government diverges from pre-
vious judgments. This could serve as an explanation of the decision of the
government to endorse a policy which explicitly contradicts the Targeted
Killings case position. The next section describes another development
that enabled the adoption of a formal membership approach to targeting.

B. Foreign Military Lawyers and the U.S. Administration Engagement
in the Targeting Debate: The “Americanization”
of the Israeli Approach

1. The Double-edged Sword of Epistemic Communities and the Role
of Transnational Actors in the Internalization
of International law

International legal scholarship has dealt extensively with the role of
transnational actors in the process of the internalization of international
law.11® The role of the transnational judicial dialogue in the process is
widely recognized in this regard,!'?? as well as the role of other actors, in-
cluding NGOs. 2t

In most cases, interactions between transnational actors are presented
as bringing more compliance with international law and are usually men-
tioned as a process that leads to more obligations on states.!?? In the same
way, Amichai Cohen has described the role of the MAG as an agent of
international law internalization, as part of an epistemic community of
human rights and humanitarian lawyers that serve as a limiting factor on
governmental conduct.!?3

119. See, e.g., Harold Hongju Koh, Why Do Nations Obey International Law?, 106
YaLe LJ. 2599 (1997).

120. See Anne-Marie Slaughter, Judicial Globalization, 40 Va. J. INT’L L. 1103, 1103-04
(2000).
121. See, e.g., Cohen & Cohen, supra note 60, at 14-15.

122. Kal Raustiala & Anne-Marie Slaughter, International Law, International Relations
and Compliance, in THE HANDBOOK OF INTERNATIONAL RELATIONS 538, 547 (Carlaens et
al. eds, 2002); Harold Hongju Koh, How is International Human Rights Law Enforced?, 74
Inp. LJ. 1397, 1406, 1410 (1998).

123. Amichai Cohen, Legal Operational Advice in the Israeli Defense Forces: The Inter-
national Law Department and the Changing Nature of International Humanitarian Law, 26
Conn. J. INT’L L. 367, 405-06 (2011) [hereinafter Cohen, DABLA]; Cohen & Cohen, supra
note 60, at 10 (“DABLA personnel enjoy a second advantage—they are able to enlist pres-
sure groups to support their positions. They form part of an ‘epistemic community’ of human
rights and humanitarian lawyers. They participate in conferences on international law, they
write law review articles on the subject, they study with professors, and sometimes they even
teach courses in one or more aspects of this discipline at universities. One consequence of
this situation is a heightened awareness on their part of the price that they will have to pay if
they give their approval to military policies of dubious legality. They will be criticized—per-
haps even ostracized—by other members of the legal fraternity. By the same token, however,
they are secure in the knowledge that—should they decide to challenge military decisions on
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Nonetheless, transnational actors are not composed of one unified
community of experts but many different epistemic communities. In the
reality of diverse epistemic communities,'?* transnational actors might
have different roles in the process of interpretation and implementation of
international law by states. They do not only act as norm-internalizing ac-
tors but also take part in the battle over the ideological version of interna-
tional law to be adopted.'?> In this regard, they might advance the
legitimizing aspects of international law over its limiting aspects. This role
is clearly visible in the battle over the regulation of contemporary asym-
metric conflicts. The 2014 Gaza Conflict Report serves as an illustrative
example of this battle between conflicting interpretive communities. In
this case, it is more accurate to identify the MAG with the epistemic com-
munity of military lawyers than with the one of which human rights or
humanitarian actors are part. As David Luban pointed out, there are two
distinctive cultures in the IHL. community—military lawyers and humani-
tarian lawyers.!?¢ While military lawyers emphasize the legitimizing as-
pects of the laws of armed conflict, humanitarian lawyers emphasize the
limiting role of IHL.'?7 As mentioned, these distinct communities usually
hold to different positions in the targeted killings debate.!?8

Thus, a possible explanation of the explicit divergence from the
Targeted Killings case position is the increasing public support for the for-
mal membership approach from the epistemic community of the Interna-
tional Law Department of the MAG (DABLA) personnel, the military
lawyers community, and the open endorsement of the formal membership
approach by the U.S. administration. Even if DABLA and the Israeli ad-
ministration always leaned towards the formal membership approach, the
Targeted Killings case crystalized the functional membership approach as
the Israeli position and made it difficult to endorse a different approach.
The Article suggests that the ability of DABLA and the Israeli administra-
tion in general to explicitly adopt the formal membership approach might
have been strengthened through the explicit support of their approach by
foreign military lawyers and direct interaction with these lawyers, as well
as the endorsement of the approach by the U.S. administration. While the
Targeted Killings case represents the humanitarian lawyers’ interpretation
of targeted killings, which was further strengthened in the Interpretive

legal grounds—they can depend upon an extensive network of legal professionals to support
their point of view.”).

124. See, e.g., Kenneth Anderson, The Rise of International Criminal Law: Intended and
Unintended Consequences, 20 Eur. J. INT’L L. 331, 349-53 (2009); Peter Haas, Introduction:
Epistemic Communities and International Policy, 46 INT'L OrG. 1 (1992).

125. For the potential effect of epistemic communities on interpretation see, e.g.,
Michael Waibel, Interpretive Communities in International Law, in INTERPRETATION IN IN-
TERNATIONAL Law 147 (Andrea Bianchi, Daniel Peat, & Matthew Windsor eds., 2015).

126. David Luban, Military Necessity and the Cultures of Military Law, 26 LEIDEN J.
InT’L L. 315, 315-16 (2013).

127.  Id. at 316.
128. See supra Section 1L A.
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Guidance and the McGowan Report, the 2014 Gaza Conflict Report rep-
resents the epistemic community of military lawyers’ account of targeted
killings. It is part of a continuous battle between the communities on the
nature of contemporary IHL.

When the Targeted Killings case was decided, targeted killings were
much less significant in the United States. Following the adoption of the
Interpretive Guidance and the increased use of targeted Kkillings by the
Obama administration,'?® U.S. involvement in the debate over the target-
ing of non-state actors became much more apparent. It included, inter alia,
a greater engagement with the issue in academic literature by military law-
yers and in official government statements.'3%The U.S. targeting policy is
complicated and nuanced and the subject of much debate.!3! Nonetheless,
in several key official statements and documents, from Harold Koh’s
speech at the American Society of International Law Annual Meeting in
2010 to former President Obama’s report on the legal and policy
frameworks guiding the United States in its use of military force, the
United States has asserted its ability to target based on formal (and func-
tional) membership in a non-state armed group, although it often applies a
stricter approach due to policy considerations while maintaining the broad
legal position.132

129. Blum & Heymann, supra note 57, at 151; Jack Goldsmith, The Cheney Fallacy:
Why Barack Obama is Waging a More Effective War on Terror than George W. Bush, THE
New RepusLic (May 18, 2009), http://www.tnr.com/article/politics/the-cheney-fallacy.

130. The most representative example of the military lawyers’ engagement in the de-
bate is the 2010 symposium in the NYU Journal of International Law and Politics on the
Interpretive Guidance. See Watkin, supra note 8; Michael Schmitt, Deconstructing Direct
Participation in Hostilities: The Constitutive Elements, 42 N.Y.U J. InT’L L. & PoL. 697
(2010); Boothby, supra note 11; Hays W. Parks, Part IX of the ICRC “Direct Participation in
Hostilities” Study: No Mandate, No Expertise, and Legally Incorrect, 42 N.Y.U J. INT'L L. &
PoL. 769 (2010).

131. There are numerous examples in the international law blogosphere of the debate
over the content and legality of the U.S. targeting position. Recent examples include, inter
alia, Monica Hakimi, Taking Stock on the Law of Targeting I, EJIL Tark (Dec. 12, 2016),
http://www.ejiltalk.org/taking-stock-of-the-law-on-targeting-part-i/, Rahma A. Hussein &
Alex Moorehead, What’s Actually New in the New Drone Strike & Military Force Disclo-
sures?, Just SECURITY (Dec. 6, 2016), https://www.justsecurity.org/35330/whats-drone-strike-
military-force-disclosures/; Marty Lederman, President Obama’s Report on the Legal and
Policy Frameworks Guiding and Limiting the Use of Military Force [UPDATED], Just SE-
curity (Dec. 5, 2016), https://www.justsecurity.org/35239/president-obamas-report-legal-pol-
icy-frameworks-guiding-united-states-military-force-related-national-security-operations/.
See also KENNETH ANDERSON & BENJAMIN WITTES, SPEAKING THE Law: THE OBAMA AD-
MINISTRATION’S ADDRESSES ON NATIONAL SECURITY Law (2015); Gregory S. McNeal,
Targeted Killing and Accountability, 102 Geo. L. J. 681 (2014) (offering a qualitative empiri-
cal study of the U.S. targeting law and procedure); Blum & Heymann, supra note 57.

132. See, e,g., THE WHITE HOUSE, supra note 17(“For example, an individual who is
formally or functionally a member of an armed group against which the United States is
engaged in an armed conflict is generally targetable.”); Brian Egan, International Law, Legal
Diplomacy and the Counter-ISIL Campaign: Some Observations, 92 INT'L L. StUD. 235, 243
(2016) (“Among other things, the United States may consider certain operational activities,
characteristics, and identifiers when determining whether an individual is taking a direct part
in hostilities or whether the individual may formally or functionally be considered a member
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The clearest symbol of the foreign military lawyers’ support for the
explicit adoption of the formal membership approach by Israel is the
Schmitt and Merriam article discussed earlier, which was published before
the 2014 Gaza Conflict Report and the McGowan report.'33 This article is
of great significance to the Israeli position in the 2014 Gaza Conflict Re-
port, since it provides external justification for its positions. Interestingly,
the substance of the Israeli report is very close to the article in several
issues. There is of course no surprise that, in places where the article
merely describes the Israeli conduct of hostilities policy, there are similari-
ties between the two documents. However, the similarities also involve
sections of the independent analysis of the authors, especially regarding
the formal membership approach. Thus, the authors state that “[t|he IDF
is on very firm ground in rejecting the CCF notion.”13* In addition, as
mentioned, the authors directly try to demonstrate that the report does
not contradict the Targeted Killings case.

The explicit support of the formal membership approach from mem-
bers of their interpretive community and the U.S. government strength-
ened the ability of Israeli military lawyers to explicitly endorse the formal
membership approach in the 2014 Gaza Conflict report. It seems to enable
them to be part of a camp that supports this position rather than fighting
the battle alone; to present their case as a widely accepted legal position
rather than a mere Israeli legal interpretation.

Another factor which might have increased the influence of the mili-
tary lawyers’ position is the growing sense of isolation of Israel in the in-

of an organized armed group with which we are engaged in an armed conflict.”); Harold
Hongju Koh, Legal Adviser, U.S. Dep’t of State, Remarks at the Annual Meeting of the
American Society of International Law: The Obama Administration and International Law
(Mar. 25, 2010) (“This includes, but is not limited to, whether an individual joined with or
became part of al-Qaeda or Taliban forces or associated forces, which can be demonstrated
by relevant evidence of formal or functional membership, which may include an oath of loy-
alty, training with al-Qaeda, or taking positions with enemy forces.”); McNeal, supra note
131, at 706-07.

Nonetheless, the administration has emphasized several times its decision to limit the
scope of targeting due to policy reasons especially in operations outside the zone of active
hostilities. See, e.g.,, THE WHITE HOUSE, PROCEDURES FOR APPROVING DIRECT AcCTION
AGAINST TERRORIST TARGETS LOCATED OUTSIDE THE UNITED STATES AND AREAS OF AC-
TIVE HOSTILITIES (THE PRESIDENTIAL PoLicY GUIDELINES) (2013) [hereinafter PPG]; John
Brennen, Speech Delivered at the Woodrow Wilson Center: The Ethics and Efficacy of the
President’s Counterterrorism Strategy (Apr. 30, 2012) (“Of course, the law only establishes
the outer limits of the authority in which counterterrorism professionals can operate. Even if
we determine that it is lawful to pursue the terrorist in question with lethal force, it doesn’t
necessarily mean we should. There are, after all, literally thousands of individuals who are
part of al-Qaida, the Taliban, or associated forces, thousands upon thousands. Even if it were
possible, going after every single one of these individuals with lethal force would neither be
wise nor an effective use of our intelligence and counterterrorism resources. As a result, we
have to be strategic. Even if it is lawful to pursue a specific member of al-Qaida, we ask
ourselves whether that individual’s activities rise to a certain threshold for action, and
whether taking action will, in fact, enhance our security.”); Hakimi, supra note 3, at 1403-04.

133. Schmitt & Merriam, supra note 38.
134. Id. at 113.
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ternational community. Facing harsh criticism by humanitarian actors, and
taking into account the lack of willingness to hold to a more restrictive
approach on targeting, it is somewhat more comfortable to hold to a legal
position which is not isolated but shared by other international actors.
Thus, the legal isolation of the Israeli position in the international legal
community might have incentivized the Israeli administration towards a
greater convergence between its position and the positions of the military
lawyers community and the United States. It led to the “Americanization”
of the Israeli approach to targeting. In the next part, this Article briefly
contrasts the increasing willingness of the Israeli administration to cooper-
ate with foreign experts, mainly international military lawyers, in relation
to the Israeli legal reaction to military operations with Israel’s refusal to
cooperate with the Human Rights Council’s Commission of Inquiry.!3> It
further demonstrates the importance of cooperation within the distinct in-
terpretive community as a tool in the battle over the law of contemporary
conflicts.

2. Foreign Military Lawyers’ Involvement in the Israeli Conduct of
Hostilities Policy—From the Gaza flotilla
to the 2014 Gaza Conflict

The involvement of foreign military lawyers in the Israeli conduct of
hostilities policy has increased in recent years. In addition to the ongoing
relations between the MAG and foreign military lawyers,!3¢ the latter
have become more involved in Israeli-initiated reports about military con-
flicts. A first notable example is the Turkel commission, which was estab-
lished following the takeover of the flotilla to Gaza and the deaths of nine
people on board the Mavi Marmara on June 1, 2010.137 In the aftermath of
the Goldstone report!3® and in light of the decision by the Human Rights
Council to establish a fact-finding mission regarding the takeover of the
Mavi Marmara (The Hudson-Phillips Report),!39 Israeli officials realized
that, in addition to Israel’s refusal to cooperate with the Human Rights
Council’s fact-finding mission,'#° it must produce a counter-account of the
events with (at least some) international legitimacy. The Turkel commis-
sion was comprised of Israeli members, but it also included two foreign
observers, Lord David Trimble and Brigadier General Kenneth Watkin,

135. See McGowan Report, supra note 30, | 3.
136. Cohen, DABLA, supra note 123, at 378-79.

137. Tue PusLic CommissioN To ExaMINE THE MARITIME INciDENT OF 31 MAy
2010 (2010) [hereinafter THE FirsT TURKEL REPORT].

138. The Goldstone Report, supra note 96.

139. U.N. Human Rights Council, Report of the International Fact-Finding Mission to
Investigate Violations of International Law, Including International Humanitarian and
Human Rights Law, Resulting from the Israeli Attacks on the Flotilla of Ships Carrying
Humanitarian Assistance, U.N. Doc. A/HRC/15/21 (2010).

140. Israel has consistently refused to cooperate with international investigations of its
conduct with the exception of the Secretary-General’s Panel of Inquiry of the Flotilla Inci-
dent (the Palmer Report).
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the former Judge Advocate General of the Canadian Forces. The commis-
sion had, in addition, two foreign special advisors, Professor Wolff Heint-
schel von Heinegg, an expert on military law and the laws of war who
published the German Navy Commander’s Handbook on the Law of Na-
val Operations, and Professor Michael Schmitt, one of the most prominent
contemporary military lawyers.

The 2014 Gaza conflict stood at the center of the international com-
munity’s attention and involved strong criticism over the Israeli conduct of
hostilities policy, including an open letter by international legal experts
who harshly condemned Israeli actions and suggested that their conduct
amounted to war crimes.!#! The letter refers to the Human Rights Coun-
cil’s commission of inquiry and possible ICC jurisdiction over the events as
desirable steps. Therefore, it is not surprising that Israel had a significant
interest in presenting an alternative, positive, international law experts’
position on its conduct in the 2014 conflict. Israel has since chosen a differ-
ent strategy than the Flotilla case. Instead of incorporating foreign experts
in its own reports, it cooperates with outside experts while issuing its own
report. There are at least three independent reports and studies which
were written with the cooperation of the Israeli authorities. These initia-
tives have issued the outcome of their studies, or at least an initial report,
prior to the Human Rights Council’s Commission of Inquiry report. The
first such study is the High Level Military Group (HLMG) assessment of
the 2014 Gaza conflict. The HLMG, which was founded by the Friends of
Israel Initiative, was composed of high level military personnel from dif-
ferent countries.'#?> On May 31, 2015, it sent a letter with its key prelimi-
nary findings to the Human Rights Council’s Commission of Inquiry, and
it published its final report in October 2015.143 The HLMG findings sup-
port the Israeli position. HLMG members received, as the report states,
“unprecedented access” to Israeli officials including the Prime Minister,
Defense Minister, and the Chief of Staff of the IDF at the time of the 2014
Gaza conflict.144

The second report is the 2014 Gaza war Assessment by the Jewish
Institute for National Security Affairs (JINSA)-commissioned Gaza Con-
flict Task Force.!*> This is also a report by military experts, this time
American military experts, written with the assistance of Professor Geof-
frey Corn as legal advisor.!14¢ The report was published in March 2015 and
supports the Israeli position on the legality of its conduct in the conflict.147

141. JOINT DECLARATION BY INTERNATIONAL Law EXPERTS ON ISRAEL’s Gaza OF-
FENSIVE (2014).

142. HicH LEVEL MILITARY GROUP, AN ASSESSMENT OF THE 2014 Gaza CoNFLICT 4
(2015).

143. 1d.

144. Id. at 7.

145. JINSA-commissioNED Gaza ConrLicT Task Forcg, 2014 Gaza WAR ASSESS-
MENT: THE NEw FAce oF ConrLicT (2015).

146. 1d.

147. Id.
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The report was written following “discussions with senior Israeli, Palestin-
ian, and United Nations (U.N.) officials.”148

While the first two reports are more anecdotal and serve only to
demonstrate the administration’s willingness to engage with foreign ex-
perts, the third—the Schmitt and Merriam article discussed earlier—is
more significant. In contrast to the two other reports, which were formed
by pro-Israeli initiatives, it is an independent scholarly project. The au-
thors of the study referred to the issue of their independence and empha-
sized that their project is not a pro-Israeli document.'#® Thus, Schmitt and
Merriam provide external academic support for the administration posi-
tion that could assist with the promotion of the formal membership ap-
proach, both internally and externally. According to the authors, they
received unprecedented access to Israeli officials:

The IDF granted them unprecedented access that included a ‘staff
ride’ of the Gaza area, inspection of an Israeli operations center
responsible for overseeing combat operations, a visit to a Hamas
infiltration tunnel, review of IDF doctrine and other targeting gui-
dance, and briefings by IDF operators and legal personnel who
have participated in targeting. The Authors also conducted exten-
sive interviews of senior IDF commanders and key IDF legal
advisers.1>0

It is important to note that such wide access was previously denied to Is-
raeli scholars, which further strengthens the notion that Israel had a signif-
icant interest in the positive international review of its actions.!>! Another
indication of the increasing reliance of Israel on foreign military lawyers
and military experts is the reference to their reports in the initial response
of the Israel Ministry of Foreign Affairs to the McGowan Report.!>2

148. Id. at 7.

149. Schmitt & Merriam, supra note 38, at 56-57 (“Although the approach might be
perceived as leading to a pro-Israeli bias, the sole purpose of the project was to examine
Israeli targeting systems, processes, and norms in the abstract; no attempt was made to assess
targeting during any particular conflict or the legality of individual attacks. With respect to
the resulting observations and conclusions, note that the Authors combine extensive aca-
demic and operational experience vis-a-vis targeting and therefore were in a unique position
to assess the credibility and viability of Israeli assertions. The result was a highly granular and
exceptionally frank dialogue.”).

150. Id. at 56.

151. See Cohen, DABLA, supra note 123, at 370 (“One comment is required with re-
spect to the methodology of this article. Like other academics who have sought to study the
function of operational advisers in the IDF, I have been consistently denied access to official
documents. My requests to conduct formal and structured interviews were denied. In view of
the public attacks voiced against the ILD, this attitude is perhaps understandable. Neverthe-
less, it affected the methodology of this study.”).

152. ISRAEL MINISTRY OF FOREIGN AFFAIRS, Israeli Response to the UNHRC Commis-
sion of Inquiry (2015) (“In defending itself against attacks, Israel’s military acted according
to the highest international standards. This was confirmed by a comprehensive examination
by Israeli military and legal experts, as well as reports produced by internationally renowned
military professionals.”).
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3. Summary

In light of the above, it is suggested that the explicit divergence from
the Targeted Killings case’s functional membership approach could be ex-
plained by the interpretive community of military lawyers and the United
States’ open support for the formal membership approach in recent years.
If the Israeli administration is trying to legitimize its actions by resorting to
outside military experts, then it is possible that the result of this interac-
tion will be an increased convergence in the legal assessment of the con-
duct of hostilities by the Israeli administration—especially the MAG—and
the positions of such external experts. When it comes to targeted killings,
it is not surprising to find that two of the main criticisms of the Interpre-
tive Guidance functional approach, and specifically the notion of CCF,
come from Schmitt and Watkin.!>3 The adoption of the formal member-
ship approach in the report is an interesting illustration of the complicated
effect of transnational actors on the way in which international law is in-
ternalized, especially when relevant norms have been previously internal-
ized by a competing transnational actor, in this case the ISC.

Interestingly, the reliance on foreign military lawyers and the U.S. ad-
ministration might represent a flip in the direction of influence of the
United States and Israeli interpretations of international law. Lisa Hajjar
has described the U.S. legal position on asymmetric warfare of the first
Bush administration as the “Israelization” of international law. She argued
that the U.S. position is building on an Israeli model in its new interpreta-
tions of IHL.154 Now, as this Article demonstrates, the Israeli formal
membership approach is based to a large extent on the U.S. endorsement
of such an approach. I would like to suggest that another twist of the story
is possible. As mentioned, while the U.S. position has supported the for-
mal membership approach as a legal position, it has emphasized the policy
considerations which limit targeting to a much narrower scope of potential
targets.!>3 It is now possible that, once again, the Israeli position will influ-
ence the U.S. one. The endorsement of the formal membership approach
in the report without reservation and recent changes in the U.S. adminis-
tration might result in a greater reliance on the formal membership ap-
proach in the actual practice of the U.S. targeting policy, bringing the
targeting policy closer to its formal legal position. Indeed, in recent

153. Michael N. Schmitt, The Interpretive Guidance on the Notion of Direct Participa-
tion in Hostilities: A Critical Analysis, 1 HArv. NaT’L SEC. J. 5,21 (2010); Watkin, supra note
8.

154. Lisa Hajjar, From Nuremberg to Guantanamo: International Law and American
Power Politics, 33 MippLE East REp. 8, 14-15 (2003).
155. See supra note 132 and accompanying text. The official statement on the narrower

scope of potential targets came in light of the criticism of the use of “signature strikes” by the
United States. See, e.g., Kevin Jon Heller, ‘One Hell of a Killing Machine’: Signature Strikes
and International Law, 11 J. INT’L CriM. JusT. 89 (2013); INT’L HUM. RTS. AND CONFLICT
REesoL. CLiNIC AT STAN. Law ScH. AND GLoBAL JusT. CLINIC AT N.Y.U. ScH. oF Law,
Living UNDER DRrRoONES: DEATH, INJURY, AND TRAUMA TO CrviLiaNs FrRom US DRrRONE
PrACTICES IN PakisTAN 12-13 (2012).
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months, increasing reports have referenced the Trump administration’s de-
cision to replace the Obama administration’s Presidential Policy Guidance
(PPG)156 with an approach that decreases the policy limitations on target-
ing (the document has not yet been made public).1>7

C. Increasing Death Toll

The previous sections mainly explained the government’s ability to di-
verge from the ruling in the Targeted Killings case. This section points to
the potential incentives for the adoption of a formal membership approach
in the 2014 Gaza conflict. First, states have an interest in the legitimizing
aspect of IHL, especially when they are engaged in armed conflict with
weaker parties. It is easier for states, usually the stronger side in the con-
flict, to achieve their goals with less limitations on their use of force.!58
Moreover, in urban asymmetric conflicts with non-state armed groups, in
which armed group members operate from within the civilian population,
states have a clear interest in broadening the scope of legitimate targets.!>”
Thus, in asymmetric conflicts, it seems that states have an interest in
adopting a formal membership approach that widens the scope of legiti-
mate targets.

In addition to the above-mentioned general incentives for states in
asymmetric conflict, the 2014 conflict has resulted in a stronger interest in
broadening the scope of legitimate targets. The death toll in the operation
was unprecedented. The casualties in the 2014 Gaza conflict were much
higher than previous conflicts such as the 2009 Gaza conflict and the 2012
Gaza conflict.’®® Although the mere fact that many people lost their lives

156. Supra note 132.

157. See, e.g., Ryan Goodman, Why the Laws of War Apply to Drone Strikes Outside
“Areas of Active Hostilities” (A Memo to the Human Rights Community), JUST SECURITY
(Oct. 4, 2017), https://www.justsecurity.org/45613/laws-war-apply-drone-strikes-areas-active-
hostilities-a-memo-human-rights-community/; Charlie Savage & Eric Schmitt, Trump Poised
to Drop Some Limits on Drone Strikes and Commando Raids, N.Y Timmes (Sept. 21, 2017),
https://www.nytimes.com/2017/09/21/us/politics/trump-drone-strikes-commando-raids-rules
.html; Adil Ahmed Haque, Targeted Killing Under Trump: Law, Policy, and Legal Risk, JusT
Security (Feb. 10, 2017), https://www.justsecurity.org/37636/targeted-killing-trump-law-pol-
icy-legal-risk/.

158. See Shereshevsky, supra note 14, at 459.

159. See Eyal Benvenisti, The Legal Battle to Define the Law on Transnational Asym-
metric Warfare, 20 DUKE J. Comp. & INT’L L. 339, 343-44 (2010).

160. The actual number of casualties is disputed, but according to all sources, the num-
bers of the 2014 Gaza conflict are much higher. For example, the McGowan Report states
that the 2,251 Palestinian casualties, including 1,462 Palestinian civilians, were unprece-
dented. McGowan Report, supra note 30, J 20. According to the Israeli government’s interim
findings, 2,125 Palestinians were killed in the 2014 Gaza conflict, including 936 militants, 761
civilians and 428 “males between the ages of 16-50” with no clear determination by the Israeli
government. THE 2014 Gaza CoNrLICT REPORT, supra note 2, at A10-All. According to
B’Tselem, a total of 1,398 Palestinians were Kkilled in the 2009 Gaza conflict, 167 Palestinians
were killed in the 2012 Gaza Operation, and 2,202 Palestinians were killed in the 2014 Gaza
conflict. Statistics, THE ISRAELI INFORMATION CENTER FOR HUMAN RiGHTS IN THE Occu-
piED TERRITORIES (last visited Feb. 15, 2018), http://www.btselem.org/statistics.
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in the conflict does not mean that IHL norms were violated, the outcome
of the operation has attracted much criticism and provided a strong incen-
tive to increase as much as possible the percentage of legitimate targets
out of the total number of casualties.'®! The broad membership approach
adopted in the report seems to be a potential instrument for doing so. This
is not to suggest that the MAG does not genuinely believe that the formal
membership approach is the correct legal position, but to explain the in-
centive for the explicit endorsement of the position in the report despite
the potential costs of deviating from an ISC judgment.

III. CriticAL ANALYSIS OF THE CASE FOR THE
ForMAL MEMBERSHIP APPROACH

The previous part of the Article explains the adoption of the formal
membership approach in the report. The following section engages with
the main normative argument for the adoption of the formal membership
approach that was raised by both American and Israeli military lawyers—
the need for normative symmetry between state soldiers and armed group
fighters. Two main arguments are presented in this section: the first argu-
ment stresses the importance of the application of normative symmetry to
the full range of IHL norms and not only to the norms that enable states
to broaden the scope of their legitimate use of force. The second argument
offers an alternative to the formal membership approach under the nor-
mative symmetry paradigm.

A. You Cannot Have the Normative Symmetry Cake and Eat it Too

As mentioned, the main substantive criticism of the Targeted Killings
case’s functional membership approach relates to the unequal application
of targeting norms to state armed forces and non-state armed groups:
while state soldiers can be targeted based solely on their membership in
the armed forces, armed group members can be targeted only based on
their specific conduct.!%? Ostensibly, this is a valid criticism—the equal
application of the rules that govern the conflict is one of the core princi-
ples of IHL and is believed to have an important impact on the willingness
of parties to the conflict to comply with THL norms.!63

Nonetheless, in a case involving a conflict between a state and a non-
state armed group, the equality of belligerents principle and other core
THL principles have a much weaker role in the regulation of the conflict.
States have long been reluctant to introduce the full protection of THL in

161. Similar, though much more controversial, to the phenomenon of widening the
scope of legitimate targets in cases of significant expected collateral damage is the alleged use
of signature strikes by the United States, in which all males between certain ages are classi-
fied as legitimate targets. See supra note 155.

162. Schmitt & Merriam, supra note 38, at 113. See also McNeal, supra note 131, at 706-
07 (presenting the normative symmetry argument as the U.S. justification for the adoption of
the formal membership approach).

163. See, e.g., Adam Roberts, The Equal Application of the Laws of War: A Principle
Under Pressure, 90 INnT’'L REv. RED Cross 931, 961 (2008).
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asymmetric conflicts between states and non-state actors.'®* Most notably,
states have refused to apply POW status to non-international armed con-
flicts.®> Although the lack of equality is not an explicit part of the non-
international armed conflict rules, which formally apply to both sides, the
lack of normative symmetry under domestic law creates an inequity be-
tween state and non-state armed forces. While soldiers are practically im-
mune from prosecution when they attack legitimate targets, armed group
members are exposed to prosecution under domestic law.16

The above-mentioned difficulty becomes even more striking when
taking into consideration the 2014 Gaza Conflict Report’s partial diver-
gence from the classification of the conflict as an international armed con-
flict in the Targeted Killings case. This classification, though subject to
much criticism in the international law community,'®” has been approved
in subsequent case law and in the Turkel reports. The 2014 Gaza Conflict
Report described the fargeted killings case classification position and the
criticism that it faced and then did not classify the conflict one way or the
other. It stated that Israel conducted its operations according to the norms
of both international and non-international armed conflicts.1%® The report
did not take into account the lack of POW status under the law of non-
international armed conflicts. Perhaps the lack of acknowledgment of the
relevance of POW status is due to the reluctance of the ISC to grant POW
status to members of non-state armed groups, even under the rules of in-
ternational armed conflict.1®® Nonetheless, under the international armed
conflict framework, the potential to grant POW status to non-state armed
groups exists, while it is completely absent from the norms of non-interna-
tional armed conflicts.

In a previous Article, I argued that the classification of transnational
armed conflicts between states and non-state armed groups as non-inter-
national armed conflicts is an attempt by humanitarian actors to minimize
the role of IHL in such conflicts in order to enable a greater role for inter-
national human rights law (IHRL) norms, which, in their view, will bring

164. Shereshevsky, supra note 14, at 462-67.

165. M. Cherif Bassiouni, The New Wars and the Crisis of Compliance with the Law of
Armed Conflict by Non-State Actors, 98 J. CRim. L. & CrimiNnoLOGY 711, 729 (2008).

166. See David Kretzmer, Rethinking the Application of IHL in Non-International
Armed Confflicts, 42 Tsr. L. REv 8, 36 (2009). This might change with an increased legitimacy
to the establishment of armed groups courts, as the recent commentary on the First Geneva
Convention suggests. INTERNATIONAL COMMITTEE OF THE RED Cross, Commentary of 2016
Atrticle 3: Conflicts Not of an International Character 19 689-95 (2016). However, this position
is controversial, especially regarding the ability to prosecute in these courts for the mere
participation in hostilities; see Parth S. Gejji, Can Insurgent Courts Be Legitimate Within In-
ternational Humanitarian Law?, 91 Tex. L. Rev. 1525, 1542 (2013); Monica Hakimi, Fair
Trial Guarantees in Armed Conflict, LaWFARE (Sept. 23, 2016), https://www.lawfareblog.com/
joint-series-international-law-and-armed-conflict-hakimi-fair-trial-guarantees-armed-conflict.

167. See supra note 21.
168. Tue 2014 Gaza ConrLicT REPORT, supra note 2, | 233.

169. See, e.g., HCJ 769/02 Pub. Comm. Against Torture in Israel v. Gov’t of Israel
(Targeted Killings) PD 62(1) 507, 23 (2006) (Isr.).
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more protection to the victims of such conflicts.!”? I have pointed out the
potential burden from a humanitarian perspective of straying from the
pragmatic compromise of IHL. The classification of the conflict in the re-
port is the state’s parallel attempt to stray from the full application of IHL
norms, without a willingness to apply the full protections under IHRL.!7!
While the humanitarian classification of such conflicts aims to increase the
protection for the victims of armed conflicts, the classification by states of
the conflict as non-international armed conflict aims to apply the legitimiz-
ing aspects of IHL norms, such as the formal membership approach to
targeting, without the burden of providing POW status to non-state armed
groups and with a more limited scope of application of international crimi-
nal law norms.17? We still live in a world where there is limited accounta-
bility for states’ conduct. Enabling states to deviate from the full
application of IHL norms, even if intended to bring more protection,
might lead to less protection. This is where the utopian vision of interna-
tional law meets the apologetic legal positions of states at the expense of
the pragmatic protective potential of IHL norms.

The normative symmetry principle and the status-based approach to
targeting are representative examples of the uniqueness of the pragmatic
compromise of IHL—it is difficult to justify the application of the formal
membership approach without the willingness to grant combatant immu-
nity to non-state armed group members. The normative symmetry princi-
ple and the formal membership approach are examples of IHL’s
willingness to replace common principles of attribution and liability, which
are based on individual accountability, with a status-based approach. In
both cases, the adoption of a status-based approach comes with a price—it
is difficult to justify the equal application of IHL rules to the just and
unjust parties to a conflict,!”3 and it is hard to justify the targeting of the
military cook, gardener, or lawyer. In the former, IHL allows soldiers of
the unjust party (or the party that violates the prohibition on the use of
force) to kill with immunity the soldiers of the just party to the conflict,
such as in the paradigmatic example of Nazi soldiers in WWII who were
allowed to kill with immunity Allied soldiers, without taking into account
individual responsibility. In the latter, IHL allows the targeting of soldiers
regardless of the threat that they pose or whether their targeting consti-
tutes an actual military necessity. In both cases, the main justification is
the need to minimize suffering in warfare and the need for clear-cut rules

170. Shereshevsky, supra note 14.

171. For an analysis of U.S. and Israeli reluctance to apply IHRL to such conflicts, see
id. at 495-96.

172. For the role of international criminal law in the debate over the scope of IHL, see
Jens Davis Ohlin, Is Jus in Bello in Crisis?, 11 J. INT'L Crim. JusT. 27, 36 (2013).

173. See, e.g., Jeff McMahan, Laws of War, in THE PHILOSOPHY OF INTERNATIONAL
Law 493 (Samantha Besson & John Tasioulas eds., 2010); David Rodin, The Moral Inequality
of Soldiers: Why jus in bello Asymmetry is Half Right, in JusT AND UNJUST WARRIORS: THE
MoraL AND LEGAL StaTus OF SoLDIERS 44 (David Rodin & Henry Shue eds., 2008).
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which incentivize all parties to the conflict to comply with the norms.174
When states refuse to apply the norms equally to non-state actors, espe-
cially with respect to one of the key incentives for fighters to comply with
the rules—combatant immunity—it is difficult to defend the formal mem-
bership approach. In fact, it is somewhat misleading to argue that armed
group members can target soldiers based on a formal membership ap-
proach if they do not enjoy combatant immunity—it seems that they can-
not legally target any soldier (under domestic law). Without combatant
immunity, it is much easier to justify the Targeted Killings case—if armed
group members are treated as persons without the right to participate in
hostilities, then they should not be targeted under the unique regime of
targeting combatants under THL.

Thus, the argument for normative symmetry cannot hold until it is
applied in full to all parties to the conflict. This is not to say that normative
symmetry should not play an important role in the debate over IHL norms
— it should. Taking normative symmetry seriously mandates the equal ap-
plication of IHL norms and principles to all parties to the conflict, includ-
ing in those areas where states were traditionally reluctant to apply the
norms to non-state actors.

It is important to note that this section does not suggest states cannot
offer an account of the lex lata which allows, on one hand, targeting based
on formal membership and, on the other hand, does not grant combatant
immunity to armed group members. It only criticizes the reliance on nor-
mative symmetry as the main justification for the adoption of the formal
membership approach.

To conclude this part, the normative symmetry argument should be
taken into account in the formal/functional approach debate. State soldiers
and non-state armed groups fighters should be targeted under the same
conditions. Nonetheless, this argument applies to all other IHL norms as
well: state soldiers and non-state armed groups fighters should equally en-
joy the full range of IHL protections. For the integrity of IHL rules, its
normative symmetry should be applied in a symmetrical way.

B. The Functional Membership Approach as an Alternative to the
Formal Membership Approach under Normative Symmetry

Even if we apply normative symmetry to the targeting of individuals,
the formal membership approach to targeting is not the only possibility.
Indeed, the traditional approach to the targeting of soldiers is a status-
based, or formal membership approach. According to the traditional ap-
proach, all members of the armed forces are liable for an attack regardless
of their role in the organization.!”> Nonetheless, in recent years, there has
been a growing trend to rethink the status-based approach to targeting,

174. Robert D. Sloane, The Cost of Conflation: Preserving the Dualism of Jus ad Bellum
and Jus in Bello in the Contemporary Law of War, 34 Yale J. Int’l L. 47 (2009).

175. Gabriella Blum, The Dispensable Lives of Soldiers, 2 J. LEGAL ANaLYsIs 115, 128-
29 (2010).



280 Michigan Journal of International Law [Vol. 39:241

suggesting that not all members of the armed forces should be equally
liable for an attack. For example, Gabrilella Blum suggests that “soldiers
who play roles and functions that have a clear civilian corollary, and which
in their civilian corollary do not give rise to loss of immunity, should be
spared.”17¢ This approach resembles the approach of the Interpretive Gui-
dance to the obligation to use the least harmful means. It does not restrict
the obligation to the targeting of armed group members but also allows
the targeting of state soldiers, while taking into account the external cir-
cumstances of each case when deciding whether use of least harmful
means is a viable option.!7?

As a result of these developments, accepting the relevance and impor-
tance of the normative symmetry of IHL does not mandate an adoption of
the formal membership approach. Instead, it is possible to advocate for
the adoption of a universal functional membership approach to the target-
ing of both soldiers and armed group members. In fact, it seems that spe-
cifically in the context of asymmetric warfare there are compelling reasons
to adopt a functional membership approach to targeting. Most notably, the
difficulty in applying clear distinctions between combatants and civilians
on the one side, and the increasing ability to differentiate between those
who hold a combat function and those who do not hold such function on
the other side, suggest that the traditional categorical distinction might be
less important in contemporary warfare.1”8

Thus, the adoption of the formal membership approach is not the only
viable option under normative symmetry. Considering the potential harsh
consequences of adopting a wide definition of legitimate targets in densely
populated areas, the decision to adopt a formal membership approach
should be reconsidered, and in any case, all IHL norms should be applied
symmetrically to all parties to the conflict.

CONCLUSION

The Targeted Killings case played an important role in two distinct
discussions in international law—in the debate over the targeting of non-
state actors, it served, together with the ICRC Interpretive Guidance, as
one of the two leading sources which support a conduct-based approach to
targeting, and in research on the role of international law in domestic
courts, it served as a symbol of a unique willingness of a domestic court,
the ISC, to review military operations. This Article suggests that recent
developments represent a significant change in both of these contribu-

176. Id. at 155. See also Api. AHMED HAQUE, LaAw AND MORALITY AT WAR 89-92
(2017); Samuel Issacharof & Richard H. Pildes, Targeted Warfare: Individuating Enemy Re-
sponsibility, 88 N.Y.U. L. Rev. 1521, 1598 (2013); Yishai Beer, Humanity Considerations
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J. InT’L L. 801 (2015) (suggesting a unit-based threat assessment rather than an individual
one).

177. INTERPRETIVE GUIDANCE, supra note 9, at 77-82; see also Ryan Goodman, The
Power to Kill or Capture Enemy Combatants, 24 Eur. J. INT’L L. 819 (2013).

178. Blum, supra note 175.
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tions. First, it analyzes the explicit adoption of the formal membership ap-
proach to the targeting of armed group members in the 2014 Gaza Conflict
Report, and argues that the Israeli administration has diverged from the
Targeted Killings case position. Thus, Israel has joined the United States as
one of the two strongest proponents of the formal membership approach
to targeting.

Second, the Article demonstrates that in recent years the ISC has be-
come much more deferential in military operation cases, in contrast to its
previous activist trend in such cases. Such deference enables the Israeli
administration to aggressively interpret the Targeted Killings case. This
Article suggests that such deference was partially driven by increasing in-
ternational pressure on Israel, including potential future proceedings in
the ICC. In contrast to the literature that suggests a more active role for
national courts in such circumstances, this Article points to a potential op-
posite effect. This is due to a greater focus of the Court on its role as a
domestic actor at the expense of its role as an international actor. This new
theoretical insight on the relation between international and domestic in-
stitutions should be further explored in future research. Specifically, this
Article’s focus on the analysis of seminal military operations cases and an
empirical examination of all Israeli national security case law post 2009
can provide a wider understanding of the Court’s approach.

In addition, this Article uses the 2014 report to stress the complex role
of transnational legal actors, which not only contribute to the internaliza-
tion of international law norms but also play a role in the struggle over the
content of such norms. It suggests that in the case of the formal/functional
membership debate, the community of military lawyers’ and the U.S. ad-
ministration’s explicit adoption of the formal membership approach ena-
bled the “Americanization” of the Israeli position on targeting. It signals
the current victory of the “military lawyers” version of the law of asym-
metric conflicts over the “humanitarian lawyers” version of this law, which
the ISC’s Targeted Killings case’s functional membership approach
represented.

Finally, the Article critically addresses the normative symmetry argu-
ment for the adoption of the formal membership approach. The use of this
argument by military lawyers is a good opportunity to rethink the deficien-
cies of the law of asymmetric conflicts and to examine the possibility of
introducing the full range of IHL rights and obligations to all parties of
such conflicts.
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