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FAIR USE AND UNIVERSITY
PHOTOCOPYING: ADDISON-
WESLEY PUBLISHING v. NEW
YORK UNIVERSITY

In Addison-Wesley Publishing v. New York University,* nine
publishers alleged that New York University (NYU), nine NYU
professors and lecturers, and a photocopying store located near
NYU’s campus had infringed copyrights owned by the publish-
ers.? The publishers, all members of the Association of American
Publishers (the AAP), claimed that the educators illegally used
photocopies of copyrighted works in their classes.* The case
marks the first time a university and its faculty members were
sued for copyright infringement under the Copyright Act of
1976* (the Act).

The case settled in 1983,° with the publishers agreeing to dis-
miss their claims against NYU and its nine faculty members in
exchange for the institution of a new photocopying policy at
NYU.® The new policy severely limits the freedom of NYU edu-

1. 1983-1984 Copyright L. Dec. (CCH) 1 25,544 (S.D.N.Y. 1983) (stipulated order and
final judgment pursuant to settlement agreement between the publishers.and the photo-
copy store). The settlement between the publishers, NYU, and the NYU faculty mem-
bers, signed April 7, 1983, No. 82 Civ. 8333 [hereinafter cited as the NYU settlement or
the NYU Settlement Agreement], is unpublished. The NYU settlement is reprinted in
part below. See infra notes 6-12 and accompanying text.

2. Plaintiff’s Complaint at 3-4, Addison-Wesley Publishing v. New York Univ., 1983-
1984 Copyright L. Dec. (CCH) 1 25,544 (S.D.N.Y. 1983). See also McDowell, College
“Copy Mills” Grind Quickly, So Publishers Sue, N.Y. Times, Dec. 19, 1982, § 4, at 18,
col. 1.

3. The publishers charged the parties with 13 counts of copyright infringement under
the Copyright Act of 1976 (the Act) for producing copies of copyrighted works, creating
anthologies from the copies, and distributing them to students. Plaintiff’'s Complaint at
3-4, Addison-Wesley Publishing v. New York Univ., 1983-1984 Copyright L. Dec. (CCH)
1 25,544 (S.D.N.Y. 1983). The NYU professors allegedly arranged for a photocopy store,
Unique Copy Center, Inc., to copy the materials, to assemble course packages of these
materials, and to sell these packages to the students. These packages, or “creative
anthologies,” allegedly were used to supplement or substitute for texthooks in NYU
classes. Id. See also McDowell, supra note 2; Timg, Dec. 27, 1982, at 49.

4. 17 US.C. §§ 101-603 (1982).

5. Addison-Wesley Publishing v. New York Univ., 1983-1984 Copyright L. Dec.
(CCH) 1 25,544 (S.D.N.Y. 1983). See also N.Y. Times, Apr. 15, 1983, § 1, at 1, col. 2.

6. NYU Settlement Agreement, Exhibit A, Policy Statement on Photocopying of
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cators and researchers to photocopy copyrighted works. Under
the settlement, all photocopies made of copyrighted material for
classroom and research use at NYU must conform to specific
guidelines.” These guidelines require each NYU faculty member

Copyrighted Materials for Classroom and Research Use, supra note 1, reprinted in New
York University, Faculty Handbook 136-A (1985) [Exhibit A hereinafter cited as the
NYU Policy Statement]. The NYU Policy Statement, excluding its appendices, is also
reprinted as an exhibit to the settlement between the publishers and the photocopy
store. Addison-Wesley Publishing v. New York Univ., 1983-1984 Copyright L. Dec.
(CCH) 1 25,544, at 18,208 (S.D.N.Y. 1983).

In addition to instituting the photocopying policy, NYU agreed to distribute it to
faculty, to post announcements concerning the policy prominently about the University,
and to take measures designed to ensure compliance with the policy. NYU Settlement
Agreement, supra note 1, at 3-6. In case NYU does not adequately enforce the policy,
however, the publishers reserved the right to bring legal action against teaching person-
nel violating the policy. Id. at 7.

7. The guidelines contained in the NYU Policy Statement, supra note 6, are as
follows:

1. Single Copying for Teachers
A single copy may be made of any of the following by or for a teacher at his
or her individual request for his or her scholarly research or use in teaching or
preparation to teach a class:
A. A chapter from a book;
B. An article from a periodical or newspaper;
C. A short story, short essay or short poem, whether or not from a col-
lective work;
D. A chart, graph, diagram, drawing, cartoon, or picture from a book,
periodical, or newspaper.
I1. Multiple Copies for Classroom Use
Multiple copies (not to exceed in any event more than one copy per pupil in
a course) may be made by or for the teacher giving the course for classroom
use or discussion, provided that:
A. The copying meets the tests of brevity and spontaneity as defined
below; and
B. Meets the cumulative effect test as defined below; and
C. Each copy includes notice of copyright.
Definitions
Brevity
(i) Poetry: (a) A complete poem if less than 250 words and if printed
on not more than two pages, or (b) from a longer poem, an excerpt
of not more than 250 words.
(ii) Prose: (a) Either a complete article, story, or essay of less than 2,500
words, or (b) an excerpt from any prose work of not more than 1,000
words or 10% of the work, whichever is less, but in any event a
minimum of 500 words.

Spontaneity

(i) The copying is at the instance and inspiration of the individual
teacher, and

(ii) The inspiration and decision to use the work and the moment of its
use for maximum teaching effectiveness are so close in time that it
would be unreasonable to expect a timely reply to a request for
permission.

Cumulative Effect
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to seek written permission from the copyright owner if, in the
individual faculty member’s estimation, the proposed use is not
in full compliance with the very restrictive brevity, spontaneity,
and cumulative effect tests set out in the guidelines.® If the
copyright owner does not authorize the use or if the faculty
member considers the conditions of the authorization inappro-
priate, the faculty member may request a review of the matter
by the University’s general counsel.® The NYU Policy Statement
asserts that should the faculty member make copies without first
receiving approval from either the copyright owner or the gen-
eral counsel, the faculty member will be held individually liable
for damages arising from any copyright infringement.*® The Uni-
versity maintains that it will defend and indemnify only those

(i) The copying of the material is for only one course in the school in
which the copies are made.

(ii) Not more than one short poem, article, story, or essay or two ex-
cerpts may be copied from the same author, nor more than three
from the same collective work or periodical volume during one class
term.

(iii) There shall not be more than nine instances of such multiple copy-
ing for one course during one class term.

11 Prohibitions as to I and 1I Above
Notwithstanding any of the above, the following shall be prohibited:

A. Copying shall not be used to create or to replace or substitute for
anthologies, compilations, or collective works. Such replacement
or substitution may occur whether copies of various works or ex-
cerpts therefrom are accumulated or reproduced and used
separately.

C. Copying shall not:
(a) substitute for the purchase of books, publishers’ reprints, or
periodicals; (b) be directed by higher authority; (c) be repeated
with respect to the same item by the same teacher from term to
term.
D. No charge shall be made to the student beyond the actual cost of
the photocopying.
NYU Policy Statement, supra note 6, at I-1 to -4, reprinted in NYU Faculty Handbook,
at 136-E to -H.

8. NYU Policy Statement, supra note 6, at I-1 to -3, reprinted in NYU Faculty
Handbook, at 136-E to -G.

9. NYU Policy Statement, supre note 6, at 1-3 to -5, reprinted in NYU Faculty
Handbook, at 136-C to -D.

10. NYU Policy Statement, supra note 6, at 1-5, reprinted in NYU Faculty Hand-
book, at 136-D. It is unclear whether NYU or any university may shield itself from liabil-
ity in this way. A university may be held vicariously liable as a contributory infringer for
causing or merely permitting its faculty to infringe copyrights. See Sony Corp. of Am. v.
Universal City Studios, 464 U.S. 417, 434-42 (1984); Shapiro, Bernstein & Co. v. H.L.
Green Co., 316 F.2d 304 (2d Cir. 1963); Dreamland Ball Room Inc. v. Shapiro, Bernstein
& Co., 36 F.2d 354 (7th Cir. 1929); M. NiMMER, NIMMER oN CoPYRIGHT § 12.04[A] (1985);
Conley, Copyright and Contributory Infringement, 23 Ipea 185 (1983). For a discussion
of damages available under the Act, see infra note 53.
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faculty members who act within the guidelines or upon the gen-
eral counsel’s advice.!' As a consequence, the NYU faculty sim-
ply will not be able to make any non-minimal use of photocopies
without permission from the copyright owners or the general
counsel, unless faculty members are willing to risk individual
liability.!?

Although the NYU settlement has little precedential value,*?
it has assumed a disproportionate prominence. Because it was
the first, and so far the only, copyright infringement case against
a university, it plays a significant role in the growing debate be-
tween publishers and universities on the future of university
photocopying. Publishers in the AAP, threatened by increasing
photocopying,'* immediately began using the NYU settlement to
campaign for the imposition of photocopying policies similar to
NYU’s at colleges and universities across the country.'® Because

11. NYU Policy Statement, supra note 6, at 1-4 to -5, reprinted in NYU Faculty
Handbook, at 136-C to -D.

12. Determinations of whether a particular use is within the guidelines are putatively
left to individual faculty members in order to “minimize intrusiveness and over-centrali-
zation.” NYU Policy Statement, supra note 6, at 1-3, reprinted in NYU Faculty Hand-
book, at 136-B. The NYU Policy Statement also claims that it seeks to preserve the
individual faculty member’s ability to benefit from the doctrine of fair use. NYU Policy
Statement, supra note 6, at 1-3, reprinted in NYU Faculty Handbook, at 136-B; see
infra notes 40-59 and accompanying text. These aims are hardly served by the Policy as
a whole. By placing NYU faculty members in the dilemma of either copying and risking
individual liability or seeking approval from the general counsel for all uses arguably
unauthorized by the guidelines, the Policy discourages most photocopying. The Policy
effectively leaves most university photocopying questions with the general counsel.

13. The publishers’ action was dismissed without prejudice as to NYU and the NYU
faculty members, but not as to the photocopy store, pursuant to FEp. R. Civ. P. 41(a)(2).
Exhibit C, NYU Settlement Agreement, supra note 1. Because the settlement was not
signed by all parties, the dismissal required court approval. Fep. R. Civ. P. 41(a)(2). The
publishers and the photocopy store settled after the NYU settlement was reached. Addi-
son-Wesley Publishing v. New York Univ., 1983-1984 Copyright L. Dec. (CCH) 1 25,544,
at 18,203 (S.D.N.Y. 1983).

14. See McDowell, supra note 2 (quoting Parker Ladd, Director, AAP, College Divi-
sion: “[T]he problem on campus has greatly worsened in the last five years. . . . The
effect is to deprive both publishers and authors of payment to which they are entitled.”);
But see id. (quoting Shirley Echelman, Executive Director, Association of Research Li-
braries: “{W]e do not agree that there is massive infringement of the law. . . . In fact,
we think the law has achieved the proper balance between the rights of copyright holders
and the public welfare.”).

15. In the summer after the NYU settlement, the AAP began a letter-writing and
speech-making campaign to inform colleges and universities of the Association’s views.
The AAP’s campaign against university photocopying, however, did not begin with the
NYU case. In May 1978, shortly after the Act’s effective date, the AAP and the Authors
League of America (ALA) issued a position paper on photocopying. Ass’N or Am. Pus-
LISHERS, INC. AND AUTHORS LEAGUE oF AM., INc.,, PHOTOCOPYING BY AcApEMIC, PusLIC AND
Non-ProriT REsearcH LiBrARIES (1978). This paper, available from the AAP, advocates
the adoption by educational institutions of the photocopying policy agreed to in the
NYU agreement. The terms of the policy itself are taken from guidelines formulated and
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NYU’s photocopying practices prior to the settlement were rep-
resentative of practices at colleges and universities generally,®
by bringing suit against NYU, the publishers let it be known
that they were willing to challenge such photocopying.’” The
publishers have made the terms of the NYU settlement a “safe
harbor” in which complying institutions may be free from the
threat of potentially expensive and embarrassing litigation.'®

submitted to Congress during consideration of the 1976 Act by the AAP and others. See
infra notes 60-77 and accompanying text.

16. “NYU is not necessarily the worst violater but is ‘representative’ of schools that
violate the copyright act [sic].” N.Y. Times, Dec. 15, 1982, § 1, at 1, col. 5 (quoting Carol
Risher, Director of Copyright, AAP). See also Publishers Sue New York University, 57
WiLsoN Lisr. BuLL. 457, 458 (1983). An NYU professor commented that it was “terribly
unfair to single out N.Y.U. for practices that are common on every campus.” McDowell,
supra note 2.

17. The AAP’s president, Townsend Hoopes, commented that the NYU case “will
make the academic community aware that they are violating the law so that they will
change their photocopying procedures. A.A.P. member publishers will vigorously enforce
their rights.” N.Y. Times, Dec. 15, 1982, § 1, at 1, col. 5. Carol Risher, Director of Copy-
right for the AAP, stated after the AAP’s announcement of its suit against NYU: “Uni-
versities must recognize that they have a responsibility for what their employees and
faculty members do, and the faculty members must recognize their individual responsi-
bilities as well.” Publishers Sue New York University, supra note 16, at 458. See also
TiMme, Dec. 27, 1982, at 49 (“The association clearly hoped that news of the suit would
shock other schools and professors into compliance.”).

One commentator summarized the purpose of the AAP’s litigation: “The publishers
have clearly decided to follow the example of the broadcasting and movie copyright hold-
ers who are waging legal warfare against home video recorders. And for much the same
reasons—to stem the loss of what they say is hundreds of millions of dollars in potential
revenues.” McDowell, supra note 2. Allan Wittmore, chairman of the AAP’s copyright
committee, said, after reaching a similar settlement in a case involving a for-profit photo-
copy user, see infra note 18, that the publishers’ litigation should “frighten people on
and near campuses into understanding that publishers will defend their rights. They
can’t just throw material onto a copy machine and not pay the owners.” Chron. Higher
Educ., Dec. 8, 1982, at 1.

18. Carol Risher warned that “[the AAP] will continue to closely monitor photocopy-
ing done at colleges across the nation.” Publishers Withdraw Lawsuit Against NYU, 57
WiLsoN Lisr. BuLL. 813, 814 (1983). See also N.Y. Times, Apr. 15, 1983, § 1, at 1, col. 2
(quoting Jon A. Baumgarten, AAP counsel: “The publishers are hopeful the principle [of
the NYU settlement] will be taken to heart by other colleges and universities. . . . If our
hopes are unfounded, we will take appropriate action.”).

The NYU case is not the publishers’ first attempt to shape photocopying law. In re-
cent years, the AAP has brought several lawsuits against a variety of photocopy users as
part of a larger strategy to stop alleged copyright infringement by both for-profit and
not-for-profit users. Before the NYU case, the publishers concentrated their efforts on
for-profit photocopying. The publishers had remarkable success, winning favorable set-
tlement agreements from an impressive array of corporate photocopy users. In 1980, for
example, AAP-member publishers won a settlement against Gnomon Corporation, a pho-
tocopying company with offices near many college campuses. Basic Books, Inc. v. Gno-
mon Corp., 1978-1981 Copyright L. Dec. (CCH) 1 25,145 (D. Conn. 1980). No educational
institutions were named in the action. Gnomon agreed to be enjoined from making mul-
tiple copies of copyrighted materials unless the request for the copying is accompanied
by an authorization from the copyright owner or a statement from the requesting faculty
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The NYU settlement has had an unsettling effect at college
campuses across the country. Because there has been no conclu-
sive adjudication or clear legislative proclamation on the mat-
ter,’® many universities, uncertain whether their scholarly and
educational photocopying constitutes an infringement or a legal
use of copyrighted works under the Act,?® have either modified
their existing photocopying policies or issued policies to reflect
the terms of the NYU settlement.?? Compliance with the terms

member that the copying complies with the “Agreement on Guidelines.” See supra note
61 and accompanying text. Gnomon stated that it was forced to settle for it could not
afford the costs of litigation. McDowell, supra note 2. See also Harper & Row, Inc. v.
Tyco Copy Serv., Inc., 1978-1981 Copyright L. Dec. (CCH) 1 25,230 (D. Conn. 1981)
(settlement of case against photocopy store located near college; similar terms to
Gnomon).

Between 1982 and 1984, members of the the AAP settled with or received agreements
from several large corporate users of photocopied material. The companies, American
Cyanamid Co., Squibb Corp., Pfizer, Inc., Texaco, Inc., and General Electric Co., all
agreed to participate in some fashion in the Copyright Clearance Center (the CCC). N.Y.
Times, Oct. 6, 1984, § 2, at 19, col. 1; W. PaTry, THE Fair USE PRIVILEGE IN COPYRIGHT
Law 191-93 (1985). The CCC, established in 1978, collects and allocates fees for photo-
copying in a manner comparable to the American Society of Composers, Authors, and
Publishers (ASCAP) and the Broadcast Music International (BMI), both private royalty
collection services. The CCC lists mostly scientific periodicals and charges an average
royalty of about $2 per copy. N.Y. Times, May 7, 1985, § 1, at 21, col. 1. Most of the
companies listed above agreed to pay a per-page fee to the CCC for copying done by the
corporations. In the settlement reached with the General Electric Company, the com-
pany agreed to pay over $100,000 to the CCC for a bulk license to photocopy scientific
journals at the company’s research facilities. For a transcript of the CCC’s ‘“Publisher
Agreement” and “User License,” see 1984 CopvyrigHT L. Repr. (CCH) 1 20,255.

19. Congress deferred to the courts to decide the extent of university photocopying
allowable under the Act, see infra note 43 and accompanying text, and the courts have
yet to decide a copyright infringement case involving university photocopying. See infra
notes 78-156 and accompanying text. Congress intended that copyright owners and copy-
right users would negotiate usage agreements defining the amount and cost of photo-
copying. See infra note 76 and accompanying text. Copyright owners such as publishers
and authors have been unable as yet to reach agreements with universities.

20. E.g., Cardozo, To Copy or Not to Copy for Teaching and Scholarship: What
Shall I Tell My Client?, 4 J.C. & UL. 59 (1976); Chron. Higher Educ., Apr. 27, 1983, at 1.

21. A sampling of university photocopying policies reveals three general approaches.
Some schools adopted the publishers’ proposed photocopying policy, the Agreement on
Guidelines for Classroom Copying, see infra note 61, before the NYU case. Johns Hop-
kins University, for example, announced on January 12, 1978, that it was making the
guidelines contained in the NYU Policy Statement, supra notes 6-7, the university pol-
icy, noting, however, that these guidelines stated minimum and not maximum standards
of fair use. A second and larger group of universities instituted photocopying policies
similar to the NYU Policy Statement only after the 1983 settlement. Some of these
schools’ policies, such as the Rutgers University “Interim Policy on Photoduplication of
Copyrighted Materials” (copy on file with U. Mich. J.L. Rer.), even discuss the NYU case
explicitly. Some of the universities that have adopted policies similar to NYU’s have
made some variations in specific guidelines, in the faculty indemnification provisions,
and in the amount of faculty discretion to decide whether to copy. The third group of
university policies does not follow the NYU Policy Statement. For a discussion of these
policies, see infra note 170 and accompanying text.
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of the NYU settlement by NYU and other universities raises
considerable concern. Photocopying at institutions of higher
learning is increasing with the demand for current information
in teaching and scholarship, while the costs of published materi-
als rise in contrast with declining costs, improved quality, and
wider availability of photocopying.2?2 Not only does compliance
with the NYU settlement threaten to restrict the benefits—such
as an increased flow of information—made possible by inexpen-
sive photocopying, but it also is contrary to the copyright laws.
The settlement is far more restrictive of educators’ and scholars’
ability to photocopy copyrighted works than copyright law re-
quires. The NYU Policy Statement denies the NYU faculty the
flexibility to make copyright decisions as authorized by the
copyright laws and offends the concept of academic freedom.
The settlement largely ignores the university users’ needs and
rights of access to copyrighted works while plainly favoring the
interests of authors and publishers. This Note argues that the
NYU settlement should not be followed by other universities as
it is contrary to both the letter and spirit of copyright law.

Part I of this Note describes copyright law as it applies to uni-
versity photocopy users, including an examination of the rele-
vant legislative histories. Part II addresses the case law on uni-
versity photocopying, both prior to and following the adoption
of the Act. Part III briefly discusses the policies underlying uni-
versity photocopying. The Note concludes with an analysis of
the NYU settlement in relation to copyright law.

I. StaATE oF THE COPYRIGHT LAwW

The Act does not explicitly address university photocopying.
Analysis of the Act’s language and intent suggests the extent of
educational or scholarly photocopying of copyrighted works it al-
lows. From this analysis, it is clear that the Act permits far more
university photocopying than authorized under the NYU
settlement.

22. Publishers claim that there is a substantial and ever-increasing amount of photo-
copying done at universities. By some accounts, however, the actual amount of photo-
copying by libraries is reported to be dropping. In 1981, 95.4 million copies were made by
libraries, a decline of 10% from the 113.9 million copies recorded in 1976. Heller, Report
to the Copyright Office by the American Association of Law Libraries, 75 Law LiBR. J.
438 (1982).


















SprING 1986] University Photocopying 701

any case, the publisher had not shown that it had lost any
business.!*?

The Sony Court’s fourth factor analysis also may be used to
limit Marcus and Crooks. In Marcus, in which educational copy-
ing was held not to constitute a fair use,’** the court’s harm
analysis of the noncommercial use is simply inconsistent with
that in Sony. The Marcus court did not find non-minimal harm
and held that the absence of harm did not make the use fair.'**
The only harm shown by the plaintiff was the loss of one sale of
the copyrighted pamphlet as a result of the defendant’s copy-
ing.1® This loss amounted to $1, the profit realized from each
pamphlet sold.

In Crooks, in which copying for educational purposes was also
found not to constitute a fair use,'*® the court found actual and
substantial harm.'*” The Crooks court’s findings of harm are in
doubt, however, after Sony, because it is unclear whether the
Crooks court applied the proper burden of proof.!*®* Sony’s non-
minimal harm analysis must be the standard by which future
noncommercial fair use cases are measured.

142. 487 F.2d at 1357-59.

143. See supra text accompanying notes 92-94.

144. Marcus v. Rowley, 695 F.2d 1171, 1177 (9th Cir. 1983).
145. Id.

146. See supr:a notes 121-26 and accompanying text.

147. Encyclopaedia Britannica Educ. Corp. v. Crooks, 542 F. Supp. 1156, 1169-74
(W.D.N.Y. 1982). Because the defendant provided the public schools with films taped
from television, the copying caused a decline in rental payments to the plaintiff. Al-
though the plaintiff’s business was profitable, the court found that the plaintiff’s profits
wouid have been even larger were it not for the defendant’s copying. Id. at 1173.

148. The Crooks court held that the plaintiff°’s potential market for videotaped copies
of its films was injured. The plaintiff was in the business of providing videotaped copies
of its works to schools. Schools would not rent or buy these copies if they could make
them themselves for free. Id. at 1169.

This harm analysis took proof of harm for granted rather than imposing on the plain-
tiff the burden of showing non-minimal harm. In the court below, 447 F. Supp. 243
(W.D.N.Y. 1978), BOCES, the defendant, argued that there was no harm to the plaintiff
because the plaintiff had already been compensated for its works, and any royalties paid
to the plaintiff for each work copied from television broadcasts would represent a wind-
fall. Their use of the works had already been paid for by the educational television sta-
tions that broadcast the films. BOCES owned copies of most of the films at issue and
apparently made videotaped copies of films it owned for easier distribution and access.
Ironically, then, had BOCES chosen to distribute the films in their original form instead
of on video-cassettes, infringement would never have occurred.
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E. Additional Factors

Section 107’s list of factors to consider in determining whether
a use of a copyrighted work is fair is not exhaustive.’*® A fair use
determination, therefore, may involve the consideration of addi-
tional factors that take account of relevant circumstances and
interests beyond those examined by the section 107 factors.
Other factors taken into account by the courts in fair use deter-
minations reflect first amendment and public policy concerns.

In its “ ‘equitable rule of reason’ balance,”'*® the Sony Court
considered the first amendment and the public policy concerns
raised by the private videotaping of television programs. A hold-
ing that copying television shows was infringing would have re-
stricted the free flow of ideas protected by the first amend-
ment.'®! In view of the fact that the copyright owners did not
show economic harm, and to avoid restricting the public’s access
to ideas, the Court held that the use was fair.'** The Court also
found that the public benefits from increased access to television
programming.’®® This finding supported the Court’s fair use
finding, although the Court realized that this interest was not
unlimited.!®¢

The Williams & Wilkins court also performed a sensitive bal-
ancing of interests not included in the section 107 list. In partic-
ular, the court weighed the public interest in the use to support
its fair use finding.'®® The court found that photocopying medi-
cal journals for medical research was socially beneficial. The
court’s consideration of the public interest weighed heavily in
favor of fair use due to the court’s concern that it not impede
this important research by finding infringement.®®

The consideration of additional factors similar to those ad-
dressed in Sony and Williams & Wilkins will favor a fair use
finding in most cases of university photocopying. Photocopying
at the university level perhaps is more deserving of favor under
the first amendment than is videotaping television programs.

149. See supra notes 40-42 and accompanying text.

150. Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 454 (1984).

151. Id.

152. Id. at 450-51. The Court held that the use in Sony was fair because restricting
the copying of the television shows would “inhibit access to ideas without any counter-
vailing benefit.” Id.

153. Id. at 454.

154. See supra notes 138-39 and accompanying text.

155. Williams & Wilkins, 487 F.2d at 1356-57.

156. Id.
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Like videotaping, university photocopying directly promotes the
free flow of ideas. Unlike videotaping, however, the information
circulated by university photocopying is more likely to involve
ideas traditionally within the “core” of the first amend-
ment—such as political speech—and entitled to greater protec-
tion. Consideration of the public interest will also favor univer-
sity photocopying. Medical research, protected in Williams &
Wilkins, is but one of many subjects of university teaching and
research that is of primary societal importance.

III. A THEORETICAL APPROACH TO UNIVERSITY PHOTOCOPYING
AND FaIr Use

The weighing by courts of the public interest in making fair
use determinations highlights copyright’s fundamental pur-
pose—to promote the public good. Copyright promotes the pub-
lic good, ensuring the production and dissemination of creative
works by giving creators incentives to produce and to disclose
their works.'®” Providing creators with rights in their works as
economic incentives, however, is not the primary purpose of
copyright but only the means chosen to accomplish the primary
goals of copyright.’®® The incentives for creators are therefore
closely related to these goals, because creators may not produce
future works or release existing works in response to a reduction
in the economic rewards from their works.'*®* But when an other-
wise infringing use of a copyrighted work greatly increases the
availability of new works or the dissemination of existing works
and at the same time will not cause the copyright owner sub-
stantial economic loss, the goals of copyright are best served by
permitting the use despite the limitation on creators’ incentives.
Fair use is copyright’s mechanism to facilitate these uses and
thereby further these goals.!® In fair use cases, courts are, in

157. See supra notes 23-29 and accompanying text.

158. See, e.g., Mazer v. Stein, 347 U.S. 201, 219 (1959) (“The copyright law . . .
makes reward to the owner a secondary consideration.”); Berlin v. E.C. Publications,
Inc., 329 F.2d 541, 544 (2d Cir. 1964) (“[Clourts in passing upon particular claims of
infringement must occasionally subordinate the copyright holder’s interest in a maxi-
mum financial return to the greater public interest in the development of art, science
and industry.”), cert. denied, 379 U.S. 822 (1964).

159. Gordon, Fair Use as Market Failure: A Structural and Economic Analysis of
the Betamax Case and its Predecessors, 82 CoLum. L. REv. 1600, 1610 (1982). Not all
commentators agree with the significance of the economic incentive aspect of copyright.
See, e.g., Breyer, The Uneasy Case for Copyright, 84 Harv. L. Rev. 281 (1970).

160.

[T]he development of “fair use” has been influenced by some tension between
the direct aim of the copyright privilege to grant the owner a right from which
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effect, balancing society’s interests in increased access and dis-
semination of creative works with the potential loss to creators’
incentives. A court compares the stimulative effect of a particu-
lar use—the increased creation of works resulting from increased
access and dissemination of existing works—with the use’s de-
pressive effect—the decreased creation of works resulting from
limitations on the creator’s economic incentive to create. Where
society’s interest in an otherwise infringing use of a work out-
weighs the harm to a copyright owner’s incentives, copyright
policies will be furthered by allowing the use to proceed.

Given the fundamental goals of copyright, university photo-
copying of copyrighted material for educational, scholarly, and
research purposes is a particularly appropriate area for the ap-
plication of the fair use doctrine. University photocopying both
encourages the creation of new works and increases the access to
and dissemination of existing works. University professors, re-
searchers, and students are creators as well as users of creative
works. Lessening the chilling effect of a potential threat of in-
fringement by favoring the university user in the fair use balanc-
ing will allow greater dissemination and use of copyrighted ma-
terial on university campuses. Greater access to copyrighted
works without the threat of infringement will facilitate new
creation.

Certain characteristics of the university environment act to
minimize the impact of photocopying on copyright owners’ in-
centives and thus make the application of fair use to university
photocopying even more appropriate. While not replacing
purchase, increased access to works made possible by photo-
copying may even encourage the interested student or teacher to
purchase the original work. The harm to copyright owners’ in-
centives from larger-scale photocopying is minimized at the uni-
versity level by diffusion of the underlying economic incentives
at the university. Many of the copyright users at the university
level are also copyright owners. While some incentive to create

he can reap financial benefit and the more fundamental purpose of the protec-
tion “To promote the Progress of Science and the useful Arts” . . . . To serve
the constitutional purpose, “courts in passing upon particular claims of infringe-
ment must occasionally subordinate the copyright holder’s interest in a maxi-
mum financial return to the greater public interest in the development of art,
science and industry.”

Williams & Wilkins, 487 F.2d at 1352 (citations omitted). See also Universal City Stu-

dios, Inc. v. Sony Corp. of Am., 480 F. Supp. 429, 447-48 (C.D. Cal. 1979), aff'd in part,

rev’d in part, 659 F.2d 963 (9th Cir. 1981), rev’d, 464 U.S. 417 (1984).
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may be lost, the copyright owners themselves benefit substan-
tially from the freer use of copyrighted works. In addition, gov-
ernment and academic grants, not to mention professional stat-
ure, often provide sufficient economic incentives for the creation
of educational and scholarly works. Significant noneconomic in-
centives also operate in higher education to guarantee the pro-
duction of creative works. Not infrequently, authors write and
submit their works to publications free of charge. The reward of
tenure or recognition within the profession may provide a
greater push to create than copyright royalties.

Of course, the fact that market incentives are ineffective for
many creators of scholarly works does not remove the need to
protect some economic incentives at the university level. Univer-
sity photocopying should not be unlimited because some copy-
right owners are motivated by copyright’s economic incentives
and not all university uses may encourage the creation of future
works or increase dissemination of existing works. In addition,
copyright owners are often publishers, as was true in the NYU
case, and any restriction on these publishers’ rights may cause
some publishers, especially those publishers at the margin of the
market, to disseminate less information. For example, some
works created only for the university market might not be pub-
lished if unlimited university photocopying were permitted. But
fair use does not contemplate unlimited use of copyrighted
works. The function of the fair use analysis is to determine when
photocopying should be permitted—when restrictions of copy-
right owners’ rights are justified by the larger goals of copyright.
Given the copyright goals of production and dissemination, uni-
versity photocopying for educational and scholarly purposes
should enjoy preferred status under the fair use doctrine.

Because copyright’s incentives to creators are economic in na-
ture, economic analyses of copyright are helpful in applying
copyright policies in the fair use area.'®® An economic analysis of
copyright in the university photocopying context supports pref-
erential treatment of the use under the fair use doctrine. Copy-
rights serve to correct the market’s failure to value properly in-
tellectual property.'®? Intellectual properties are public goods
that, like all public goods, are undervalued and, therefore, un-
derproduced if the market remains uncorrected.’®® Copyrights

161. See, e.g., Hurt & Schuchman, The Economic Rationale of Copyright, 18 AMm.
EcoN. Ass’N Papers AND PROCEEDINGS 421 (May 1966); Plant, The Economic Aspect of
Copyright in Books, 1 EconoMica 167 (1934).

162. Gordon, supra note 159, at 1610-13.

163. See generally J. HIRSHLEIFER, PRICE THEORY AND APPLICATIONS (1984). Intellec-
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act to capture part of the value created by a work by granting
the copyright owner commercially valuable rights in the work.
Copyright awards a property right for authors and publishers so
that the market will more fully compensate authors for creating
and publishers for disseminating.'®¢

By a similar economic analysis, fair use is also a response to
the failure of the market.'®® The fair use doctrine is applied
when the market fails to promote society’s goals of fostering
progress in the arts and sciences, such as when the market fails
to effectuate a desirable transfer between copyright holders and
users. Such failures may occur due to public goods problems,
high transaction costs, or unequal economic and bargaining
power.'¢¢

In the university context, the market fails to promote many
desirable transfers. Universities are creators of public goods.
Students, scholars, and educators are undercompensated for the
benefits they confer on society. If the university is undercom-
pensated for the benefit it produces, it cannot bid for all the
resources it needs to continue to function. Because a system to
internalize the benefits produced by universities is impossible,
the fair use doctrine may take account of the market’s failure to
value these benefits fully.

CONCLUSION

The NYU settlement overlooks the historic flexibility of copy-
right and fair use. The balancing of copyright owners’ and users’
interests contained in the copyright clause of the Constitution
that is developed in the common law doctrine of fair use and
codified in the Act’s section 107 is not found in the terms of the
NYU settlement. The settlement replaces the balancing of inter-
ests with the rigid application of the Guidelines. While following

tual properties are inexhaustible and unprotectible. Once published to the world, the
public may use them freely without exhausting their availability to others. A book is an
example of a public good. Once printed, it can be read by many more than the original
purchaser without depleting the book’s supply. The value of the ideas contained in the
book to society will not be reflected in the price of the book to society. The book, there-
fore, is undervalued, and the book’s creator will not receive compensation that reflects
the work’s full value. Authors who are undercompensated will not produce as much as
they would have had all of the value created by their works been reflected in their
compensation.

164. Gordon, supra note 159, at 1613.

165. Id. at 1614.

166. See generally J. HIRSHLEIFER, supra note 163.
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the Guidelines will be easier for a faculty member than trying to
assess the likely outcome of the fair use balancing, the Guide-
lines do not permit copyright users the flexibility to make uses
that would be fair under section 107. The Guidelines, as
designed, do not take account of the interests involved in photo-
copying in the university context.

The application of the Guidelines to photocopying in the
higher education context is further inconsistent with copyright
law in view of the changes made in favor of educators and schol-
ars during the drafting of the Act’s section 107. The Act now
contains a marked preference for educational and scholarly uses
of copyrighted works, a preference that favors a fair use finding
for university photocopying. The NYU settlement’s imposition
of the Guidelines on university photocopy users frustrates these
uses, rather than promoting them, and therefore is inconsistent
with the Act’s goals.

Besides omitting the fair use doctrine’s flexibility and defeat-
ing the Act’s preferences for educational and scholarly uses, the
settlement’s application of the Guidelines conflicts with the in-
tended purposes of the Guidelines themselves. The Guidelines
were designed to set the minimum and not the maximum
amount of fair use photocopying. Under the NYU settlement,
any photocopying that exceeds the amount permitted under the
Guidelines must be done only with the copyright owner’s per-
mission or with the university general counsel’s approval.

The best use of the Guidelines is to consider them as merely
one interpretation of fair use. A court making a fair use determi-
nation need not consider the Guidelines because they are not
codified in section 107.'%" As the Guidelines are part of the Act’s
legislative history only, they need not be consulted for guidance,
provided that a fair use determination can be made based on the
plain meaning of the statute or on earlier precedent. If such a
determination cannot be made, the Guidelines should be consid-
ered as a minimum of fair use and must not be used in place of
the sensitive balancing of fair use factors mandated by section
107. To date, the only case to include an evaluation of the

167. Gorman Letter, supra note 57:

Courts may or may not rely on the legislative history, depending on whether
they find the statutory language so vague or ambiguous as to need clarification.
The legislative history is in addition to the statute and not a substitute for it. In
light of the clear statement in the statute that multiple copying for classroom
purposes is permitted and in light of the pre-existing judicial precedents for the
fair use doctrine, it is possible that the courts may never need to refer to the
guidelines.
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Guidelines is Marcus. There the court concluded that its holding
was coincidentally in accord with the Guidelines.'®® The court
did not base its decision on its consideration of the Guidelines.
The court properly found the Guidelines “instructive” and not
controlling.¢®

As the Guidelines do not provide the solution to the photo-
copying problem, universities must develop their own solutions.
Careful balancing in cases involving university photocopying will
guarantee the greatest public good without unduly restricting
copyright owner rights. In the case of the university user, the
fair use decision cannot be simplified to a restrictive set of
guidelines.’” Neither can the determination be left to a central
arbiter, such as a university general counsel. The success of the
university is historically based on the academic freedom made
possible by relatively easy access to information. A centralized
system would cripple this freedom. It is advisable, however, for
universities to maintain photocopying policies to provide guid-
ance to faculty who must decide whether to copy. Policies.
should emphasize the balancing nature of fair use determina-
tions. Policies should also highlight the potential prominence. of
the economic harm factor in this balancing. Given that copyright
owners must show actual harm, and that their recovery will be
limited to actual harm, university policies should stress that

168. Marcus v. Rowley, 695 F.2d 1171, 1178 (9th Cir. 1983).
169. Id.
170. While many universities have adopted the Guidelines as their photocopying pol-
icies, see supra note 21, several of the universities sampled have not followed the NYU
Settlement. Some of the latter have no policy governing photocopying, leaving faculty to
make photocopy decisions without guidance or at best with advice from a university offi-
cial on a case-by-case basis. Other universities, rather than following the NYU Settle-
ment, have adopted the sophisticated and responsible approach of educating their
faculty on the legal aspects of fair use. While these policies consequently are longer and
more complicated than policies that simply reprint the Guidelines, they are also more
responsive to the needs of faculty. One school surveyed had a policy that criticized the
NYU Settlement as “excessively restrictive” and provided its own guidelines that ex-
plained that excessive or repetitive copying weakened any potential fair use argument.
This school explained the damages available for infringement under the Act and stated
that its guidelines were “a point of reference from which the Faculty can enjoy unfet-
tered academic freedom within the letter and spirit of the law.” Another university with
a similarly legally sophisticated policy statement fully explained the balancing nature of
fair use determinations and included the following:
The Copyright Revision Act of 1976 (the “Act”) provides additional protection
to the author or other creator while at the same time providing some significant
clarification and extension of users’ rights. It is not true that the Act imposes
new and onerous restrictions on the rights of teachers, scholars and libraries in
making use of copyrighted works; in fact, in most significant areas, the Act is at
least as generous to users as the old statute.

Author’s survey of university photocopying policies (copy on file with U. MicH. J L. REr.).
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photocopying should not be performed where it is used to re-
place the purchase of copyrighted works.

Whatever the solution chosen by a university, the flexibility of
the sensitive fair use balancing must be preserved. The contin-
ued success of institutions of higher learning may well depend
on the continued unrestrained access to and use of copyrighted
materials.

—Eric D. Brandfonbrener






