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APPROACHING
the nation’s highest bench
By Jeff Mortimer
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Jeffrey L. Fisher, ’97, was once
a pretty good tennis player, good enough
to compete in tournaments around the
Midwest as a youngster, good enough to
make all-state playing for his high school
team in suburban Kansas City.
But when it came time for college,
“I’m not sure if I can chalk it up to
wisdom,” he says, “but I knew enough to
know I should be picking one on some
basis other than tennis.” The undergraduate school he chose was Duke, the law
school was the University of Michigan’s,
and he’s quickly become much more of
an impact player in courts of law than he
ever was on courts of clay or grass.
When Fisher, 37, argued before the
U.S. Supreme Court in February that it
should uphold $2.5 billion ($4.7 billion
with interest) in punitive damages
against Exxon Mobil for its role in the
oil spill that befouled Alaska’s Prince
William Sound in 1989, it marked his
seventh appearance before the Court.
The eighth came less than a month
later—in Burgess v. United States, on
behalf of a South Carolina prisoner who
claims that a previous conviction was
improperly used to lengthen his sentence
because it does not qualify as a felony—
and arguments in the ninth, Kennedy v.
Louisiana, in which he’s attempting to get
a convicted child rapist’s death sentence
overturned, were heard in April. Fisher’s
10th and 11th cases are scheduled for
arguments this fall.
His victory in his first Court case,
Crawford v. Washington in 2004, rejuvenated the Sixth Amendment right to
confront one’s accuser. Soon thereafter,
he won Blakely v. Washington, which
changed the way that defendants are
sentenced in the courts of more than a
dozen states and all federal courts.
“Nobody outside his circle of acquaintances had heard of him before Blakely
and Crawford,” says Richard Friedman, the
Ralph W. Aigler Professor of Law. “Either
one could have been the crowning
achievement of a very successful lawyer,
and he had both in one Supreme Court

term when he was 33. He wasn’t yet a
partner in his law firm.”
That was Seattle-based Davis Wright
Tremaine, where Fisher had worked for
four years after clerking for Supreme
Court Justice John Paul Stevens. He was
lured there in part, he says, by the firm’s
“strong pro bono practice,” and took
on the Crawford case for the National
Association of Constitutional Defense
Lawyers. In addition to a place in legal
history, his first two Supreme Court
wins also helped him win a partnership.
In 2005, he joined the faculty at Stanford
University Law School as an associate
professor and co-director, with Pamela
Karlan, of its Supreme Court Litigation
Clinic, in which students work as part of
the legal team representing clients who,
as Fisher says, “wouldn’t ordinarily have
the funds to pay a Supreme Court firm.”
“I was down here for a conference
that the school had put together on the
Blakely case,” he recalls, “and I spent
some time talking to Pam and other
professors about this clinic they were
getting going. The more we talked, the
more we saw the potential for something
really neat here and for me to come

in and be a part of it. I guess when
your mom’s a teacher and your dad’s a
lawyer, you’re destined to become a law
professor.”
And when you’ve got what Friedman
calls “a real nose for getting Supreme
Court cases,” you’re destined to change
the course of jurisprudence.
“Now that he’s gone into clinical
teaching, he really works at it aggressively,” Friedman says. “He’s very good at
keeping his ear to the ground and getting
cases that might work. He is such a
sweet-natured fellow, it would be easy to
overlook just how plain aggressive he is,
which is what you want in a lawyer. It’s
absolutely remarkable.”
Fisher says he acquired his “nose” in
his clerkships, having worked for Ninth
U.S. Circuit Court of Appeals Judge
Stephen Reinhardt prior to Justice
Stevens. “I came to understand what
kinds of things catch a justice’s eye and
make for a good case,” he says, “and I’ve
been lucky enough in practice to be able
to identify when one has a chance to get
in the door. That’s one of the real tricks
of the game. The Supreme Court takes
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one case in a hundred, but once you’re in
the door, you have a 50-50 chance.”
As a Michigan Law student, Fisher
was successful but not flashy, his 6-foot-5
frame notwithstanding. “I was not one
of the more vocal people in my class,”
he says. “I wasn’t afraid to talk but I
spent more time listening than talking.”
Although he regrets that he “wasn’t
really confident enough to get to know
my professors,” he has since gotten to
know Friedman quite well.
After filing the certiorari brief
in Crawford, he e-mailed Friedman.
“Although I never had you as a professor,”
he wrote, “I became familiar with your
Confrontation Clause scholarship in
1999, when I was clerking for Justice
Stevens during the Lilly v. Virginia case.
I thought you might be interested in the
cert petition that I filed in the case last
Friday, so I’ve attached a copy. As you
can see, I am urging the Court to adopt
the testimonial approach you presented
in Lilly. If you have any thoughts on this
case or the issue in general, I would, of
course, love to hear them.”
“I read the first part and said this is
a very good, professionally done cert
petition,” Friedman says, “and then I
read the second part that said the Court
should adopt the theory I’ve been
working on, and I said this is a great
petition.
“From that point on, we really
worked pretty closely. We talked about
ideas a great deal. It was his case, my
theory, but he obviously was calling the
shots because he argued it. I put in an
amicus brief, and before the argument
he came and did a moot court here. Then
he asked me to be second chair, so I sat
next to him at the arguments.”

“If we get a case that the default stale lens says is on
the wrong way of that 5-4 divide, then we need to
figure out a way to slice the apple a different way.”
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The thread that runs through all his
Supreme Court cases is, as he puts it,
“helping people and helping causes that
don’t always have an experienced and
ready advocate, most often criminal
defendants or civil rights or discrimination plaintiffs, two classes of systematically underrepresented parties in the
Supreme Court.”
There are principles, and then there is
strategy. “The other thing that I’ve tried
to look for are areas of law where it’s
possible to build cross-ideological coalitions,” Fisher says. “Especially after Bush
v. Gore, so many members of the public,
and even many lawyers, think of cases in
stark liberal v. conservative terms. But
it doesn’t have to be that way in a lot of
issues. In criminal procedure especially,
we’ve been able to show that there are
deeper jurisprudential principles, like
adherence to tradition and constitutional
history, that can bring together justices
from across the ideological spectrum.
In Crawford, we got seven votes for a
robust understanding of confrontation.
In Blakely, we got five, but from different
parts of the court, for a robust interpretation of the Sixth Amendment right to
trial by jury.
“That’s what I teach a lot in my clinic,”
he adds. “If we get a case that the default
stale lens says is on the wrong way of
that 5-4 divide, then we need to figure
out a way to slice the apple a different
way.”
According to Karlan, his colleague
at Stanford’s Supreme Court Litigation
Clinic, Fisher’s pedagogical prowess is on
a par with his lawyering. “He combines
incredible patience and support with
real tough-mindedness,” she says. “He
demands a lot from the students, but
inspires them so that they’re eager to
meet his expectations. If I could have
designed a colleague from scratch, he’d
be exactly like Jeff.”
“There probably aren’t more than a
handful of people in the whole country
who have Jeff’s combination of skills and
interests,” Karlan adds. “Most Supreme
Court practitioners don’t want to leave
practice to teach and most professors

with Supreme Court practices don’t
want to involve students in the intensive
way that clinical education requires. Jeff
is a very rare bird in that respect.”
Supreme Court practice clearly suits
him down to the ground. “The most
intimidating thing about the Court,
that it’s so powerful it can do whatever
it wants, is also incredibly liberating,”
says Fisher. “Lawyers in other courts
spend so much time trying to box in
judges and research every jot and tittle
that it’s a great pleasure in the Supreme
Court to be able to write a brief that
relies most directly on just the strength
of reasoning. Students are almost more
prepared for Supreme Court arguments
than any other kind because they’re used
to thinking of every problem from first
principles. What I really loved about law
school is also what I really love about
Supreme Court practice.”
And he loves the fit between his
practice and his teaching. “I’m incredibly
happy right now at Stanford,” he says. “I
want to take advantage of the academic
environment I’m in to do more research
and entrepreneurship in cultivating
legal arguments that aren’t necessarily
being put forth in cases right now. I have
an unusual platform from which I can
go look for clients or choose between
competing opportunities, based solely
on how the potential cases will seed
my research and writing and provide
learning opportunities for students. My
great hope is that I can keep on for years
and have my academic research crossfertilize my Supreme Court lawyering.
Each time I spend a good chunk of time
in one direction, it makes the other part
of what I do richer.”
As he said in an interview with CNN,
“One of the jokes when you’re clerking
(at the Supreme Court) is you spend a
year working on 100 Supreme Court
cases, and you spend the rest of your
career trying to get No. 101. I’ve been
very fortunate.” n
—Jeff Mortimer is an Ann Arbor-based
freelance writer and editor.

Fisher at the U.S. Supreme Court
(Fisher’s client in CAPS)

CRAWFORD v. Washington (argued November 10, 2003; won, 9-0, March 8, 2004). Ruled that
the prosecution’s use at trial of out-of-court statements made to police by an unavailable witness
violated a criminal defendant’s Sixth Amendment right to confront witnesses against him, with a
seven-justice majority adopting a new approach that strengthened the Sixth Amendment right to
confront one’s accuser.
BLAKELY v. Washington (argued March 23, 2004; won, 5-4, June 24, 2004). Ruled the state of
Washington’s criminal sentencing system violated the Sixth Amendment right to a jury trial by
giving judges the ability to increase sentences based on their own determination of facts, which
fundamentally changed federal sentencing guidelines.
DAVIS v. Washington (argued March 20, 2006, lost,
9-0, June 19, 2006). Ruled that a 911 phone call was not
testimonial in nature and was not admissible at trial even
though the caller is not available to be confronted because
the Confrontation Clause of the Sixth Amendment, as
interpreted in Crawford v. Washington, does not apply to
“non-testimonial” statements not intended to be preserved as
evidence at trial.
United States v. GONZALEZ-LOPEZ (argued April 18, 2006,
won, 5-4, June 26, 2006). Ruled that a trial court’s erroneous
deprivation of a criminal defendant’s choice of counsel violated
the Sixth Amendment right to counsel and was a structural
error, requiring reversal of conviction without harmless
error analysis.
GLOBAL CROSSING TELECOMMUNICATIONS INC. v.
Metrophones Telecommunications Inc. (argued October
10, 2006, lost, 7-2, April 17, 2007). Ruled that a company which owns payphones can sue a longdistance provider for that provider’s failure to pay FCC-regulated fees to the payphone company,
even though these regulations are not statutes.
BURTON v. Stewart (argued November 7, 2006, dismissed January 9, 2007). The retroactivity of
Blakely v. Washington was at issue, but the Court dismissed the case on technical grounds after
argument because the petitioner failed to meet gatekeeping requirements for bringing federal
habeas corpus petitions.

Pending

Exxon Shipping Co. v. BAKER (argued February 27, 2008). The ruling will calculate the final bill
that the Exxon Mobil Corporation must pay for the 1989 disaster in which the Exxon Valdez spilled
11 million gallons of oil into Alaska’s Prince William Sound.
BURGESS v. United States (argued March 24, 2008). The issue is whether the “rule of lenity”
applies to absolve a criminal defendant from a mandatory minimum sentence when it is not
unambiguously clear that the mandatory minimum applies.
KENNEDY v. Louisiana (argued April 16, 2008). The issue is whether a convicted child rapist can
be put to death, ending a 40-year period in the United States in which executions have been limited
to murderers.
HERRING v. United States (to be argued October 2008). The issue is whether evidence that the
police obtain in mistaken reliance on a warrant that has been quashed must be suppressed in a
criminal prosecution.
MELENDEZ-DIAZ v. Massachusetts (to be argued November 2008). The issue is whether the
Sixth Amendment’s Confrontation Clause applies to forensic crime lab reports, such that defendants
have the right to insist the prosecution put the forensic examiners who do such testing on the stand,
instead of just submitting their reports as evidence.
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Project for new facilities
gets underway

It’s official:
The Law School’s
building expansion
and renovation project
has moved from the
concept stage to the
drawing boards.
10
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On December 13, 2007, the
University’s Board of Regents gave the
Law School the go-ahead to proceed
with its first major instructional
expansion of the William W. Cook
Law Quadrangle since the Quad was
completed in 1933.
Two Michigan Law alumni on the
Board had the honor of ushering in the
unanimous vote: Regents Andrew C.
Richner, ’86, and Laurence B. Deitch,
’72, who, respectively, made and
seconded the motion to approve the
project.
The $99 million project (in 2010
dollars) consists of a new 100,000square-foot academic building that

will stand south of the Quad across
Monroe Street and a 16,000-square-foot
Law School Commons, to be built by
converting Room 150 and a currently
unused courtyard on the south side of
Hutchins Hall and the Legal Research
Building. (The University determines
cost of building projects by referring
to midpoint of construction, hence the
2010 figure.)
In addition, the project includes
replacement of the gray metal siding on
the Legal Research Building on Monroe
Street and on the walkway that connects
that building with Hutchins Hall, at a
cost of $3 million.

What:
project costs

South Hall and Commons construction  . . . . . . . . . . . . . . . . .  $99,000,000

Where: The new building will be south of the
Law Quad across Monroe Street; the
Commons will be adjacent to Hutchins
and Legal Research in a currently
unused courtyard.

Exterior renovations (siding removal on Legal Research) . . . . .  $3,000,000
Total project cost  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $102,000,000

Who:

financing

Private support . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $70,000,000
University support  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $18,000,000
Law School resources . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $14,000,000
Total financing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $102,000,000

the Law School hopes to break ground
in 2009.

Why:

The building meets the Law School’s
need for additional and different kinds
of spaces for classrooms, student
organizations, faculty offices, the legal
clinics, and administrative services;
the Commons is the first-ever central
gathering place for the Law School
community.

How
much:

$99 million for both the building
and Commons.

What
else:

The gray metal siding on Legal
Research will also be replaced,
at a cost of $3 million.

Additional needed to break ground . . . . . . . . . . . . . . . . . . . . .  $17,000,000
Balance needed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $23,000,000
Total private support  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $70,000,000

“We are thrilled to be moving forward
with this project, which is so important
to the Law School’s future and to our
ability to offer the best possible legal
education,” says Dean Evan Caminker.
“We are grateful to President Mary Sue
Coleman and to the Regents for recognizing the value of the expansion to our
learning community, and to all alumni
and friends of the Law School who have
been so supportive of our project.”
The Dean adds, “I am sure many
alumni will join me in cheering the
replacement of the unattractive siding on
the Legal Research Building.”
Hartman-Cox Architects of
Washington, D.C., received approval to

design the project, in association with
Integrated Design Solutions of Troy,
Michigan. Hartman-Cox worked with
the Law School on a preliminary basis
for most of 2007 on programming for
the renovation and expansion. (See story
on Hartman-Cox, p. 14.)
Now the schematic design phase is
underway, during which the exterior
appearance of the academic building and
Commons is taking shape, as well as the
size and location of the interior spaces.
The finished schematic designs will
become public upon Regental approval,
likely to take place this year.
Each component of the project will
provide the Michigan Law community

Designing the building is the firm
of Hartman-Cox Architects, of
Washington, D.C., in association with
Integrated Design Solutions Inc., of
Troy, Michigan.

When: Schematic designs are underway;

private support

Raised to date . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  $30,000,000

A new 100,000-square-foot academic
building and 16,000-square-foot Law
School Commons.
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with long-sought space for 21st-century
needs. The Commons, which will offer
coffee and limited food service, will be
the first central gathering space the Law
School has ever had.
The new academic building will
contain large lecture classrooms, smaller
classrooms, and seminar rooms, as well
as offices for the legal clinics, about onethird of the faculty, and some administrative functions. Throughout legal
education, the traditional large-lecture
class model has evolved to include
hands-on learning and smaller, more
participatory classroom experiences.
Learning spaces in the new building,
fully technologically equipped, will help
meet the need for the longer and more
diverse slate of class offerings.
In other respects too, Michigan has
become bigger and more complex since
the Quad was built. Hands-on learning is
integral to the curriculum. Student organizations number more than 50. Offices
like Admissions, Financial Aid, Career
Services, and Public Interest/Public
Service work with students at various
points in their legal education. And the
Law School’s student-faculty ratio is the
highest among its peer schools—the
desire to hire additional faculty is there,
but the Law School’s ability to provide
accessible, functional offices is not. The
expansion and renovation project will
provide spaces to meet all these needs.
Fundraising for the project has kicked
into high gear, with a goal of breaking
ground late in 2009. To date, alumni and
friends have given a total of $30 million
toward a $70 million goal in private

12
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funding. In order to break ground in the
fall of next year, $17 million more must
be raised by June 2009. Fundraising will
continue past the groundbreaking until
the remaining $23 million in private gifts
has been secured.
The groundbreaking would be a high
point of the Law School’s 150th anniversary year, to be celebrated in 2009.
The Law School’s Building
Committee, chaired by Professor
Rebecca Eisenberg and comprised of
faculty, administrators, and students,
oversees the project. Seven design
groups, also made up of administrators, staff, and students, meet with
the architects on design and technical
requirements for specific departments
and spaces, including the classrooms,
the Commons, student organization
areas, and IT functions. Dean Caminker
says it is important to the Law School
to involve all those who will use the
building, especially students.
“A great design that truly meets our
needs will require the insights and input
of many people who serve the Law
School in a range of capacities,”
the Dean says.
Preliminary project planning, known
as programming, got underway in March
2007, when Hartman-Cox architects
Warren Cox and Gail Douglass began
meeting with Building Committee
representatives to discuss needs for
the new spaces. In addition, Douglass
conducted in-depth interviews with
groups and individuals who will use the
building and Commons.
For Hartman-Cox, rigorous programming is an essential element of the
design process.

“You have to immerse yourself,” says
Cox. “As we’ve tried to reach decisions,
we’ve learned a lot about how the Law
School sees things and how things really
work at the School.”
Programming helps determine space
needs, such as number and size of
classrooms, seminar rooms, and offices.
Its most important inquiry has to do
with function.
“What it’s more about is: How does
that space really work? How do the
spaces work within themselves, and even
more importantly, how do they start to
affect the mission of the School?” says
Douglass.
This knowledge is informing the
schematic design process, as the building
and Commons are beginning to rise
from all the measurements, interviews,
and anecdotes to take on the appearance
of functional, three-dimensional structures that the Law School community
will one day use.
A successful design will depend on
other elements too, says architect Lee
Becker, who has worked on all HartmanCox’s Collegiate Gothic projects.
“It has to do with the quality of light,
the ease of circulation, the ambience, the
nature of the materials—all these things
go hand in hand,” says Becker.
In the end, the process is more art
than science, an alchemy to produce
an attractive, distinguished project that
will both fit the character of the Quad
and serve the Law School learning
community well for many years
to come. n

Law students add to the planning
Students—one from each class—are
important members of the Law School
Building Committee, whose duties include
oversight of the expansion and renovation.
“A major goal of the Building Committee is
to improve the spaces available for students
to study, to meet together, and to hang out
during off hours,” says Committee Chair

Rebecca Eisenberg, the Robert and Barbara
Luciano Professor of Law. “Student input is
crucial to be sure that we do this right.”
Student members serve on the committee
throughout their years in the Law School,
to provide continuity. They participate fully
in committee deliberations and reach out
to classmates for thoughts and opinions

that inform committee decisions. They are,
Eisenberg says, “generous with their time
and frank with their feedback.”
Here, the three student members from
the 2007-08 academic year share insights
about their work on the committee at this
historic time.

Sarah Bullard

Tatiana Melnik

Scott Wilcox, ’08

“I joined the committee for a couple of reasons.
One, because I’m in the Environmental Law
Society, and we have an initiative to make the
Law School greener.
I thought it would be
nice to see it from
both sides, and to be
a voice. Also, I chose
Michigan because of
its atmosphere, and I
give tours of the Law
Quad to prospective
students. I just really like showing it
off. . . . I imagined all the professors on the
Building Committee talking very theoretically
about everything like they do in class, and it’s
not like that. It’s very informal. Even though
I’m a student, it’s not hard to speak up . . . .
From the discussions, I’ve learned things that
as a first-year student, I didn’t know anything
about; for example, the clinics need more space
and don’t really have any room. From my own
experience, it would be nice to have a common
area with more study space . . . . I’ve talked
to friends about the building project, and the
feedback I’ve gotten is that they don’t really
know what they think, because they won’t be
here to see or to enjoy it. But I’m trying to get
people to think for the future—what they
would want.”

“It’s very educational; you get to see a lot of
the behind-the-scenes stuff. The best part is
that the committee actually listens to what
we [students] have
to say. Going in I
was apprehensive,
thinking they just
want us there for
show, but that’s not
true at all. They want
to know what we
think, because we’re
in the building all the time. . . . In terms of our
competitive edge, a lot of law schools in our
class, the top 10, are building new buildings.
So in order for the Law School to stay
competitive, we almost have to build a new
building. . . . I’m excited about the architect.
We’re now looking at early versions of the
schematic designs. Before that, we looked at
the requirements, such as how many offices
to have, how big the classrooms are going
to be . . . . It’s really interesting to see the
history, to see the financing end, and what the
professors feel about the project. It’s amazing
to me that the faculty is really involved;
they really care about these buildings. It
makes me respect all the time they give to
the University.”

“It has been a fascinating process. I joined the
committee at a time when it was beginning
to reevaluate the project. The need for
additional facilities
was quite obvious
to everyone, but
there were exciting
deliberations about
what the next step
should be and how it
could best take shape.
It has been great
to be able to add a student voice to that
committee, because many of the needs are
closely associated with requirements for
students: better classroom space, space for
the thriving student organizations on campus.
. . .The Law School celebrates its environment
—and it was a significant factor in some of
us choosing to come here—but the tradeoff is
that the buildings are old. We need to build on
the wonderful campus that we’ve inherited to
achieve facilities that reflect the world-class
institution we have. . . . When construction is
finished, I am sure there will be a great sense
of accomplishment for everyone who has
participated in the process. I will be happy to
return to campus to celebrate my small role,
but it really has been a group process from
the beginning. I know that Dean Caminker and
Professor Eisenberg continue to use their
best efforts to make the process as inclusive
as possible.”

Service on Building Committee: 1 year

Service on Building Committee: 2 years

Service on Building Committee: 3 years

“. . . .The Law School celebrates its environment – and it was a significant factor
in some of us choosing to come here – but the tradeoff is that the buildings are
old. We need to build on the wonderful campus that we’ve inherited to achieve
facilities that reflect the world-class institution we have. . . .”

– Scott Wilcox, ’08
LQN SUMMER 2008
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Architects say: Law Quad Structures

‘like families of brothers and sisters’
Why would an architect want
to design a building for Michigan Law?
Simple: the Quadrangle, the Quadrangle,
the Quadrangle.
“If you’re going to work on an
addition to something, it’s nice if the
existing building is terrific,” says Warren
Cox, a founding partner of HartmanCox Architects and senior partner-incharge on the Michigan project. “You
like working with good buildings. It’s
inspiring. It gets your adrenalin going.”
Hartman-Cox won the job of
designing the Law School’s new
academic building and Commons in
December, when the University’s Board
of Regents approved the project. Also
on the Michigan project team are Lee
Becker, a partner who has been with
Hartman-Cox since 1974, and Gail
Douglass, who joined the firm in 1994.
Headquartered in Washington, D.C.,
Hartman-Cox has developed a particular
niche as go-to designers of those very
special buildings that must fit established, even revered
contexts like the Law
Quadrangle.
“Figuring out what
that character is and
making sure we dovetail
with it in an appropriate
way is what we do,”
says Becker, partner-incharge on the Michigan
project.
In its 43-year history the firm has
designed a wide range of public and
private buildings for clients that include
universities, museums, governments,
and private owners.
The firm has also been the architect
for renovations and restorations of major
historic and monumental buildings

14
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Architects Gail Douglass, Lee Becker, and Warren Cox discuss Michigan Law
expansion plans.

including the National Archives Building,
the Patent Office Building, and the
Jefferson and Lincoln Memorials, all in
Washington, D.C.
Its awards include the
American Institute of
Architects Architectural
Firm Award for 1988
and more than 100
citations for architecture, design, and
historic preservation.
Hartman-Cox’s
bright, modest offices occupy two
adjoining early 19th century townhouses
in Washington’s Georgetown neighborhood. The 25-person firm’s location—
just south of bustling M Street, just
north of the serene Chesapeake & Ohio
Canal, and wedged in comfortably with
its neighbors—seems well suited to its
reputation as a respecter of history and
advocate for successful urban design.

Old home notwithstanding, all
the firm’s architects were trained as
modernists—“indoctrinated,” says Cox,
who recalls that in his history of architecture classes he heard nary a whisper
about traditional styles in academic
building design, despite the fact that he
was surrounded by them.
“Here we were at Yale in the middle of
this wonderful Gothic stuff, and it was as
though it didn’t exist,” says Cox.
Cox had grown up in Washington, a
city of human-scale buildings that don’t
vie for attention with one another, and
where classical references and historic
structures abound. He returned there
to practice and a few years later teamed
up with George Hartman, who had also
chosen the capital city as a place to live
and work.

So even
though much of
their early work
was modern—
Cox’s home,
two blocks from
his office, blends modern and classic
styles—it wasn’t long after the firm
was founded in 1965 that the partners’
style shifted to emphasize more timeless
influences.
It helped that at the same time, clients
were seeking alternatives to modernism,
historic preservation was coming into
vogue, and the city’s architectural review
boards stood firmly in opposition to the
avant-garde.
Even with their most modern work,
Hartman-Cox “began to get a reputation for being able to fit stuff in,” says
Cox, a former director of the District of
Columbia Preservation League.
In the last two decades, campus
building booms have generated a
slew of university jobs for the firm,
including projects for several law
and business schools.
“Every university project we
work on is because somebody is
growing out of something,” says
Becker. “The programs are pushing
the envelope.”
Most of the firm’s academic work
is situated in the historic core of these
campuses, where, as Cox says, “They
hired us either to put an addition on the
most important building on campus or
to do a building right next to it.”
As at Michigan, Cox notes, the
Collegiate Gothic style of many of those
signature buildings has become part
of their universities’ branding. (Just
try to find a promotional spot for the
University of Michigan that doesn’t
feature the Law Quad.)

The Collegiate Gothic style
varies by region, by university,
even by buildings in a single
complex like the Quad. Though
they share a common language of
buttresses, arches, and pointed
windows, each of the Quad buildings is a
unique expression of those elements.
Such stylistic flexibility gives
Hartman-Cox a lot to work with in
designing the new project for Michigan
Law’s campus.
“It’s like families of brothers and
sisters,” Becker says. “There are a lot
of similarities, but they don’t look
exactly alike, and their personalities are
different.”
While the look of the new building
and Commons remains to be determined, Cox predicts the new building
will refer clearly to the Quad, designed
in the early
20th century
by the firm
of York &
Sawyer. The
Commons,
he says, will
use existing
exterior
walls of the
courtyard between Hutchins Hall and
Legal Research and be covered with a
glass roof.
What’s clear is that for these architects, there is something enormously
satisfying about designing for the future
of a complex like the Quad, which
is both cherished and architecturally
significant.
“It reinforces that whatever you do,
you need to do it right,” says Douglass.
“Because it’s going to be there for awhile,
and it’s also an amazing complex.” n

Hartman-Cox Builds Higher Ed

…at Duke University.

…at University of Virginia.

…at Washington University.
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The

Transformation
of private practice
By Richard W. Pogue

In response to a recent inquiry “how have conditions facing
managements of large private practice law firms changed over
the course of your career,” I offer the following musings.
Sometimes I think that we tend to overlook the dramatic and
fundamental change which has characterized the profession in
the last 50 years or so. This metamorphosis was chronicled in
Tournament of Lawyers (subtitle: The Transformation of the Big Law
Firm), which was published in 1991 by a couple of University
of Wisconsin law professors named Marc Galanter and Thomas
Palay (University of Chicago Press). The book traces the
development of the large law firm phenomenon in our country
through the end of the roaring 1980s.
Before World War II the civil legal profession in the United
States and England—going back for centuries—regarded itself
strictly as a “learned profession”—certainly not a business.
It was in general a quiet, some would even say sleepy,
profession.
1. Marketing, solicitation of clients, and advertising were
strictly taboo. A rather extreme application of these strictures
impacted me when, as a young lawyer active in the American
Bar Association who was meeting lawyers in my (antitrust)
field from various parts of the country (whom I recognized as
possible geographical referral sources), I requested from my
firm some business cards. The administrative partner denied
my request—because of the firm’s concern in those ancient
days that it might be accused of providing a tool for solicitation
activity! (So I printed my own.)
2. Lawyers almost never moved from one firm to another. I
can recall an instance in which a partner in another firm wanted
to join our firm; we wanted him very much but told him that he
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The following essay expands on remarks that the
author delivered at the Richard W. Pogue Law Firm
Leaders Panel program at Michigan Law in March.

would have to resign from his firm before we would even talk
with him. Fortunately, he did just that, at his own risk; after he
resigned, we offered him a position, and he accepted. The point
is that in those days the honor of the profession precluded us in
our mind from taking the initiative while the individual was still
a partner in a competitive firm.
Similarly, corporate
“Sometimes I think that we tend
clients seldom moved
from one principal
to overlook the dramatic and
law firm provider to
fundamental change which has
another.
characterized the profession in
3. Charging for
services was trusted:
the last 50 years or so.”
frequently our
managing partner
would present a key
client with a one-line
bill at year end: “For all services rendered in Year ____.”
4. There were very few corporate legal departments.
5. Almost all law firms had only a single office (a very few
had a Washington office, or perhaps a London office).
6. In most cases the firms were run like an Athenian
democracy, with all or most partners participating in decisions
on even minor operating details. (I realize that this luxury is
enjoyed even today by many small firms, whose partners “like it
that way.”)
7. Even the largest firms were tiny by today’s standards: I
recall that sometime in the early 1960s, Shearman & Sterling
in New York—then the largest law firm in the world—cracked
through the “100 lawyer barrier;” most of the profession
thought at the time that such mammoth size was ridiculous—how could anyone hope to manage a collection of 100
lawyers? Today, some four or five decades later, sizes are huge:
the November issue of the National Law Journal reported that
as of 9/30/07 there were 25 law firms in the United States
with over 1,000 lawyers (11 of them had annual revenues of $1
billion or more, according to the American Lawyer), and about 85
firms with 500 or more lawyers. Hundreds of firms have many
offices, both domestic and abroad. And then there are literally
thousands of wonderful small and middle-sized firms.

The turning point in this startling history occurred, I believe,
in 1975. In that year the U.S. Supreme Court decided a case
called Goldfarb v.Virginia State Bar, 421 U.S. 773. Before Goldfarb
the legal profession for centuries had regarded itself as a learned
profession, not a business. The case involved the question
whether the practice of law fell within the meaning of “trade or
commerce,” a statutory term in the Sherman Antitrust Act. The
Bar Association argued that as a learned profession, law practice
was exempt from this term: “competition is inconsistent with
the practice of [the legal profession] because enhancing profit
is not the goal of professional activities; the goal is to provide
services necessary to the community.” Despite lawyers’ nearly
universal belief in this proposition in those days, the Supreme
Court held 8-0 that the practice of law is not only a learned
profession but also a business: “In the modern world it cannot
be denied that the activities of lawyers play an important part in
commercial intercourse.”
(Why the case ever got to the Supreme Court was always a
mystery. It involved a suit by a young antitrust lawyer whom
I had met, who was unhappy because he could not get a
single lawyer out of 36 he contacted to quote a fee on a home
purchase transaction which varied from the suggested minimum
fee schedule issued by the local Bar Association.)
Two years later, in 1977, the Court held in Bates v. State Bar of
Arizona, 433 U.S. 350, that advertising by lawyers was permissible—thus again reversing centuries of understanding to the
contrary.
In the Goldfarb and Bates cases a number of amicus curiae
briefs were filed by various bar associations and other types of
professional societies in support of the Bar’s position. Not only
were most of us shocked by the results in the two cases, but I
think it is fair to say that the vast majority of lawyers deplored
at the time those results.
However, enlightened law firm managements quickly
realized that firms now had to get out there in the marketplace
and compete, unseemly as that concept seemed to be. I recall
that the managing partner of our firm (Allen Holmes, a 1944
graduate of Michigan Law School) had the vision to understand
the new future under the Goldfarb/Bates rationale. He asked
me, a young partner at the time, to give a talk to our partners
on “client development” in the new day of competition in the
profession.
I tried—but they stared back at me in disbelief. It took many
lawyers about a decade to realize that law practice would never
be the same again.

At about that
“Today the pace of change has
time—in 1978—
been quickened even further by
a pesky new publication called American
the Age of Technology . . .”
Lawyer appeared. It
took great pleasure in
revealing internal facts
about law firms which
had always been top secret.
What followed was an explosion of law firm growth in the
1980s, which has continued ever since.
Today of course the competition among firms is open,
vigorous, and sometimes boisterous. Mergers are commonplace; mobility among firms is notorious; many large firms have
simply imploded under the pressures of competition; and much
lawyer advertising has become so seedy as to besmirch the
stature of the profession in the public’s mind.
Whether all this is for the betterment of society is for others
to judge. But what cannot be disputed is that there has been a
total transformation of the law firm “industry”—triggered by a
couple of little-known Supreme Court decisions—which would
have been unthinkable 50 years ago.
Today the pace of change has been quickened even further by
the Age of Technology, some aspects of which tend to accelerate
the sense of fragility and nonpermanence which the business
characterization of law practice has created. But technological
change has primarily affected the way services are delivered,
not the very structure of the profession itself.
All of this reminds us of the values of professionalism which
hopefully can be communicated and absorbed during those
three precious years in law school.
A veteran practitioner and keen observer of the legal profession, Richard
W. Pogue, ’53, graduated from Michigan Law in 1953 and is an
adviser to Jones Day in Cleveland, where he has practiced for many
years and served as managing partner from 1984-92. While teaching
at the Law School in the early 1990s, he designed and taught the
course The Business of Law, which has evolved into the current course
Law Firms and Legal Careers, taught by adjunct professor Karl Lutz,
’75, a former partner with Kirkland & Ellis in Chicago. In 1997,
Pogue established the Richard W. Pogue Endowment to Support Studies
of ‘The Business of Law’ at the Law School. This past academic year he
sponsored two panel discussions that brought distinguished graduates
who are leaders of their firms to the Law School to discuss changes in
the practice of law. Pogue currently chairs Dean Evan H. Caminker’s
Advisory Council of distinguished, involved alumni.
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Law firms tack into
changing winds
Thomas J. Frederick, ’84, wraps up changes in the
practice of law in a pithy 11 words: “A call back the next day is
no longer good enough.”
Frederick is a dedicated observer of the practice of law.
He chairs the litigation practice and sits on the executive
committee of Winston & Strawn LLP, a national law firm that
originated in Chicago and now has offices in a number of U.S.
cities as well as overseas. He’s watched his own and other firms
grow, and he knows that an e-mail or text message may be
better than a call, tomorrow may well be too late, and good
enough may be measured by the promises of a competitor.
The practice of law hasn’t quite become a NASCAR
sport, but there’s no mistaking the rising rpm’s as it
has accelerated from a profession of contemplative
consultation into a business of competitive client courting.
Why has this happened, you ask? There are many reasons,
probably beginning in the 1970s when the U.S. Supreme ruled
first that the practice of law is a business and is subject to
business regulation, and, second, that lawyers could advertise
their services in much the same way that any other business
promotes its products and assistance. (See page 16, “The transformation of private practice,” by Richard W. Pogue, ’53.)
If those Supreme Court decisions were like starting guns,
it’s obvious that technological and professional changes have
accelerated since. It’s also obvious that the practice of law has
been changing to accommodate itself to such changes.
What’s less obvious are the changes in expectations that
young lawyers bring with them as they launch their careers.
And growing numbers of these lawyers are women and/or
members of the country’s African American, Hispanic, or
other minority groups. The legal profession that many people
had stereotyped in the past as a good ole boys’ club has been
evolving, like the United States itself, into a profession with a
multicultural face and a multilingual voice.
That doesn’t mean, however, that the profession has easily
and efficiently kept pace with the changing country of which it
is a part. Indeed, some practitioners sense a disconnect between
“progress” and professional satisfaction and client development.
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Changing legal practice
Observers agree that the legal profession has changed radically over the
past few decades. Some changes are good, some not, some both. Ask
different observers to tally the changes, and you get slightly different
but remarkably similar lists. For Thomas J. Frederick, ’84, litigation
practice chair and executive committee member of Winston & Strawn
LLP, a firm that began in Chicago and now has offices across the United
States and overseas, here are the top changes:
• Increasing client oversight. “In-house counsel for large corporations
have increasingly taken a more active role in working with outside
counsel firms and managing major litigation.”
• Increasing law firm size: “Major law firms continue to grow in size
and geographic scope, in an effort to achieve efficiencies of scale,
offer clients a broad range of services, and increase profitability to
compete more effectively for talent.”
• Law firm culture is changing: “Increases in size and geographic reach,
particularly through law firm mergers, have required firms to focus on
ways in which to integrate and give a sense of common purpose to
lawyers who come to a firm from a variety of backgrounds.”
• Increasing speed of business: “The pace of events in the practice of
law has continued to accelerate over the past 10 years, reflecting
the increasing pace of the business world generally. E-mail and other
technological advances in communications have required lawyers
to adapt and be virtually constantly available to their clients via
Blackberry, cell phone, etc.”
• Growing importance of E-discovery: A specific development in
litigation is the growing importance of E-discovery and the challenges
facing companies to ensure that electronic information is captured
and preserved at the outset of litigation.

Larry R. Shulman, ’78, for example, misses the society of
colleagues visiting each other’s offices. Today, said Shulman,
chairman of the executive committee of Bodman LLP in
Detroit, interoffice communication often is by e-mail rather
than face to face. And how, he asks, do you replace the client
development that grows from lunches and other gatherings for
which there seems to be less and less time?
For Bodman, a 140-lawyer firm whose offices all are
in Michigan, personal and local contacts and community
knowledge are important parts of doing business. But ask
Shulman if he sees anything among the technological advances
in the profession to foster such contact and he shrugs a silent
“No.”
“The first and foremost priority is to provide excellent client
service,” explains Frederick R. Nance, ’78, who is regional
managing partner and management committee member at
Squire, Sanders & Dempsey in Cleveland, Ohio. In his firm’s
recent growth, “we placed our bet on being part of the global
economy,” he explained. “The capability to grow requires an
attractive culture, competitive economics, quality work. It’s a
complicated equation. There’s no one size fits all.”
And when the size doesn’t fit, or they feel it doesn’t fit, many
young lawyers bail out. Especially women, for whom legal
profession attrition rates in the first decade far exceed those
for men. Some of the reasons are the traditional ones—women
bear the nation’s children, and still provide most of the subsequent child and family care. Many firms have tried to provide
solutions like flexible hours and part-time partnerships to make
it easier for women—as well as those men for whom the office
is not the be-all and end-all of their lives—to remain practicing
attorneys within a firm and even eventually rise to partnership
if they choose.
But there may be subtler forces at play here, too. “Does
geography matter?” moderator Karl Lutz, ’75, a Business
Faculty Fellow at Michigan Law who teaches the course Law
Firms and Legal Careers, asked during a recent panel discussion
about legal practice. Panelist Nancy Williams, ’80, answered
as if her reply were shot from a gun. “I think geography
matters tremendously,” said the Seattle-based Williams, office
managing partner and firmwide personnel partner for Perkins
Coie. “Cities have different personalities. I’d never been to the
Northwest before I interviewed with Perkins Coie. I liked the
people in the firm. I found I liked the people who like Seattle.”

The language of the law
Diversity, an often
elusive goal for many
law firms, comes in
many forms. Race,
religion, gender,
age, education, you
name it. One form is
preferred language.
Attorneys often
must work with a
client who speaks
something other
than English—or
lose that client to someone who
speaks his language. Lawyer-client discussions often expose very
personal, deeply held, or seldom revealed beliefs, thoughts, or actions,
and these discussions always are more fruitful if they can be done
without a translator.
Thus, many law firms find it helpful to add multilingual skills to their
repertoire for serving clients. Most commonly in today’s United States,
that other language is Spanish. But it also may be Arabic, Russian,
Chinese, or the languages of other, earlier immigrant groups like German,
Italian, or Polish.
Such a move also can increase a firm’s client roster, as it did for
Dallas-based Heygood, Orr, Reyes, Pearson & Bartolomei (Partners
Jim Orr, Angel Reyes III, and Eric Pearson all are 1991 Michigan Law
graduates). “During the early 1990s the firm began representing Spanish
speaking personal injury clients,” explained Reyes, a managing partner.
Today, he reported, “our firm seeks out bilingual attorneys through its
hiring process.” He said he and two others of the firm’s 10 lawyers are
fluent in both English and Spanish (a fact noted on the firm’s website,
www.reyeslaw.com), more than half the firm’s personal injury clients
speak only Spanish, and more than 70 percent of its staff members are
bilingual, “so even if you don’t speak Spanish, you must be comfortable
being around people speaking Spanish in order to thrive at our firm.”
“I use both languages in my practice,” Reyes explained. “Many of my
clients only speak Spanish. This is because of where I practice, Texas,
and the kind of practice I have. I do mostly life altering personal injury
cases. However, the firm also has a substantial commercial and business
litigation practice.”
Language diversity offers a win-win situation, according to Reyes.
“We have settled dozens of life altering personal injury cases for
Spanish speaking clients for multiple millions of dollars. The ability to
communicate with our clients in their native language was critical for the
success of those cases.”
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Williams’ answer lifts the lid on the lifestyle goals that many
young attorneys seek right from the starting gate. There’s a shift
away from the tradition of long, loyal, concentrated service to a
firm that often requires personal and social sacrifices on the way
to recognition and partnership. Indeed, some female Michigan
Law students were incredulous when a panel of three veteran
women attorneys, all partners in their firms who have practiced
for at least 20 years, recounted the diligence and, on occasion,
the sacrifices that marked their roads to partnership. One
panelist said she limited herself to having one child in deference
to her career; another said she that despite her best efforts she
sometimes missed her children’s school and sporting events
because she was working.
If these stories of achieving success sound like those that
some men have told for years, they are. But they are increasingly stories that young lawyers—women and men—do not
want to carry into another generation. No one questions the
dedication and hard work that is needed to be successful as a
lawyer. But the single-minded dedication to the goal of partnership is being bruised by a rising generation that no longer
wholeheartedly subscribes to it.
As one woman law student told the three women panelists,
people get into the best law schools, like Michigan, partly
because of the breadth of their interests and experience, and
they have no intention of laying aside these interests when they
begin to practice law.
And, she might have noted, those needs and interests can
change as time passes.
“The days of starting and ending one’s career with one
employer are long gone,” according to Susan Guindi, ’90,
Michigan Law’s assistant dean for career services. “Instead, it is
much more common for lawyers to make several moves over
the course of their career, sometimes several moves in just the
first five years of their career. Students rarely want to discuss
with me the prospects of becoming partner. Rather, they want
to know which employer is a good place to start their career,
which employers will open doors to subsequent employers, and
where is there a good work/life balance.
“In sum, this generation of lawyers is concerned with the
quality of their work experience as well as quality of life, and
with having options, rather than being primarily concerned
with making partner. While some may bemoan the old days,
there is much good that comes from this new attitude. Lawyers
are now enjoying a rich variety of professional challenges.
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‘What do I do next?’
In a story unique but not unusual, Chandra Davis, ’02, reports
that she has found it physically and emotionally draining to
maintain her billable hours—2000 per year to be eligible for
bonuses—since her son was born in May 2007, despite her firm’s
generous three-month maternity leave followed by six months of 80
percent hours at full salary.
“I like my firm and feel like they are being very supportive, but
practicing law in a firm is stressful and I am not sure how to do that
and be the kind of mother I want to be,” said Davis, an associate in
McGuireWoods’ Labor and Employment Department in Atlanta.
Davis said her husband is very helpful and capable, but she still
feels many pressures: “Spending actual time with my son outside
of nursing him, time with my husband, a sick parent, another
parent that demands a lot of energy, and trying to have some adult
time with friends. I have not been able to get any time for regular
exercise (which was a struggle before my son) or to go back to
regular church attendance (I end up working or trying to get some
sleep on most Sundays).”
“I have always had a plan,”
said Davis, who served two
separate clerkships before
joining her firm. “In fact, my
friends joke that I have a plan
A, B, and sometimes C. For
the first time, I don’t know
what I want to do next. I
have invested so much
time, energy, and money to
get to this point and now I
don’t know if I want to be
here. So, if not here, what
do I do next?”

A week does not go by
that I do not hear from an alumnus looking
to make a career change: ‘I’ve really enjoyed what I have been
doing, but I’ve been here four years and I’m ready for a new
adventure.’”
Firms are responding by offering partnership paths for parttimers, leaves of absence for reasons ranging from traditional
maternity leaves to playing with a professional orchestra, and
other accommodations to individual attorneys’ needs and
desires. There is growing recognition that lawyers’ traditional
involvement in community and other activities is a two-way
street: It not only helps to attract clients and income; it also has
an impact within the office in terms of who is there and when.

This diversification of interests is taking place at the same
time that law firms, especially the legal giants with offices
around the world, are looking and acting more like large corporations. Sure, they need good lawyers. But increasingly they also
need lawyers with experience in international law and transactions, and perhaps other languages. And the sheer size of today’s
larger firms has created a new kind of professional—the law
firm CEO or CFO. For many, the practice of law has become
the conduct of business.
To many observers, both inside and outside the bar, this shift
has subordinated high ethical ideals to the bottom economic
line. Once viewed with esteem, the legal profession has seen
its reputation sullied of late. Many have decried what they
believe to have been the professional ethical lapse that allowed
commercial frauds like the Enron scandal. Even more decry
the shrinking level of civility within the ever more competitive
profession.
In a situation where a lawyer’s reputation is his armor and
the mother of his future, it might seem that the goodwill of
consumer and client are necessary to weather the relentless
pressures of technology, oversight, and demands from within
and outside of the profession.
Former Deputy U.S. Attorney General Larry Thompson,
’74, for one, is optimistic that turnabout is in sight and the
legal profession is climbing back toward the high esteem and
practitioner satisfaction that it once enjoyed
“There’s no doubt in my mind that for at least three to four
decades the law had been transitioning from attracting people
interested in service and delivering good legal service to people
who simply wanted to have high earnings, and the law became
a vehicle like an M.B.A. to make money,” explained Thompson,
now vice president/general counsel of PepsiCo.
But now, “I sense that the large law firms that to a great
extent drive the profession and have a great impact on the
profession are beginning to understand the new generation
of law students. They understand that these people are not
motivated by the same sorts of things that people of my generation are. And I’m sensing that law firms are willing to appeal
to that. For example, there are more pro bono programs in
law firms around the country.Young lawyers are getting more
incentives. . .

Reed: Commercialization ≠ professionalism
“In the United States, the status of so-called trial lawyers
(I say so-called since so few cases are actually tried any more)
has dropped enormously in my lifetime,” Michigan Law Professor
Emeritus John Reed told The Advocates’ Society in Toronto last
year. “Part of that decline in status is a by-product of the increasing
commercialization of law practice and the consequent decline of
professionalism.”
There are 42 pages of lawyer listings in the Yellow Pages for Ann
Arbor, population 115,000, Reed noted. But there are only 45 pages
of attorney listings for Toronto, which is 25 times larger, he said.
“A fair number of the colorful display ads include such words and
phrases as ‘tough,’ ‘put a fighter in your corner,’ and, from a former
prosecutor, ‘tough then, tough now,’” Reed continued. “The most
frequent self-characterization in the display advertisements placed
by trial lawyers is ‘aggressive.’
“When I see that in the ad of a firm listing family law and divorce
as its specialty, I wonder whether aggressive is the right quality
of advocacy in such disputes. I shan’t even mention the Florida
lawyer whose telephone number advertised for a time last year on
billboards was 1-800-PIT-BULL.”

“I’m beginning to sense that even at the senior associate and
young partner stage people are being more accepting of looking
at legal opportunities in terms of service to society and inner
satisfaction, as opposed to just how much money they
can make.” n
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