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failed to incorporate the Supreme Court’s teaching on the rela-
tionship between the form of communication used to transmit
“offensive” messages and the scope of a government’s power to
protect a home dweller’s right to avoid that message.

In Wilkinson v. Jones,**® the Supreme Court summarily af-
firmed a lower court’s decision striking down Utah’s cable inde-
cency law. Although a summary affirmance constitutes the
Court’s holding as to the merits of a case,'® the Court has cau-
tioned that such an affirmance has “considerably less preceden-
tial value” than an opinion on the merits.!'® Most importantly, a
summary affirmance does not affirm the rationale behind a judg-
ment, only the judgment itself.'!* Thus, especially when there is
more than one rationale for a holding, it is impossible to tell the
reasoning endorsed by the Court.

The lower court in Wilkinson''? found several defects in the
indecency law. The court stated that the state law was pre-
empted by the federal Cable Act,''® unconstitutionally vague,'*
and overbroad because it regulated cable programming that was
not obscene under the test set out in Miller v. California.'*® The
briefs filed with the Supreme Court reflected the variety of
grounds on which the lower courts relied.''® Because the lower
court’s opinion rested on both the nonconstitutional ground of
indecency and the previously established vagueness rationale,

531 F. Supp. 987 (D. Utah 1982). But see Jones, 800 F.2d at 992 (Baldock, J., concur-
ring) (arguing that cable indecency can be regulated, but not prohibited).

108. 107 S. Ct. 1559 (1987), aff’s 800 F.2d 989 (10th Cir. 1986), aff’e Community
Television, Inc. v. Wilkinson, 611 F. Supp. 1099 (D. Utah 1985).

109. Hicks v. Miranda, 422 U.S. 332, 344 (1975).

110. Illinois State Bd. of Elections v. Socialist Workers Party, 440 U.S. 173, 180-81
(1979).

111. Mandel v. Bradley, 432 U.S. 173, 176 (1977).

112. The Tenth Circuit did not add to the district court’s analysis but “affirmed its
judgment on the basis of the reasons stated in the opinion.” Jones v. Wilkinson, 800 F.2d
989, 991 (10th Cir 1986), summarily aff’d, 107 S. Ct. 1559 (1987). Hence, reference to the
“lower court” in that case means the opinion of the District Court.

113. Community Television, Inc. v. Wilkinson, 611 F. Supp. 1099, 1105 (D. Utah
1985); see infra text accompanying notes 226-41.

114. Community Television, 611 F. Supp. at 1117 (stating that defining indecent pro-
gramming by its “time, place, manner, and context” failed to describe with “narrow
specificity” which programs were prohibited).

115. Id. at 1106-15 (relying on Miller v. California, 413 U.S. 15 (1973)).

116. The Jurisdictional Statement for the State of Utah posed the question of the
law’s validity in the broadest possible way: whether the first amendment denies govern-
ment “any power” to restrict cable indecency “in any circumstances,” Jurisdictional
Statement at i, Wilkinson v. Jones, 107 S. Ct. 1559 (1987) (No. 86-1125). In contrast, the
Motion to Affirm listed three rationales for striking down the law: vagueness, an uncon-
stitutional restriction on protected speech, and preemption by the Cable Act. Motion to -
Affirm at i.
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the Supreme Court’s affirmance cannot be relied upon as a
groundbreaking precedent holding all regulation of cable inde-
cency unconstitutional.!’?

In addition to not announcing a standard for the regulation of
cable television content, the Supreme Court has thus far failed
to establish a framework for evaluating the constitutionality of
any cable television regulation. In the only case in which the
Court has issued an opinion, City of Los Angeles v. Preferred
Communications, Inc.,*'® the Court merely ruled that the con-
struction and operation of a cable system “plainly implicate
First Amendment interests.”*'® Of course, as the Court itself ac-
knowledged, this characterization “does not end the inquiry.
‘Even protected speech is not equally permissible in all places
and at all times.’ ”'?° The Court declined to decide whether Los
Angeles had, as alleged, violated Preferred Communications’
first amendment rights by refusing to grant it a cable television
franchise. Instead, the Court remanded the case to the district
court to resolve the underlying factual disputes between the
parties.'?!

The Court also declined to announce the legal standard for
evaluating first amendment challenges to cable franchising.’?* In
comparing cable to other forms of communication with well es-
tablished first amendment standards,'?*® the Court stated that

117. See Mandel v. Bradley, 432 U.S. 173, 176 (1977) (stating that a summary affirm-
ance ‘“should not be understood as breaking new ground but as applying principles es-
tablished by prior decisions to the particular facts involved”); see also id. at 180 (Bren-
nan, J., concurring) (stating that judges must determine whether a summary disposition
does “not even arguably [rest] upon some alternative nonconstitutional ground”). Be-
cause the District Court specifically found that the Utah law acted as a total ban on
indecent programming and “does not channel indecency to specific viewing hours,” Com-
munity Television, 611 F. Supp. at 1114-15, neither the Tenth Circuit’s nor the Supreme
Court’s affirmance resolves the constitutionality of a statute that restricted indecency to
late night hours. See infra discussion accompanying notes 176-88.

118. 476 U.S. 488 (1986).

119. Id. at 494.

120. Id. at 495 (quoting Cornelius v. NAACP Legal Defense & Educ. Fund, Inc. 473
U.S. 788, 799 (1985)); see, e.g., Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 561
(1981) (Burger, C.J., dissenting) (“[T]o say the ordinance presents a First Amendment
issue is not necessarily to say that it constitutes a First Amendment violation.”) (empha-
sis in original); Kleindienst v. Mandel, 408 U.S. 753, 765 (1972) (“Recognition that First
Amendment rights are implicated, however, is not dispositive of our inquiry here.”).

121. Preferred Communications, 476 U.S. at 496. The major factual disputes focused
on whether cable systems cause “traffic delays and hazards and esthetic unsightliness”
and whether sufficient economic demand exists to support competing cable operators. /d.
at 493.

122. Id. at 495; see Central Telecommunications, Inc. v. TCI Cablevision, 800 F.2d
711, 714 (8th Cir. 1986).

123. Compare Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974) (striking
down a law requiring newspapers to grant a right-of-reply) with Red Lion Broadcasting
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cable resembled both the unregulated print media and the more
regulated broadcast media:

Cable television partakes of some of the aspects of speech
and the communication of ideas as do the traditional en-
terprises of newspaper and book publishers, public
speakers and pamphleteers. [Preferred’s] proposed activi-
ties would seem to implicate First Amendment interests
as do the activities of wireless broadcasters, which were
found to fall within the ambit of the First Amendment

. . even though the free speech aspects of the wireless
broadcasters’ claim were found to be outweighed by the
government interests in regulating by reason of the scar-
city of available frequencies.'**

As the concurring opinion of Justice Blackmun, joined by Jus-
tices Marshall and O’Connor, makes clear, the Court left “open
the question of the proper standard.”**®* Moreover, the concur-
rence stressed that nothing requires the Court to limit its choice
to one of the preexisting first amendment models; it could
choose to create a new, more appropriate standard just for cable:
“In assessing First Amendment claims concerning cable access,
the Court must determine whether the characteristics of cable
television make it sufficiently analogous to another medium to
warrant application of an already existing standard or whether
those characteristics require a new analysis.”*?®

One other point must be noted. Whatever standard the Court
eventually creates will not apply in the same way to every type
of cable regulation. There are numerous types of possible regula-
tion, including exclusive franchises, rate regulation, require-
ments for third-party access, and regulation of program con-
tent.'?” Each form of regulation has a different effect on a cable
operator’s “speech,” and each implicates a different governmen-
tal interest. Thus, the statement by one member of the Commis-
sion on Pornography that cable indecency regulation would inev-
itably lead to equal time requirements for cable programmers is

Co. v. FCC, 395 U.S. 367 (1969) (upholding the fairness doctrine as applied to
broadcasters).

124. Preferred Communications, 476 U.S. at 494-95.

125. Id. at 496.

126. Id. (emphasis added).

127. See Cable Communications Policy Act of 1984 §§ 611, 612, 621-624, 637, 638, 47
U.S.C. §§ 153, 201, 531-532, 541-544, 557-558 (Supp. III 1985).
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in error.’®® The physical scarcity rationale for the equal time re-
quirement for broadcasters remains distinct from the concerns
of pervasiveness and availability to children that support inde-
cency regulation.’?® Although broadcasting and cable may simi-
larly implicate a particular rationale, this does not mean they
have a similar impact on other concerns. Courts and legislators
will, therefore, have to analyze each form of regulation sepa-
rately, to see if it is constitutionally justifiable.!3®

Lacking specific guidance from the Supreme Court, many
lower courts have addressed the constitutionality of barring in-
decent cable programming and have tried to decide whether
cable sufficiently differs from broadcasting, so that Pacifica
would not apply to cable programming.'® One court distin-
guished cable from broadcasting because “[i]Jn the cable me-
dium, the physical scarcity that justifies content regulation in
broadcasting is not present.”*®® This distinction is irrelevant to
the analysis of Pacifica because the Supreme Court did not rely
on physical scarcity to uphold the regulation of broadcast
indecency.3*

Other courts have tried a more comprehensive comparison be-
tween the two media. For example, several courts have relied on
the following list of differences between cable television and

®

128. 1 CoMM’N ON PORNOGRAPHY, supra note 1, at 104-05 (statement of Father Bruce

Ritter)
[Almost all of the principal religious denominations and religious broadcasters
unanimously fought such an equation of broadcast and cable television on the
grounds that it might seriously impede their own religious freedom to control
their programming as they saw fit and might compel them to grant equal time to
atheist or agnostic or anti-religious presentations.
.. . The fact is . . . that unless we equate broadcast and cable television, the
FCC has no constitutional right to regulate programming on cable using the in-
decency standard upheld by the Pacifica decision.
Id.

129. See supra text accompanying notes 73-75. Compare Red Lion Broadcasting Co.
v. FCC, 395 U.S. 367 (1969) with FCC v. Pacifica Found., 438 U.S. 726 (1978).

130. See, e.g., Quincy Cable TV v. FCC, 768 F.2d 1434, 1452-53 (D.C. Cir. 1985), cert.
denied, 476 U.S. 1169 (1986) (distinguishing “must-carry” rules, which mandated car-
riage of local broadcast signals, from public access requirements: “[U]nlike access rules,
which serve countervailing First Amendment values by providing a forum for public or
governmental authorities, the must-carry rules transfer control to local broadcasters who
already have a delivery mechanism granted by the government without cost and capable
of bypassing the cable system altogether.”).

131. E.g., Community Television, Inc. v. Wilkinson, 611 F. Supp. 1099, 1112-13 (D.
Utah 1985), aff’d sub nom. Jones v. Wilkinson, 800 F.2d 989 (10th Cir. 1986), summarily
aff'd, 107 S. Ct. 1559 (1987); Community Television, Inc. v. Roy City, 555 F. Supp. 1164,
1167 (D. Utah 1982); Cruz v. Ferre, 755 F.2d 1415, 1420 (11th Cir. 1985), aff’g 571 F.
Supp. 125, 131-32 (S.D. Fla. 1983).

132. Community Television, Inc. v. Wilkinson, 611 F. Supp. at 1112.

133. See supra discussion accompanying notes 73-74.
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broadcasting to conclude that reliance on Pacifica to support
regulation of indecent cable programming is “misplaced”:!*

Cable
1. User needs to subscribe.

2. User holds power to
cancel subscriptions.

3. Limited advertising.

4. Transmittal through
wires.

5. User receives signal on
private cable.

6. User pays a fee.

7. User receives preview of
coming attractions

8. Distributor or
distributee may add
services and expanded
spectrum of signals or
channels and choices.

9. Wires are privately
owned.

Broadcast

. User need not subscribe.

. User holds no power to

cancel. May complain to
FCC, station, network,
or sponsor.

3. Extensive advertising.
. Transmittal through

public airwaves.

. User appropriates signals

from the public
airwaves.

6. User does not pay a fee.

7. User receives daily and

weekly listing in public
press or commercial
guides.

. Neither distributor nor

distributee may add
services or signals or
choices.

. Airwaves are not

privately owned but are
privately controlled.

The most remarkable feature of this comparison is that none
of these differences, alone or in the aggregate, adequately distin-
guishes cable from broadcasting for purposes of determining the
constitutionality of indecent programming regulation. For exam-
ple, points 1, 2, and 6 (the need to subscribe, the power to can-
cel, and the payment of a fee) seem to argue that a viewer volun-

134. Community Television, Inc. v. Roy City, 555 F. Supp. at 1167. In Cruz v. Ferre,
the district court repeated this list, 571 F. Supp. at 132, and the Eleventh Circuit later
cited the same list, 755 F.2d at 1420 n.5.
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tarily allows cable, but not broadcasting, to enter and remain in
the home. Broadcast viewers, however, can turn off or throw out
the offending television set; thus, they possess the same choice
as to whether or not to allow the programming into their homes.
Pacifica hints that the universal use of broadcasting necessitates
a remedy for indecent programming other than the discarding of
radios and televisions,'®® but this suggestion does not negate the
voluntary nature of the choice to own devices that receive broad-
cast signals.!s¢

Moreover, viewers in many communities need cable television
to receive broadcast signals, either because no broadcasting sta-
tion operates nearby or because mountains or tall buildings pre-
vent over-the-air reception.!*” In such communities, cable televi-
sion is as commonplace as television sets. If owning a radio and
owning a television set do not constitute “voluntary” acts be-
cause they represent the only way to receive broadcast signals,
subscribing to cable is not “voluntary” when it provides the only
way to receive broadcast signals. If such “voluntariness” marked
the only distinction between broadcast and cable, two different
programming standards might exist for cable depending upon
the location of the cable system. A strange result would indeed
occur if cable systems could not carry indecent programs in com-
munities with poor or no reception of over-the-air broadcast sig-
nals, but could carry such programming in communities with
good broadcast reception and a low percentage of subscribers.**®

The remaining differences in the list also fail adequately to
distinguish cable and broadcast television in the context of inde-
cent programming. Point 7 (the availability of previews) not
only applies to both media, but the Court found it irrelevant in
Pacifica. If prior warnings cannot completely protect broadcast
viewers from offensive programming because they constantly

135. See supra text accompanying notes 78-81.

136. Cf. Kovacs v. Cooper, 336 U.S. 77, 86-87 (1949) (plurality opinion) (stating that
noise from a sound truck is inescapable).

137. See S. WEINSTEIN, supra note 98, at 1; see also HR. Rep. No. 934, supra note
100, at 24, reprinted in 1984 US. Cobe Cong. & ApmiN. NEws at 4661 (in areas with
inadequate over-the-air reception of broadcast signals, cable “was seen as an ‘essential’
service”). Indeed, aiding reception of over-the-air broadcasting was the original purpose
of cable television. See generally D. BRENNER & M. PRrICE, CABLE TELEVISION AND OTHER
NoONBROADCAST VIDEO § 1.02[1], at 1-2 (1986).

138. Additionally, an argument that cable television is not as ubiquitous as broad-
casting rests on precarious grounds because many estimate that cable use will steadily
increase over the coming years. Only 42% of American households subscribed to cable in
1985; by the end of the decade, that figure is expected to rise to 54%. See Cable Indus-
try Growth Chart, CABLEVISION, Aug. 18, 1986, at 82.
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tune in and out,'*® prior warnings will be equally ineffective in
protecting cable viewers with similar peripatetic viewing habits.
Likewise, points 3 and 8 (the amount of advertising and the
number of channels available to the programmer) have no ap-
parent relationship to the issue in question: the constitutionality
of regulating indecent cable programs. Whether the cable
programmer shows advertising and whether the programmer can
choose to show indecent programming on more than one channel
do not affect the concerns expressed by the Pacifica Court.

Finally, points 4, 5, and 9 (transmittal through privately
owned cables vs. public airwaves) completely misconceive the
structure of a cable system by attempting to portray cable sys-
tems as “private” modes of communication and broadcast sys-
tems as “public.” It is true that the cables that carry the pro-
grams are privately owned, but so are the antennae and
equipment that send broadcast signals. A correct analogy, how-
ever, can be drawn between the public nature of the airwaves,
which justifies some broadcast regulation,*® and the public
streets and public rights-of-way that a “private” cable operator
must, by definition, utilize to construct and operate the cable
system.*! Thus, both the cable operator and broadcaster use
public resources to communicate with their listeners and view-
ers. Neither represents a completely public nor a completely pri-
vate communications medium.?

139. FCC v. Pacifica Found., 438 U.S. 726, 748 (1978).
140. See NBC v. United States, 319 U.S. 190, 226-27 (1943).
141. As explained by one court:
A newspaper may reach its audience simply through the public streets or mails,
with no more disruption to the public domain than would be caused by the typi-
cal pedestrian, motorist, or user of the mails. But a cable operator must lay the
means of his medium underground or string it across poles in order to deliver
his message. Obviously, this manner of using the public domain entails signifi-
cant disruption, especially to streets, alleys and other public ways. Some form of
permission from the government must, by necessity, precede such disruptive use
of the public domain.
Community Communications Co. v. City of Boulder, 660 F.2d 1370, 1377-78 (10th Cir.
1981) (emphasis added), cert. dismissed, 456 U.S. 1001 (1982). This is consistent with
the Cable Act’s definition of a cable system.
[T]he term ‘cable system’ means a facility, consisting of a set of closed transmis-
sion paths . . . that is designed to provide cable service which includes video
programming . . . but such term does not include . . . a facility that serves only
subscribers in 1 or more multiple unit dwellings under common ownership, con-
trol, or management, unless such facility or facilities uses any public right-of-
way . ...
Cable Act § 602(6), 47 U.S.C. § 522(6) (Supp. III 1985) (emphasis added).
142. As then Circuit Judge Burger explained: “The argument that a broadcaster is
not a public utility is beside the point. True it is not a public utility in the same sense as
strictly regulated common carriers or purveyors of power, but neither is it a purely pri-
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Additionally, it must be remembered that the “public inter-
est” in using the airwaves did not represent the justification for
the regulation of indecent programming in Pacifica.’*® Rather,
the Court permitted regulation because of broadcasting’s access
to the home and the ease with which children can gain access to
the programming. These rationales arguably are applicable to
cable as well as broadcasting.'**

As an alternate tack, those opposed to the regulation of non-
obscene cable programming may argue that Pacifica “should be
confined to its facts, and eventually discarded as a ‘derelict in
the stream of the law.” ”’**®* Under this line of reasoning, Pacifica
offers no precedential value when discussing cable television be-

cause it is a “deservedly . . . limited exception [to the tradi-
tional protection of non-obscene speech], for an extreme, virtu-
ally non-replicable case . . . . Pacifica truly is . . . a case about

seven dirty words on radio and no more.”'¢

This analysis does not suffice for two reasons. First, the Su-
preme Court does not appear ready to “discard” Pacifica. In
1984, the Court characterized the decision as “consistent with
our other broadcast cases.”**” In 1986, the Court cited the case
in support of the proposition that there is “an interest in pro-
tecting minors from exposure to vulgar and offensive spoken lan-
guage.”’*® Even when the Court limited Pacifica by holding that
it did not apply to “offensive” mail because broadcast regulation
did not “readily translate into a justification for regulation of
other means of communication,”'*® it was not at all clear that

vate enterprise like a newspaper or an automobile agency.” Office of Communication of
the United Church of Christ v. FCC, 359 F.2d 994, 1003 (D.C. Cir. 1966). The same
analysis holds true for the cable operator.

143. See supra text accompanying notes 73-96.

144. E.g., Omega Satellite Prods. Co. v. City of Indianapolis, 694 F.2d 119, 128 (7th
Cir. 1982) (dictum) (stating that the rationale for regulating indecent programming “is
independent of whether the television signal comes into the home over the air or through
a coaxial cable”).

145. Krattenmaker & Esterow, supra note 105, at 627 n.138 (quoting L. TRIBE, AMER-
1ICAN CONSTITUTIONAL Law 67-68 (Supp. 1979)).

146. Id. at 627 (emphasis added).

147. FCC v. League of Women Voters, 468 U.S. 364, 380 n.13 (1984); see also New
York v. Ferber, 458 U.S. 747, 757 (1982) (citing FCC v. Pacifica Found., 438 U.S. 720, 749
(1978) for its reliance on “the Government’s interest in the ‘well-being of its youth’” to
justify regulation of indecent broadcasts).

148. Bethel School Dist. v. Fraser, 478 U.S. 675, 684 (1986). Pacifica was also cited
with approval in Frisby v. Schultz, 56 U.S.L.W. 4785 (U.S. June 28, 1988) (No. 87-168).
Thus, it is inaccurate to say, as one court striking down a cable indecency law argued,
that “[r]ecent decisions of the Court have largely limited Pacifica to its facts.” Cruz v.
Ferre, 755 F.2d 1415, 1421 (11th Cir. 1985).

149. Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 74 (1983). Ironically, in sup-
port of this “special interest,” the Court cites Red Lion Broadcasting Co. v. FCC, 395



164 Journal of Law Reform [VoL. 21:1 & 2

the Court regarded all other electronic means of communication,
as well as the mails, as distinguishable from broadcasting.'®°

Secondly, Pacifica should not be read as a case about “seven
dirty words,” but as one involving the protection of the right to
avoid offensive material in the home.'® If one accepts the
Court’s basic assumptions about the “captive” nature of the
broadcast audience,'®® Pacifica remains consistent with earlier
cases protecting the home dweller’s right “to be let alone.”*%*

The ultimate issue, then, becomes how cable television relates
to the home dweller’s right to be let alone. Is the cable viewer,
like the home dweller in Kovacs, “practically helpless to escape
this interference with his privacy . . . except through the protec-
tion of the municipality”?!* Is cable television, like broadcast-
ing, one of those forms of communication that cannot “be with-
held from the young [and unwilling adults] without restricting
the expression at its source”?%®

The very technology of cable television, however, distinguishes
cable from these intrusive electronic means of speech because
this technology provides the ability to block out “offensive” pro-
gramming from one home without silencing it at the source. Be-
cause cable television transmits its programming through wires
rather than through airwaves, individual viewers can keep pro-
gramming out of their homes by selectively “blocking” the wire
before the program reaches the television set. Indeed, cable
technology offers two solutions that protect not only the right of
the home dweller to avoid offensive material, but also the rights
of the speaker and the willing viewer.

A device called a “lock box” or a “parental control device”
offers the first way to protect the unwilling cable viewer.'*® The
device allows a viewer to use a key or numeric code to “lock out”
certain channels and keep them off the home television screen.

U.S. 367 (1969), a decision based on spectrum scarcity, not on the intrusiveness of broad-
casting. See supra notes 73-75 and accompanying text.

150. In fact, despite the Court’s stated desire “to emphasize the narrowness of our
holding,” Pacifica, 438 U.S. at 750, the Court implied that indecent telephone calls could
be analogized to indecent broadcasts. Id. at 749 & n.27.

151. See supra notes 92-95 and accompanying text.

152. See supra notes 76-84 and accompanying text.

153. Rowan v. United States Post Office Dep’t, 397 U.S. 728, 736 (1970); see also
Kovacs v. Cooper, 336 U.S. 77, 87 (1949) (plurality opinion).

154. 336 U.S. at 86-87.

155. FCC v. Pacifica Found., 438 U.S, 726, 749 (1978).

156. See S. WEINSTEIN, supra note 98, at 48. The Cable Act requires that all cable
operators make these devices available to their subscribers. Cable Communications Pol-
icy Act of 1984 § 624(d)(2), 47 U.S.C. § 544(d)(2) (Supp. III 1985); see infra notes 193-
98 and accompanying text.
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It thus protects both adults wishing to avoid even a single glance
at “offensive” material and children whose parents do not want
them viewing such programs.

An “addressable converter” represents the second mechanism
for keeping offensive programming out of the home.'®” The
traditional, or general, converter “converts” the electronic sig-
nals travelling through the cable so that they can be viewed on
the television screen. Although an addressable converter per-
forms the same function, it also enables the cable operator to
determine which channels to send to a particular home.**® Thus,
by notifying the cable operator ahead of time, subscribers can
have the operator flick a switch and block a given channel from
their sets until they reauthorize the channel.

The Report of the Attorney General’s Commission on Pornog-
raphy stated that lock boxes do not resolve the constitutional
issue. Although the Commission’s Report does not discuss ad-
dressable converters, the arguments made against lock boxes ap-
ply to both means of blocking channels. According to the Re-
port, Pacifica Foundation had argued in its brief that technology
existed so that television sets could be programmed to prevent
certain channels from appearing.'®® The Commission concluded
that, because the Court upheld the broadcast regulation in
Pacifica, “[t]he Supreme Court was obviously unimpressed by

157. See S. WEINSTEIN, supra note 98, at 41-49.

158. Id. at 41-44. “Each subscriber has a unique electronic address, so that the cable
headend has the opportunity to provide viewing authorization to each addressable con-
verter.” Id. at 41, 44. The Cable Act does not refer to addressable converters explicitly,
but leaves to franchising authorities the right to establish requirements for “facilities
and equipment.” Cable Communications Policy Act of 1984 § 624(b)(1), 47 U.S.C. § 544
(b)(1) (Supp. III 1985). The Cable Act only requires that the equipment be “cable-re-
lated.” HR. Rep. No. 934, supra note 100, at 68, reprinted in 1984 U.S. Cope Cone. &
ADMIN. NEws at 4705. Because an addressable converter is plainly cable-related, a city
interested in keeping indecent programming away from the homes of unwilling subscrib-
ers can require that the cable operator offer addressable converters.

Addressable converters may only cost $20 more than nonaddressable converters. S.
WEINSTEIN, supra note 98, at 44. Although some cable systems may need different wiring
to be able to use addressable converters, a franchising authority can also require such
“upgrading” of a cable system when the cable franchise is renewed. Cable Act § 626
(b)(2), 47 U.S.C. § 546(b)(2) (Supp. III 1985); see also H.R. Rep. No. 934, supra note 100,
at 20, reprinted in 1984 U.S. Cope CoNG. & ADMIN. NEWS at 4657 (stating that the Cable
Act “[g]rants cities affirmative authority to require upgrading of facilities . . . during the
renewal process”).

159. 1 CoMM’'N oN PORNOGRAPHY, supra note 1, at 581 (quoting Brief for Pacifica
Foundation at 49 n.40, FCC v. Pacifica Found., 438 U.S. 726 (1978) (No. 77-528)).
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the ‘lockbox’ argument” and would consider it equally irrelevant
in the context of cable television.*®°

This analysis is wrong for several reasons. First, the reference
to the lock box, which appeared only in a footnote of the brief,'®!
hardly constituted a major part of the argument and was never
discussed by either the FCC or the Supreme Court. Moreover,
the probable reason that the Court did not discuss the device, if
it came to their attention at all, was that a device to control
what a viewer sees on a television set is simply not relevant to
an analysis of an FCC ruling on indecent radio programming. As
the Court stressed, “the focus of our review must be on the
Commission’s determination that the Carlin monologue was in-
decent as broadcast.”*®* Thus, Pacifica does not foreclose a find-
ing that cable lock boxes provide an appropriate means for pro-
tecting unwilling viewers.

The Attorney General’s Commission also criticized blocking
devices because “the method is far from foolproof.”*®® The Re-
port describes three instances in which “adult” programming
“slipped through an electronic loophole.”*®* The very few in-
stances when unwanted programming has slipped through, how-
ever, are insufficient to render the blocking technologies an inad-
equate solution. It is irrational to bar all indecent programming
when virtually all offensive programs can be blocked, simply be-
cause of the freak possibility that an indecent program will both
get through the technological barrier and be seen by an offended
viewer.'®® A cable system should not be purged of programming

160. Id. Although the Commission on Pornography makes this observation in support
of its argument that the FCC should regulate “obscene” cable programming, id. at 573,
their argument would apply as well to a ban on “indecent” programming.

161. Brief for Pacifica Foundation, supra note 159, at 49 n.40. The appendix to the
brief included an advertisement for a device called a “Video Protector.” Id. at 20a.

162. FCC v. Pacifica Found., 438 U.S. 726, 735 (1978). There is also a difference be-
tween requiring parents to pay between $50 and $60 for the right to enjoy otherwise free
broadcast television without fear of indecent programming, Brief for Pacifica Foundation
supra note 159 at 20a, and requiring such an outlay in addition to other payments neces-
sary to receive cable television. The first alters the fundamental concept of the medium;
the second is perfectly consistent.

163. 1 CoMm’N ON PORNOGRAPHY, supra note 1, at 581.

164. Id. at 581-82. In one case, all residents of Tampa, Florida, received adult pro-
gramming for two weeks due to a “technological anomaly that was triggered by certain
weather conditions.” Id. at 581. In a second case, the Playboy Channel mysteriously ap-
peared in place of a “Rin Tin Tin” movie on the Disney Channel. Id. at 582. Third, a
“scrambled” adult channel was insufficiently scrambled; sound could be heard and, occa-
sionally, a picture could be seen. Id.

165. The ludicrous nature of this argument can be seen by considering its application
to the following scenario: 10,000 records labeled as Lawrence Welk’s “World’s Greatest
Polkas” mistakenly contained songs by the Sex Pistols, including “I Want to Be Your
Dog.” The record company reported receiving “several dozen” irate calls from those
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“that is entirely suitable for adults” to achieve a “marginal de-
gree of protection.”*®® The Supreme Court has struck down simi-
larly excessive regulations that would limit speech between will-
ing adults and that lacked reasonable restriction to the harm
addressed.’®” Using another porcine analogy, the Court has
warned us not “to burn the house to roast the pig.’¢®

A federal judge has offered an alternate objection to lock
boxes as the remedy for indecent cable programming, which
again applies equally to addressable converters.'®® This objection
notes that lock boxes require advance planning and thereby fail
to protect those who scan from channel to channel and whose
viewing of a given channel is ‘“unplanned and incomplete.”’”® A
cable operator can alleviate this problem simply by notifying a
new subscriber of the channels likely to contain occasionally “of-
fensive” programming.'” Thus, the subscriber who wants to
avoid the “single blow” of indecent programming can block out
those channels from the-start'’® and still receive many other
channels, such as broadcast channels, as well as special news and
“family” channels.” Such a subscriber will be able to “scan”
without fear of encountering offensive programming; if a desired
program will appear on one of the “suspect” channels, the sub-

complaining that the language was “awful . . . typical of a rock group.” Welk Disks’
Mislabeling Isn’t Just a Vicious Rumor, Wall St. J., Feb. 25, 1987, at 4, col. 1. Under the
anti-lock box argument, no records could contain “indecent language” to spare the sensi-
bilities of those who might be offended if this unlikely technological mishap were to
recur.

166. Bolger v. Youngs Drug Prods. Co., 463 U.S. 60, 73 (1983).

167. See id. (striking down ban on unsolicited mailed contraceptive advertisements);
Butler v. Michigan, 352 U.S. 380, 383 (1957) (striking down a law barring the sale to
adults of reading material that was “unsuitable” for children).

168. Bolger, 463 U.S. at 74 n.27 (quoting Butler, 352 U.S. at 383).

169. Jones v. Wilkinson, 800 F.2d 989, 1006 (10th Cir. 1986) (Baldock, J., concurring),
summarily aff’d, 107 S. Ct. 1559 (1987).

170. Id.

171. Such channels might include not only “adult” channels, such as the Playboy
channel, but movie channels, such as Home Box Office, that periodically show R-rated
movies and, perhaps, access channels on which cable operator censorship is prohibited.
See infra text accompanying notes 261-67.

172. Thus, cable viewers will receive even more protection than postal patrons who
are only “able to avoid the information in [offensive] advertisements after one expo-
sure.” Bolger v. Youngs Drug Prods. Co., 463 U.S. 60, 78 (1983) (Rehnquist, J.,
concurring).

173. Channels designed especially for children include the Disney Channel and
Nickelodeon.
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scriber can easily unlock the lock box or, in the case of ad-
dressable converters, notify the operator to allow the channel
through.'™

If lock boxes and addressable converters can protect both un-
willing listeners and unsupervised children, then no justification
exists for a total ban on indecent cable programming. It would,
therefore, not matter whether indecent cable programming was
offered on the “basic tier’”*?® provided to all subscribers, or to a
higher tier for which subscribers pay an extra fee. For either
tier, individual subscribers have the technological power to re-
strict programming for their homes.

Some have suggested that, even if a total ban on indecent pro-
gramming is unconstitutional, regulation could simply channel
the indecency to a later time period.'”® According to one propo-
nent of this approach, though such channelling would not pro-
tect late night viewers, it would at least protect many
households.!””

This proposal contains a major flaw because it ignores the ba-
sic constitutional principle that “[o]ne is not to have the exer-
cise of his liberty of expression in appropriate places abridged
on the plea that it may be exercised in some other place.”*™®
Time-channelling would prevent adults from viewing constitu-
tionally protected programming during daytime and early eve-
ning hours, the only time some adults have available for watch-
ing television.'” Government simply cannot use channelling to
limit access to protected speech, absent narrow exceptions that
do not apply to regulation of indecency on cable television.

174. It has also been argued that “the unwanted complexity these devices introduce
into television viewing is attested to by their lack of use.” Jones v. Wilkinson, 800 F.2d
989, 1006 (10th Cir. 1986) (Baldock, J., concurring), summarily aff’d, 107 S. Ct. 1559
(1987). One estimate is that fewer than one percent of cable subscribers have purchased
lock boxes. Id. at 1003. This conclusory statement ignores the myriad other possibilities
for lack of use, including general subscriber satisfaction with programming and lack of
publicity of the availability of the devices. Additionally, an addressable system, requiring
only a telephone call to the cable operator, creates no such complexity.

175. See Cable Act § 602(2), 47 U.S.C. § 522(2).

176. See Jones, 800 F.2d at 1007 (Baldock, J., concurring) (stating that such channel-
ling would be constitutional).

177. Id. at 1006.

178. Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546, 556 (1975) (quoting
Schneider v. State, 308 U.S. 147, 163 (1939)).

179. Cf. FCC v. Pacifica Found., 438 U.S. 726, 774 (1978) (Brennan, J., dissenting)
(stating that alternatives to afternoon broadcasts “involve[d] the expenditure of money,
time, and effort that many of those wishing to hear Mr. Carlin’s message may not be able
to afford”); Carlin Communications, Inc. v. FCC, 749 F.2d 113, 121 (2d Cir. 1984) (find-
ing that channelling “dial-a-porn” telephone service to late hours “denies access to
adults between certain hours”).
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For example, a content-neutral regulation that governs all
speech may constitutionally impose time, place, or manner re-
strictions. Thus, the Court has upheld a restriction limiting the
distribution and sale of religious material at a state fair to as-
signed booths because the rule “applies evenhandedly to all who
wish to distribute and sell written materials or to solicit
funds.”*®® By contrast, the Court struck down a ban on the in-
clusion by a public utility of discussions of controversial issues
in its billing envelopes because the prohibition was not content-
neutral.’®® The channelling of only “indecent” cable program-
ming resembles the billing envelope restriction and similarly
does not constitute content-neutral regulation.

The Supreme Court has permitted the zoning of sexually-ori-
ented movie houses, yet categorized such zoning as content-neu-
tral because the regulations did not aim at the content of the
films, but at the secondary effects of such theaters.'®* These
cases do not apply, however, to an analysis of the regulation of
cable programming. Even when upholding such zoning, the
Court has reaffirmed prior holdings that regulation is impermis-
sible when “the justifications offered by the city rested primarily
on the city’s interest in protecting its citizens from exposure to
unwanted, ‘offensive’ speech.”’®® Because indecent cable pro-
gramming creates no secondary effects to either a city, neighbor-
hood, or individual home and because the possible exposure to
unwanted “offensive” speech presents its only ‘“effect,”*®* such
programming may not be “zoned” to a late night time slot.*®®

180. Heffron v. Society for Krishna Consciousness, 452 U.S. 640, 649 (1981).

181. Consolidated Edison Co. v. Public Serv. Comm’n, 447 U.S. 530, 544 (1980).

182. City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 48 (1986); Young v.
American Mini Theatres, Inc., 427 U.S. 50 (1976). The ‘“secondary effects” that moti-
vated the city of Renton, Washington, included crime prevention, protection of the city’s
retail trade, maintenance of property values, and general protection and preservation of
the quality of the city’s neighborhoods and commercial districts. Renton, 475 U.S. at 48;
see also Young, 427 U.S. at 71 n.34 (Stevens, J., plurality opinion).

183. Young, 427 U.S. at 71 n.34 (Stevens, J., plurality opinion) (distinguishing zoning
of movie houses from a ban on nudity in movies shown at drive-in theaters held facially
invalid in Erznoznik v. City of Jacksonville, 422 U.S. 205 (1975)). Professor Nimmer has
termed the Young-Erznoznik distinction, “the difference between a non-speech restric-
tion and an anti-speech restriction.” M. NIMMER, NIMMER ON FREEDOM OF SPEECH 2-99
(1984).

184. See, e.g., Jones v. Wilkinson, 800 F.2d 989, 1006 (10th Cir. 1986) (Baldock, J.,
concurring) {stating that diverse programming should be available to all cable subscrib-
ers, regardless of whether they object to “patently offensive indecent material being
presented during family viewing hours”).

185. Cases upholding laws requiring that the covers of sexually oriented publications
displayed for sale be concealed if they could be seen by minors, Upper Midwest Book-
sellers Ass’'n v. City of Minneapolis, 780 F.2d 1389 (8th Cir. 1985); M.S. News Co. v.
Casado, 721 F.2d 1281 (10th Cir. 1983), also do not apply to cable programming. Not
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Such channelling also fails to represent the least restrictive
means for advancing the goal of ensuring that the opportunity to
enjoy the diversity of programming offered by cable television is,
in the words of one judge, “available to all who are willing to
subscribe, even those who object to patently offensive indecent
material being presented during family viewing hours.”**® The
technology of cable television—specifically, lock boxes and ad-
dressable converters—permits the protection of this objecting
subscriber without infringing on the rights of non-objecting
subscribers.'®

Accordingly, any governmental attempt to limit the hours that
a cable operator may offer constitutionally protected indecent
programming must be struck down, just as a total ban would be.
Each proposed limitation on speech, however valid the underly-
ing governmental purpose, is “not reasonably restricted to the
evil with which it is said to deal.””?%®

B. The Legislative Solution

The Cable Communications Policy Act of 1984'®® created a
complex scheme for regulating pornography on cable television.
Congress attempted to balance the competing interests of those
who wished to keep such programming out of their homes with
the first amendment rights of programmers and willing view-

only does uncertainty over the constitutionality of these laws continue, American Book-
sellers Ass’n v. Virginia, 792 F.2d 1261 (4th Cir. 1986), prob. juris. noted, 55 U.S.L.W.
3569 (U.S. Feb. 24, 1987); Upper Midwest Booksellers Ass’'n, 780 F.2d at 1399-1406
(Lay, C.J., dissenting), but these laws are far less restrictive of first amendment rights
than limiting the hours for viewing certain cable programs. The display limitations do
not limit the ability of an adult who wishes to buy and read the publication from doing
so whenever convenient: “adults are still able to view any of the material in a free and
unfettered fashion by purchasing it.” Id. at 1395. By contrast, the limit on cable pro-
gramming absolutely prevents adults from viewing the programming when they desire.
Additionally, although the display ban has been characterized as “a reasonable means of
attempting to control the merchandising to minors of sexually explicit material obscene
as to them,” id. at 1396, the existence of technological means for controlling minors’
access to objectionable cable programming, see supra text accompanying notes 156-58,
renders the time limitation an “unreasonable means” for furthering the governmental
interest.

186. Jones, 800 F.2d at 1006 (Baldock, J., concurring).

187. See supra text accompanying notes 156-58.

188. Butler v. Michigan, 352 U.S. 380, 383 (1957); see also Frisby v. Scultz, 108 S. Ct.
2495, 2502 (1988) (stating that regulations must be narrowly tailored to protect only
unwilling recipients of the communications”) (emphasis added).

189. Pub. L. No. 98-549, 98 Stat. 2779 (codified at 47 U.S.C. §§ 521-559 (Supp. III
1985) and in scattered sections of 18 U.S.C., 47 U.S.C,, and 50 U.S.C.).
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ers.’® To protect the unwilling viewer, Congress mandated that
the cable operator make “lock boxes” available to block out pos-
sibly offensive programming. The statute contains a complex
scheme for regulating program content, which includes a variety
of standards that depend on whether the material is “obscene”
or “indecent” and on whether programming is offered on chan-
nels within the cable operator’s editorial control or on access
channels. The heart of the balance, however, provides that, ex-
cept for obscenity, the speaker shall not be silenced, the willing
viewer shall receive the programming, and the unwilling viewer
shall be protected by technology, not by the censor.

1. The Right Not to See— In drafting the Cable Act, Con-
gress was “extremely concerned” about the cablecasting of sexu-
ally explicit material, especially to children.!®* At the same time,
Congress recognized that the first amendment precludes a sys-
tem of governmental censorship of cable programming.®?

Although permitting franchising authorities to ban obscene
material completely,'®® Congress devised a method for dealing
with indecent, but not obscene, material.’®* Section 624 of the
Act requires that all cable operators make available to their sub-
scribers the technological means for blocking out particular
cable channels: “In order to restrict the viewing of programming
which is obscene or indecent, upon the request of a subscriber, a
cable operator shall provide (by sale or lease) a device by which
the subscriber can prohibit viewing of a particular cable service
during periods selected by that subscriber.”*®®

The requirement of so-called lock boxes demonstrates the
congressional desire to protect the right to avoid certain kinds of
programming in the home without restricting the rights of those
who wish to receive the programs. Congress considered these de-
vices a solution to the thorny cable indecency problem, stating
that a lock box requirement “provides one means to effectively
restrict the availability of such programming, particularly with
respect to child viewers, without infringing the First Amend-

190. HR. Rep. No. 934, supra note 100, at 69, reprinted in 1984 U.S. Cobe Cong. &
ADMIN. News at 4706.

191. Id.
192. Id.
193. See infra text accompanying notes 199-203.

194. HR. Rep. No. 934, supra note 100, at 69, reprinted in 1984 U.S. Cobe Cong. &
ApMIN. NEWS at 4707.

195. § 624(d)(2)(A), 47 U.S.C. § 544(d)(2)(A).



172 Journal of Law Reform [VoL. 21:1 & 2

ment rights of the cable operator, the cable programmer, or
other cable viewers.”%®

2. Obscenity and the Cable Act— All levels of government
may ban obscene cable programming under the Cable Act. Sec-
tion 639 makes it a federal criminal offense, subject to a $10,000
fine or imprisonment for up to two years, to transmit obscene
programming over a cable system;'®” section 638 permits state
and local governments to impose civil and criminal liability for
the cablecasting of obscene programming;'®® section 624 permits
franchising authorities to include in a franchise agreement either
a ban on, or restrictions covering, obscene programming.!?®
When using the term “obscene” in these sections, Congress ex-
plicitly adopted the Miller v. California obscenity standard.?°°

Some confusion exists over whether a franchising authority
may permit obscene programming. Section 624 states that a
franchising authority may specify in a franchise that obscene
programming “shall not be provided or shall be provided subject
to conditions.” As the Commission on Pornography points out,
however, “Section [624] seems to contemplate allowing the oper-
ator to provide obscene programming while Section [639] makes

196. HR. Rep. No. 934, supra note 100, at 70, reprinted in 1984 U.S, Cope Cong. &
ApMIN. NEWS at 4707. In an interpretive rule, the FCC attempted to undo this balance
by stating that a cable operator need only provide a lock box able to block out “any
channel over which [the cable operator] has editorial control,” but not public and com-
mercial access channels. Amendment of Parts 1, 63, and 76 of the Commission’s Rules to
Implement the Provisions of the Cable Communications Policy Act, 50 Fed. Reg. 18,637,
18,655 (1985) [hereinafter Implementation]). Time on commercial access channels is
leased to programmers who are not affiliated with the cable operator; “PEG” channels
are those used for public, educational, and governmental access programming. See infra
discussion accompanying notes 246-48.

In ACLU v. FCC, 823 F.2d 1554, 1579 (D.C. Cir. 1987), the court stated that there was
“no discernible basis in the statute or the legislative history” for the exclusion of these
channels and ordered the FCC to delete its “improper suggestion.” Thus, cable operators
must provide a lock box capable of blocking all channels, including access channels.

197. Cable Act § 639, 47 US.C. § 559.

198. Cable Act § 638, 47 U.S.C. § 558. A “franchising authority” is the governmental
authority empowered to issue a cable franchise. § 602(9), 47 U.S.C. § 522(9). Although
this regulation is usually done by cities, HR. Rep. No. 934, supra note 100, at 23, re-
printed in 1984 U.S. Cope Cong. & ApMIN. NEwS at 4660, some states, such as Rhode
Island, retain control of the franchising process. See R.I1. GEN. Laws § 39-19-3 (1984).

199. Cable Act § 624, 47 U.S.C. § 544.

200. See H.R. Rep. No. 934, supra note 100, at 69, reprinted in 1984 U.S. CobE CoNG.
& ApMmIN. NEws, at 4706 (“The Committee adopts the Supreme Court’s obscenity formu-
lation as set down in Miller v. California, 413 U.S. 15 (1973).”). For the definition of the
Miller standard, see supra note 8. Even though viewers watch cable programming in the
home, the right of privacy established in Stanley v. Georgia, 394 U.S. 557 (1969), would
not protect transmission of obscene programming because the transmission originates
outside the home. See United States v. 12 200-ft Reels of Film, 413 U.S. 123, 127-28
(1973).
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it a crime to do so0.”?** Thus, the question becomes whether a
local franchising authority can permit, albeit subject to condi-
tions, programming that federal law would otherwise bar.

If the programming expressly permitted by the local govern-
ment would still be subject to federal criminal penalties, the
statutory language “or shall be provided subject to conditions”
would be meaningless. Although it would be unusual to allow a
local government to immunize conduct from federal stricture,
the field of obscenity regulation might be the area of law where
such immunization makes the most sense. Perhaps Congress,
aware of the importance of judging obscenity by “community
standards,””?*? has decided to permit each community to have
the final say on whether to allow, within its borders, cable pro-
grams that might meet the definition of “obscene.”?*® Thus, a
program permitted by the local franchising authority would be
protected against charges of violating the federal obscenity
provision.

3. Is Indecency Prohibited?— Whether the Cable Act bans
“indecent” cable programs and permits local governments to
ban such programs presents an even more difficult question.
Section 639 criminalizes the cablecasting of programs that are
“obscene or otherwise unprotected by the Constitution of the
United States.”?°* Similarly, section 624 permits franchising au-
thorities to include provisions in their franchise agreement that
bar, or subject to conditions, the cablecasting of programming

201. 1 Comm’N oN PORNOGRAPHY, supra note 1, at 485; see also Meyerson, The Cable
Communications Policy Act of 1984: A Balancing Act on the Coaxial Wires, 19 GaA. L.
Rev. 543, 599 n.327 (1985).

202. See, e.g., Hamling v. United States, 418 U.S. 87 (1974):

[A] ‘community’ approach may well result in material being proscribed as ob-

scene in one community but not in another . . . . But communities throughout

the Nation are in fact diverse, and it must be remembered that, in cases such as

this one, the Court is confronted with the task of reconciling conflicting rights of

the diverse communities within our society and of individuals.
Id. at 107 (quoting Jacobellis v. Ohio, 378 U.S. 184, 200-01 (1964) (Warren, C.J., dissent-
ing) (emphasis added)); see also Miller v. California, 413 U.S. 15, 33 (1973) (“People in
different States vary in their tastes and attitudes, and this diversity is not to be stran-
gled by the absolutism of imposed uniformity.”).

203. Cf. Smith v. United States, 431 U.S. 291 (1977). Though holding that the lack of
a state obscenity law would not bar federal prosecution for sending obscenity through
the mails in that state, the Court stated:

Even though the State’s law is not conclusive with regard to the attitudes of the
local community on obscenity, nothing we have said is designed to imply that
the Iowa statute should not have been introduced into evidence . . . . On the
contrary, the local statute on obscenity provides relevant evidence of the mores
of the community whose legislative body enacted the law.
Id. at 307-08.
204. Cable Act § 639, 47 US.C. § 559.
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that is “obscene or . . . otherwise unprotected by the Constitu-
tion of the United States.”?°®

Congress did not explicitly define the phrase “otherwise un-
protected” contained in these two sections. Furthermore, the
House Report gives only two specific examples of this “otherwise
unprotected” speech: “fighting words” and speech presenting “
‘clear and present danger’ to public order.”?° In its discussion of
indecency, however, the Report noted that the Supreme Court
had upheld the indecency standard for broadcasting in Pacifica,
but that lower courts had struck down the standard when ap-
plied to cable.?” Without taking a stand on the proper constitu-
tional standard for cable television, the Report stated that the
statutory language “would also permit changing constitutional
interpretations to be incorporated into the standard set forth in
[section] 624(d)(1), should those judicial interpretations at some
point in the future deem additional standards, such as inde-
cency, constitutionally valid as applied to cable.””2%®

Congress’s apparent attempt to create a flexible standard, one
that will encompass indecent programming if and only if permit-
ted to do so by “judicial interpretation” of the Constitution,
contains several major problems.?*® First, even in Pacifica, the
Court did not say that indecency was “unprotected by the Con-
stitution.”?!® The Court held that indecent broadcasts could be

205. Cable Act § 624(d)(1), 47 U.S.C. § 544 (d)(1). The Act establishes a different
regulatory scheme for programming shown on public and commercial access channels.
See infra text accompanying notes 261-79.

206. H.R. Rep. No. 934, supra note 100, at 69, reprinted in 1984 US. Cope Cong. &
ApMiIN. NEws at 4706.

207. See id. at 69-70, reprinted in 1984 U.S. CobE ConG. & ApMIN. NEws at 4706-07
(discussing Cruz v. Ferre, 571 F. Supp. 125 (S.D. Fla. 1983); Community Television, Inc.
v. Roy City, 555 F. Supp. 1164 (D. Utah 1982); Home Box Office, Inc. v. Wilkinson, 531
F. Supp. 987 (D. Utah 1982)).

208. H.R. Rep. No. 934, supra note 100, at 69, reprinted in 1984 U.S. Cope Cone. &
ApMIN. NEWS at 4706 (emphasis added). The House Report, in discussing the federal
penalties imposed by § 639, does not use the word “indecency,” but instead states that
the penalties apply to “pornographic programming.” Id. at 95, reprinted in 1984 US.
Cope CoNG. & ApmIN. NEWS at 4732.

Though the House Report never states that the federal criminal provision of § 639
and the regulatory provision of § 624(d)(1) have the same meaning, it is probably safe to
assume that Congress intended the phrase “obscene or otherwise unprotected by the
Constitution” to have the same meaning in both sections.

209. The House Report does not indicate to which level of court the phrase “judicial
interpretation” refers. Id. at 69, reprinted in 1984 US. CopeE Conc. & ApMIN. NEWS at
4706. If a state or federal district court permits regulation of cable indecency, will that
interpretation rewrite the statute, even if other courts disagree? In the name of cer-
tainty, at least, the only “judicial” interpretation that could matter would be that of the
United States Supreme Court.

210. FCC v. Pacifica Found., 438 U.S. 726, 746 (1978) (Stevens, J., plurality opinion)
(“Although [indecent] words ordinarily lack literary, political, or scientific value, they are
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regulated despite their protection under the Constitution. Thus,
even if the Supreme Court were to hold that the rationale in
Pacifica could be applied in toto to cable television, thus permit-
ting the regulation of the appearance of indecency on cable, the
literal statutory language of the Cable Act prohibiting (or per-
mitting regulation of) “unprotected” speech still would not en-
compass indecency.?*!

A second problem is practical: the application of an “inde-
cency” standard would bar much popular programming. As one
member of the Commission on Pornography noted:

[11f the “indecency” standard currently in force with re-
gard to broadcast television were also imposed on cable
television, most of the mainline Hollywood films cur-
rently on view in theaters across the country could not be
shown on home television served by cable. It is hardly
likely, even inconceivable, that the courts . . . would up-
hold such an extension of the indecency standard to
cable television.?'?

A final, and related, problem comes from the question of
whether section 639, a federal criminal provision, is unconstitu-
tionally vague. It is hardly likely that Congress intended cable
operators throughout the country to read section 639 as sud-
denly prohibiting them from presenting “most of the mainline
Hollywood films.”?'®* Yet it remains unclear how else courts
‘would apply an “indecency” standard to cable programming.
This uncertainty violates the precept issued by the Supreme
Court: “[C]riminal statutes must be so precise and unambiguous
that the ordinary person can know how to avoid unlawful con-

not entirely outside the protection of the First Amendment.”); cf. Miller v. California,
413 U.S. 15, 23 (1973) (“This much has been categorically settled by the Court, that
obscene material is unprotected by the First Amendment.”).

211. Brenner and Price have pointed out that Congress took the phrase “otherwise
unprotected” from an earlier version of a bill that later evolved into the Cable Act. D.
BRENNER & M. PRICE, supra note 137, § 6.09 [3][c], at 6-95 n.46 (citing S. 66, as reported
by the Senate Committee on Commerce, Science and Transportation, S. Rep. No. 67,
98th Cong., 1st Sess. (1983)). The report accompanying that bill stressed that “otherwise
unprotected” did not mean indecency, but material such as child pornography that was
unprotected, even if not obscene. Id; see, e.g., New York v. Ferber, 458 U.S. 747 (1982).

212. 1 CoMM’N ON PORNOGRAPHY, supra note 1, at 104 (statement of Father Bruce
Ritter).

213. Home Box Office, the most popular movie channel, with over 14 million sub-
scribers, Cable Services Subscriber Count, CABLEVISION Sept. 29, 1986, at 64, shows
many films containing “indecency,” including Kramer v. Kramer, Coming Home, The
Deerhunter, and One Flew Over the Cuckoo’s Nest. Krattenmaker & Esterow, supra
note 105, at 612.



