








An important rhetorical comment made by Justice Stevens in his dissent, 
and echoed by other critics of the decision (like President Obama in the State of 
the Union address),240 is its impact on the rules restricting foreigners from 
participating in U.S. elections. Justice Stevens stated that the majority’s approach 
“would appear to afford the same protection to multinational corporations 
controlled by foreigners as to individual Americans.”241 This drew a strong 
disclaimer from the majority, arguing that even if the Government has a 
compelling interest in limiting foreign influence over our political process, the 
corporate expenditure ban is overbroad because it “is not limited to corporations 
or associations that were created in foreign countries or funded predominantly by 
foreign shareholders.”242 

Predictably, Congress will react by reaffirming that the ban on 
contributions and expenditures made by foreign nationals applies to foreign 
corporations.243 But how will Congress define what is a foreign corporation? 

The majority in Citizens United envisaged two possibilities. One was to 
define foreign corporation as a corporation created by a foreign state.244 This 
approach is one taken by our tax laws, and it follows the artificial entity view.245

The problem, of course, would be that if this were the only definition, it would be 
too easy for foreigners to become Americans merely by incorporating a shell in 
one of the states. 

The other approach mentioned by the majority was to take the aggregate 
view and look at the identity of the shareholders, so that a corporation the majority 
of whose shareholders are U.S. citizens will count as American and others as 
foreign.246  

240.President Barack Obama, State of the Union Address (Jan. 27, 2010) in 156 CONG. REC. H418 
(daily ed. Jan. 27, 2010) (“[L]ast week, the Supreme Court reversed a century of law that I 
believe will open the floodgates for special interests—including foreign corporations—to spend 
without limit in our elections.”). 

241.Citizens United, No. 08-205 at 33 (Stevens, J., concurring in part and dissenting in part). 
242.Id. at 47. 
243.See 2 U.S.C. section 441(e)(2006). The DISCLOSE Act, introduced by Sen. Schumer and Rep. 

Van Hollen, defines foreign corporation as any corporation incorporated overseas and any 
domestic corporation that is either 20 percent owned or de facto controlled by foreign nationals, 
which is a combination of all three views. See H.R. 5175, S. 3295 (111th Cong. Sess. 2), § 102. 

244.Citizens United, No. 08-205 at 47. 
245.See I.R.C. § 7701(a)(4), (5), (30) (2006). But see I.R.C. § 7874(a)(2)(B) (defining some 

foreign corporations as domestic based on the identity of their shareholders). 
246.Citizens United, No. 08-205 at 47. 
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This may work for closely held corporations. For example, this approach is 
used in determining foreignness for purposes of the rules restricting foreign 
ownership of media and transportation corporations.247 But for publicly traded 
multinational enterprises, the aggregate view is very difficult to maintain because 
the shares trade on multiple exchanges, the ownership is constantly shifting, and 
most of the owners trade under “street names” that make it very hard even for the 
IRS to know their true identities. Thus, I predict that the same reasons that forced 
the Court to abandon the aggregate view for diversity jurisdiction will apply in 
this context as well. 

A third possibility would be to take the real entity view and confront 
directly the question of whether corporations in a globalized world have a 
meaningful nationality. As discussed above this issue is extensively debated and 
reasonable minds can differ.248 It lies at the heart of the current transformation of 
the corporate form from mainly national to multinational enterprises that do not 
owe any particular allegiance to any state. 

Whatever the ultimate outcome of this debate, it is already possible to 
predict that once again the real entity definition of the nationality of corporations, 
which focuses on where they are “managed and controlled,” will triumph over a 
narrow focus on the creating state, too remote and manipulable, and the 
shareholders, too remote and diffused.249 To be continued… 

 

 

247.See Gregory P. Cirillo & Christopher M. Mills, Federal Restrictions on Foreign Participation 
in Commercial Aviation and Related Fields, in 2 MANUAL OF FOREIGN INVESTMENT IN THE 

UNITED STATES 1, 11-13 (J. Eugene Marans et al., eds., 3d ed. 2004); Christina H. Burrow et al., 
Foreign Investment in the United States Communications Industry, in 2 MANUAL OF FOREIGN 

INVESTMENT IN THE UNITED STATES, supra at 247. 
248.See Reich, supra note 169, at 53-54; Tyson, supra note 172, at 37-38. 
249.“Managed and controlled” is a familiar definition of corporate residency from the tax laws of 

many countries, relying on a U.K. House of Lords decision from the nineteenth century. See 
REUVEN S. AVI-YONAH ET AL., GLOBAL PERSPECTIVES ON TAX LAW (forthcoming 2010) 
(manuscript at 195-96) (on file with author). Justice Stevens seems to take this view because he 
speaks of corporations “managed and controlled” by foreigners. See Citizens United, No. 08-205 at 
2 (Stevens, J., concurring in part and dissenting in part). 
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