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The use of institutionalist models results not in prediction,
but in understanding. From understanding, policymakers can
explain societal interactions and select working rules to achieve
elusive public policy goals.*® Thus, the richness of the system is
reflected in the case study or pattern-modeling methodology. In-
stitutionalist methodology focuses on causation, power, and con-

preconceived assumptions structure of behavioral

about behavior norms. There are thus no
preconceived assumptions
about behavior

10. Predictive model is tested 10. Pattern model is tested
empirically by comparing empirically by comparing
deductions (quantitative hypothesized
predictions) with observations. institutional structures
Emphasis is on statistical (qualitative patterns)
correlation. with observations.

Emphasis is on causation.

11. View is atomistic and static 11. View is holistic,
with analyses based on systemic, and dynamic
timeless universal laws. . evolutionary.

12.  An ideal typology is formed 12.  Generalities from
from a logical structure different pattern models
that can yield different are assembled into a
deductive situations when real typology.

its postulates are
systematically varied.

13. The construction of pre- 13. Holistic theories
dictive model begins with employing general
general theoretical laws of characteristics of human
general theoretical laws of characteristics of human
human behavior. economic systems are the

end result of the
institutionalist method.

Id. at 494-95. As argued throughout this Article, because the legal system cannot ignore
causation, power, conflict and a description and understanding of the relationships, the
institutionalist methodology is to be preferred as it closely parallels the case study meth-
odology used in legal analysis.

49. The working rules create both rights and duties enforceable and protected in the
public or private ordered dispute resolution forums. Drawing from the writings of Pro-
fessor Commons:

There is no right {liberty] without its corresponding duty, no effective or actual
right-and-duty of individuals without both a correlative power and responsibility

. of officials to come to the aid of the right by enforcing the duty. Every right has

two corresponding duties, the duty of the opposite person and the duty of offi-
cials to exercise the collective power upon that person. For, not only is there no
right if there is no remedy but there is no iemedy if there is no power to hold
officials responsible. The violation of a positive right brings into existence at
once, by “operation of law,” a remedial “right of action” which is none else than
the official duty of courts and executives to enforce the right.
J. ComMoNs, supra note 13, at 363-64; see also the legal scholarship cited by Professor
Commons, id. at 91 n.1. The standardization of expectations in organized society is
achieved by the protection of rights and duties.
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flict. The neoclassical methodology focuses on statistical signifi-
cance. Identifying and understanding the broad factual bases of
the pattern models in labor law is a complex task.®®

The creation of pattern models begins with a description of
the relationship among societal members drawn from case stud-
ies and participant observations.®® In every conflict situation
there are unequal distributions of physical, moral, and economic
power. Individuals act through institutions which focus and di-
rect the usage of power. The scope and uses of power are influ-
enced by the nature of the institutions, and the manifestations
of public policy in the form of legal and customary working rules
and designated status. A common unit of comparative analysis
between institutions exercising power is the “transaction.”®® The
commonplace notion of bargaining transactions posits an arms-
length transaction between two parties deemed equals before the
law. Bargaining transactions enlarge the public good through the
transfer of wealth by agreements arrived at through persuasion
or coercion.®®

Professor Commons argues that the simple bargaining trans-
action model, myopically embraced by the Law and Economics
proponents, does not describe the more complex interactions
among societal members.** Commons has modeled two addi-
tional transaction constructs: managerial transactions and ra-
tioning transactions. The “managerial transactions” are con-
cerned with the production of wealth through the creation of
command-obedience relationships. The law recognizes one party
as a legal superior to the other, within certain limits, generally
established by common law, statutes, or constitutions.®® Thus,
the “rules” pertaining to the employment relationship, agency
concepts, and fundamental organization law are created. The
“rationing transaction” posits a relationship between legal

50. The writings of Professor Commons on power and transactions in the social order
provide conceptual insight into the description necessary in the pattern models. See J.
CoMMONS, supra note 13, at 65-142; J. CoMMONS, supra note 42, at 13-124; and Com-
mons, The Problem of Correlating Law, Economics, and Ethics, 8 Wisc. L. Rev. 3, 5-12
(1932) [hereinafter Commons, Law, Economics, and Ethics}.

51. See Wilber & Harrison, supra note 37. The early writings of Professor Commons,
cited extensively throughout this article, contributed significant theoretical and practical
insights to societal relationships. See J. CoMMONS, supra note 13; J. COMMONS, supra note
42.

52. See supra note 50.

53. See J. CoMMONS, supra note 42, at 59-64; Commons, Law, Economics, and Ethics,
supra note 50, at 5-9.

54. See supra note 50.

55. See J. COMMONS, supra note 42, at 64-67; Commons, Law, Economics, and Ethics,
supra note 50, at 9-11.
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superiors and legal inferiors which apportion wealth and
power.®® These complex transactions are, of course, interdepen-
dent. The regulated organizations and the hybrid systems of
quasi-private ordering fall within these two areas.

The analysis of the complex structure of underlying manage-
rial transactions illustrates that the NLRA is much more than a
set of economic bargaining transactions, as assumed by the Law
and Economics proponents. As physical, economic, and moral
power are the currencies that form the bases of bargaining, man-
agerial, and rationing transactions, it is instructive to describe
power in the context of labor-management relationships. The re-
mainder of this Article adopts the institutionalist methodology
and applies it to an analysis of the NLRA.

B. Power Balancing and the NLRA

The NLRA®? recognized the broad-based importance of em-
ployment and employment stability to the individual. It also
recognized that conflicts between competing employer-employee
interests are inevitable, and can lead to disruptions in com-
merce. The legislation gave approval to the collective bargaining
process in recognition of the need to redress the pervasive power
imbalance between employers and employees, and the need to
provide a dispute resolution forum.*® One goal of the NLRA was
to channel economic conflict; however, as discussed above, em-
ployment has a greater significance than mere economic reward.
The Act and earlier courts recognized a second, dependent area
of employer-employee conflict—Commons’ managerial transac-
tions, the command-obedience power relationship.®

The modification of the command-obedience power relation-
ship is often classified under such terms as “industrial democ-

56. See J. CoMMONS, supra note 42, at 67-69; Commons, Law, Economics, and Ethics,
supra note 50, at 11-12.

57. 29 US.C. §§ 151-169 (1982).

58. See supra note 6.

59. See J. CoMMONS, supra note 42, at 64-67; Commons, Law, Economics & Ethics,
supra note 50, at 9-11. Managerial transactions appear in the formation of employment
relationships. In a conceptually fascinating area, private authoritarian organizations,
aided by the power of the legal order, are given the ability to command and discipline
legally designated inferiors. At the same time, until the erosion of the employment-at-
will doctrine, the inferior had little or no rights in the employment. See J. CoMMONs,
supra note 13, at 283-312; Commons, The Right to Work, 21 THE ARENA 131 (1899). In
the creation of command-and-obedience relationships the social order strikes a balance
between liberty interests and property interests.
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racy” or “industrial due process.”® This classification follows
from the view that the democratic principle upon which the na-
tion was founded should not be limited to the political arena,
but should extend to the industrial arena. Decisions and value
systems imposed in the workplace may be more important to the
worker than decisions in legislative halls, and as such,
“[dlemocratic principles demand that workers have a voice in
the decisions that control their lives; human dignity requires
that workers not be subject to oppressive conditions or arbitrary
actions.”®! The conflict between industrial democracy and the
authoritarian institutional structure of industrial organizations
as represented by the traditional command-obedience relation-
ship between employer-employee, is readily apparent. Yet the
actual breadth and scope of commitment to the ideal of indus-
trial due process through the collective bargaining forum are
subject to infrequent debate.®?

The power balancing function of the NLRA is theoretically
designed to mitigate disruptions in interstate commerce and fa-
cilitate the growth of industrial democracy. The power function
can be viewed as further limiting particular aspects of economic
coercion. The power function also has significant spillover effects

60. See M. DErBER, THE AMERICAN IDEA OF INDUSTRIAL DEMOCRACY, 1865-1965, (1970);
Summers, Industrial Democracy: America’s Unfulfilled Promise, 28 CLEv. St. L. REv. 29
(1979) [hereinafter Summers, Industrial Democracy); Summers, Individual Protection
Against Unjust Dismissal: Time for a Statute, 62 Va. L. REv. 481 (1976) [hereinafter
Summers, Individual Protection); see also Summers, supra note 3; Weiler, Promises to
Keep: Securing Workers’ Rights to Self Organization Under the NLRA, 96 Harv. L.
REv. 1769 (1983).

61. Summers, Industrial Democracy, supra note 60, at 29.

62. In Wnar Do Unions Do?, R. Freemen & J. Medoff augmented the traditional
economic perspective on labor unions with an “exit-voice” perspective. Freeman and
Medoff’s study attempted to integrate economic studies with behavioral concepts. The
study, considered one of the most significant contributions to the industrial relations
literature, spawned numerous symposiums and critiques. It challenges the position that
unions do not add to the economy, but only take from it; therefore, it is in the public
interest to limit union power. Professors Freeman and Medoff, however, raise an “exit-
voice” face paralleling the concerns of industrial democracy. After summarizing a broad
database, they conclude that, on the whole, unions contribute more positive aspects than
negative to industrial relations. R. FREEMAN & J. MEDOFF, supra note 3 at 3-25, 94-110.
See also Marshall, supra note 3; Summers, supra note 3. Nevertheless, the concept of
industrial democracy provides the intellectual basis for restructuring the command-obe-
dience relationship in statutory as well as common law evolution. This restructuring is
exemplified by the erosion of the employment-at-will concept and the numerous statutes
addressing employee health and safety, privacy, information access, pensions, etc. More-
over, this restructuring represents a recognition of the dynamic and evolutionary nature
of our social order. The evolution to more complex and integrated markets as well as
concentrations of economic power in private organizations, many exceeding the GNP of
some nation states, suggests the need to reexamine many old command-obedience rela-
tionship rules constructed for less complex institutions and markets.
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on the custom and common-law based command-obedience rela-
tionships. Conceptually, power can be viewed as a calculus of
compliance vis-a-vis noncompliance,®® or:

Costs to B of noncompliance (or
disagreement) with A’s terms

Power of A =
Costs to B of compliance (or

agreement) with A’s terms.

A’s power will increase as B’s cost of noncompliance increases
or, conversely, as B’s cost of compliance decreases. The costs can
be either real or perceived and encompass both tangible and in-
tangible concerns. Thus, the expression is not readily quantifi-
able and is broader in scope than mere economic utilitarianism.
Moreover, power is always against some obstacle; it does not op-
erate in a vacuum. Power, then, concedes nothing without a de-
mand backed by countervailing power.®* Thus, to complete the
expression:

Costs.to A of noncompliance (or
disagreement) with B’s terms

Power of B =
Costs to B of compliance (or

agreement) with B’s terms.

Generalizing, it is apparent that a party’s power to impose sig-
nificant costs of noncompliance on its opposition is directly re-
lated to its success at the bargaining table, the shop floor, or a
public arena. The costs of noncompliance or power exercises in
the multiple transactions operating under the NLRA, however,
are not treated equally.

II. THE SEcOND TIER: SUBSTANTIVE PRIVATE ORDERING AND
THE POWER CONTEXT

The balancing process enhances or constrains a party’s inter-
est by controlling power—the ability to impose a cost of non-
compliance upon its opponent. As argued earlier, these power

63. See N. CHAMBERLAIN, COLLECTIVE BARGAINING 213-38 (1951); see also Leap &
Grigsby, A Conceptualization of Collective Bargaining Power, 39 Inpus. & Lab. REL.
REv. 202 (1986).

64. See supra note 1.
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exercises embrace noneconomic as well as economic based fac-
tors and policy concerns. Simply inventorying the power exer-
cises is, however, not enough. It should be recognized that the
power exercises are not absolute, but are situational and dy-
namic.®®* Power exercises produce actual and/or perceived costs
of noncompliance—results or impacts.

Table I summarizes the sources of power in the labor and em-
ployer arsenals. Recognizing that employers and labor are not
always in compliance with legal or ethical commands, Table I
includes those weapons of questionable propriety.

Table I

Sources of Power

Employer
Production Related
-ally/employer coordination
-automation

-leasing employees

-mandatory overtime vis-a-vis
new hires

-operation with supervisory/
support personnel

-reassign/reallocate production

-replacement: permanent or
temporary

-stockpile goods

-subcontract work

-substitution of part time for
fuul time employees

-turn back orders
Command-Obedience Related

-discharge/discipline:
concerted-unconcerted
distinctions

-intimidation of labor
supporters/leaders

Labor
Work Stoppage Related
-absenteesim/turnover
-featherbedding

-hiring hall
manipulation

-sabotage
-sit in

-slowdowns/partial
strikes

-strike: economic or
unfair labor
practice

-whipsaw tactics

-wildcat work
stoppages

-work to rule

Solidarity/Support Related

-boycotts: consumer;
primary-secondary
distinctions; hot
cargo restrictions

-craft control:
entry and pro-
gression

65. See generally Bacharach & Lawler, Power and Tactics in Bargaining, 34 INDUS.
& LaB. REL. REv. 219 (1981).
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-involuntary transfers/
reassignments

-lockouts: defensive/offensive
distinctions

-manipulation of benefits/rewards

structure

-propaganda/information control

-protection of property interests:

state police powers; court
orders

-reinstatement denial

-testing
Corporate Transformations

-alter ego transformations

-bankruptcy: liquidation;
reorganization

-close/cease operations
-consolidate operations

-double breasted operations
-relocate operations

-sale of assets: successorship
NLRA & Judicial Construction

-concerted - unconcerted
distinction

-contract enforcement: arbitration

and section 301

-contract language and inter-

NLRA Power Balancing

-internal union
discipline
-intimidations of
non-striking
scab workers

-picketing: ally
doctrine; area
standards;
informational/
handbilling;
primary-
secondary
distincitons.

-public relations:
corporate
campaigns; pension
fund control

-sympathy actions:
respecting picket
lines; roving
pickets; secondary
strikes.

-whistleblowing to
regulatory
authorities: i.e.,
EPS; OSHA; state
health; criminal
or tort actions.

Union Transformations

-affiliations with
larger
organizational
entities

-multiemployer/
coordinated
bargaining

NLRA & Judicial Construction

-contract
enforcement:
arbitration
and section 301

-exclusive
representation

-organizational

69
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pretation: waiver of rights/ access
default positions

-mandatory-permissive barg- -unfair employer
aining distinction: notice practices
and information control

-primary - secondary distinctions

-unfair union practices

The availability and significance of a legal remedy obviously
has practical impact on the cost calculations and deterrent ef-
fects of specific employer-union power exercises. Additionally, it
is a significant influence on the tactical selection of power
sources to achieve the institutional interests of the parties. Ra-
tionally, however, the parties will tactically choose exercises of
power in contravention of the Act’s remedial structure if the
perceived burdens, factoring in economic costs, the value of de-
lay, and the burden of legal process, are outweighed by the per-
ceived benefits to the institution.®® Whether created through ju-
dicial construction or the economic environment, a party will
exploit to its tactical advantage a perceived power constraint or
weakness of an opponent. If a specific power exercise is denied, a
party will shift to another power exercise, albeit perhaps a less
timely and effective one, to achieve similar results and impacts.
Power sources, whether from bargaining, managerial, or ration-
ing transactions, are tactically mixed to produce impacts in fur-
therance of a party’s interests. The disagreement or noncompli-
ance with a party’s demands has an appreciable and
multidimensional cost aspect inducing a movement of position.®”
It is therefore instructive to view controls on power exercises in
the context of NLRA construction and policy.

66. See Summers, supra note 3, at 17.

67. Footnote Table II presents a generalized, non-linked (to specific power sources),
representation of the basic costs that may be imposed upon a party through the exercise
of power. Costs, like the power sources that generate them, are situational and dynamic.
Their scope and effectiveness are linked and dependent upon both power sources and
other legal and environmental mitigating factors. It should be noted that a cost to one
party can be a benefit to the other. For example, the destruction of the union can be
viewed as a cost to labor but as a benefit, indeed a desired outcome, for the employer.
Table II, therefore, represents costs imposed upon a party from that party’s perspective.
As such, many of the costs, if taken to extreme, are repugnant to the articulated policies
of the Act. Sources of power, however, are situational and dynamic with impacts or costs
varying over time and intensity by the presence or absence of mitigating factors. Table
III adds a contextual dimension to enhance understanding of the balancing perspective
by representing potential internal and external mitigation factors.
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A. Power Exercises in the Bargaining Context

Section 8(d) of the NLRA channels “wages, hours, and other
terms and conditions of employment” through the collective

Footnote Table II
Potential Impacts or Costs

To Employer
1. Employer vis-a-vis Employees

-erosion of authoritarian
organizational structure/
restriction on managerial
discretion

-loss of key production
personnel

-reputation: recruitment,
loyalty, trust, dependability
difficulties

-viable labor union

2. Employer vis-a-vis Public

-lost production

-lost sales: competitive
position/market share

-reputation: dependability as
supplier of goods and services

-reputation: community
sentiment/loss to tax base

3.  Employer vis-a-vis Financial
Markets

-contraints on cash flow/
operating funds

-cost of credit: restraint
on capital expenditures

-stock price fluctuations/
takeover threats

4. Remedies imposed under law

To Labor
Employee vis-a-vis Employer

-destruction of
collective bargaining
relationship/evasion
of contract terms

-destruction of
industrial democracy/
organizational equity &
climate impaired

-loss of wages, benefits,
insurance, seniority
retirement

-job loss: permanent
replacement, interim
work, underemployment

-viability of union
impaired

Employee vis-a-vis Public
-lost purchasing power:

lower consumer purchases/
savings

-strain on public
services: criminal/
mental health impacts

-supporting/service
positions lost: e.g.,
school personnel, grocery
clerks, etc.

-loss to tax base

Employee vis-a-vis Financial
Markets

-default on consumer
loans/mortgages

-uncollectability of
debts/loss of collateral

Remedies imposed under law
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bargaining dispute resolution process.®® The Court, in its semi-
nal Borg-Warner decision, created a distinction between
mandatory bargaining items channeled through the collective
bargaining process, and permissive bargaining items left to the
unilateral discretion of the parties.®® Conceptually, such distinc-

-NLRA: backpay; cease and
desist order; bargaining
orders; imjunctive relief;
reinstatement

-contract enforcement

-other state and federal
actions; regulatory
inspections; fines;

remedial orders; criminal
sanctions; civil tort damages

-NLRA: cease and desist
order; damages;
injuncitve relief

-contract enforcement

-other state and federal
actions: criminal
sanctions, injunctions;
fines; civil tort damages

Footnote Table III

Mitigation Factors

Macro/External
-area wage measures

-area cost of living

-community sentiment

-cost of credit

-legal/political climate

Micro/Internal
-financial strength of firm

-inelasticity of product
demand

-organizational climate:
perceptions of organizational
equity

-labor skill level required

-management style and

competence: production layout
and design; product quality;
planning and forecasts;
working conditions

-ratio of labor costs to total
costs or production

-technological innovation

-strength/solidarity of union
-supply of materials

-technological substitutes for
labor

68. See also supra note 10.

69. National Labor Relations Act, § 8(d), 29 U.S.C. 158(d) 1982. NLRB v. Wooster
Div. of Borg-Warner Corp., 356 U.S. 342 (1958) [hereinafter Borg-Warner]. Section 8(d)
could be viewed as an articulation and expansion of existing labor law policy, but every
statute can be read broadly or narrowly. Section 8(d) specifies good faith bargaining with
respect to ‘“wages, hours, and other terms and conditions of employment . . . or any
question arising thereunder.” There are two ways such language could be interpreted.
First, as Justice Harlan’s dissent in Borg-Warner forcefully argues, the language may be
interpreted as merely descriptive of substantive matters open to discussion by the par-
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tions could be viewed as protecting both parties from an uncon-
scionable exercise of power interfering with wholly organiza-
tional issues.’® But the Board and the courts rejected the
potentially narrow categorization provided by the unconsciona-
bleness concept, in favor of a broader permissive category drawn
from both the traditional control of capital and the command-
obedience relationship, thereby excluding a broader range of is-
sues from the mandatory reach of the collective bargaining
process.”

As sections 8(d), 8(a)(5), and 8(b)(3) only require good faith
bargaining and not agreement, such broad distinctions seem un-
necessary under the Act.”> Moreover, because it is a violation of
the duty to bargain in good faith to take a conflict over a per-
missive issue to impasse,”® the mandatory-permissive dichotomy
not only defines the substance of bargaining, but enforces its de-
termination by denying the use of power to induce not only
agreement but even discussion to impasse under penalty of
Board sanction.”™

ties. Justice Harlan based his analysis upon the legislative history and policy of section
8(d), and recognizing the preemptive impact of a mandatory-permissive bargaining clas-
sification, argued that the “Board possessed no statutory authority to regulate the sub-
stantive scope of the bargaining process insofar as lawful demands of the parties were
concerned.” Id. at 354 (Harlan, J. dissenting) (emphasis in original). The dissent argued
that the policies of the Act demanded a retention of the legal-illegal distinction in bar-
gaining items.

The second manner in which to view the language of section 8(d) is as words of limita-
tion. Thus the majority in Borg-Warner held:

[t)hese provisions establish the obligation of the employer and the representa-
tive of its employees to bargain with each other in good faith with respect to
“wages, hours, and other terms and conditions of employment . . . .” The duty
is limited to those subjects, and within that area neither party is legally obli-
gated to yield. . . . As to other matters, however, each party is free to bargain or
not to bargain, and to agree or not to agree.
Id. at 349 (citation omitted). With this approach, the Borg-Warner Court created the
poorly defined demarcation between mandatory and permissive bargaining items.

70. This was one rationale for the Borg-Warner decision. Id. at 349-50.

71. See supra note 18.

72. NLRB v. American Nat’l Ins. Co., 343 U.S. 395, 404 (1952).

73. Allied Chemical & Alkali Workers Local 1 v. Pittsburgh Plate Glass Co., 404 U.S.
157 (1971).

74. Id.; see also NLRB v. Katz, 369 U.S. 736, 743 (1962) (holding that a refusal to
negotiate in fact of subject within § 8(d) is an unfair labor practice).

Placed in its practical context, a strong argument can be made that powerful employ-
ers and powerful unions can link mandatory and permissive bargaining issues, backed by
costs of noncompliance, and thereby negate the impact of the dichotomy at least at the
bargdining table. Weak unions and weak employers, it can be argued, cannot achieve
satisfactory accommodation on mandatory items let alone permissive items. As such, the
classifications are not as important as the bargaining power and the willingness to inflict
a cost of noncompliance that a party possesses. The argument has a Darwinesque appeal
but ignores the mediating effects of the collective bargaining process in easing the under-
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The distinction has a significant practical effect both in the
negotiation stage and during the term of the agreement. Items
deemed permissive by the Board require no good faith bargain-
ing to impasse prior to unilateral action, nor is notice and infor-
mation access, one basis of productive relationships, readily
available.” The notice and information distinctions between
mandatory and permissive items should not be discounted
lightly. Control over information and notice are significant
weapons. By controlling information and timely notice a party
can effectively preempt a significant and perhaps costly response
from its opposition.” The current Board has made significant
distinctions between information access and notice require-
ments, based on the mandatory-permissive distinctions, with
case trends suggesting a restrictive approach to information ac-
cess on permissive items.”

current of unredressed conflict. This argument ignores the position of weaker unions and
weaker employers.

Historically, one function of law is to protect the weaker from improper exercises of
power from the stronger. Weaker unions and weaker employers are denied access to the
Board processes and are subject to arguably improper exercises of economic coercion
undermining the mediating effects of the collective bargaining process. The ability to
exploit the dichotomy will encourage the practice of deception in articulating issues. But
see First Nat’l Maintenance Corp. v. NLRB, 452 U.S. 666, 674-79 (1981):

The concept of mandatory bargaining is premised on the belief that collective
discussions backed by the parties’ economic weapons will result in decisions that
are better for both management and labor and for society as a whole. This will
be true, however, only if the subject proposed for discussion is amenable to reso-
lution through the bargaining process. Management must be free from the con-
straints of the bargaining process to the extent essential for the running of a
profitable business.
Id. at 678-79 (footnotes and citations omitted). Cf. J. ATLESON, supra note 20, at 111-35;
Litvin, supra note 20.

The issue of which collective bargaining clauses are permissive and which are
mandatory is unsettled. Distinctions have been made on decision directed clauses (con-
straining the decision making process before unilateral final decision) vis-a-vis effects
directed clauses (constraining the decision implementation after unilateral final deci-
sion). See Zimarowski, Employer Evasion of the Collective Bargaining Agreement: Pol-
icy Directions and the Reagan NLRB, 37 Lab. LJ. 50 (1986); see also Lone Star Steel
Co. v. NLRB, 639 F.2d 545 (10th Cir. 1980), cert. denied, 450 U.S. 911 (1981).

75. See, e.g., Otis Elevator Co., 269 N.L.R.B. 891 (1984).

76. To be meaningful, the notice must be given sufficiently in advance of any unilat-
eral action. Notice, however, is power, and by controlling or limiting notice a party can
foreclose an opponent from preparing an adequate response or from marshaling other
forces for retaliation. Thus, it is in the interests of a party to attempt to limit notice to
improve one’s bargaining position and power. Such attempts to limit notice are inappo-
site to the policy of the Act, but, without the incentive of swift and adequate remedy, a
party will maximize its individual power and position through limited notice and infor-
mation access.

71. See, e.g., Otis Elevator Co., 269 N.L.R.B. at 894. See generally Kohler, Distinc-
tions Without Differences: Effects Bargaining In Light of First National Maintenance, 5
Inpus. REL. L.J. 402, 408-10 (1983); Zimarowski, supra note 74, at 55-59.
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The mandatory-permissive dichotomy would be nothing more
than an interesting anomaly in the law if not for the fact that a
significant employer’s cost of noncompliance has been defined as
largely a permissive issue. A potent source of employer costs of
noncompliance is the control over unit work.”® If such exercises
of employer power are outside the mediating effects of the col-
lective bargaining process, a structural imbalance of power is
created whereby labor costs of noncompliance are channeled
through the process, but employer power is left virtually un-
checked. The result is a preemptive determination of substance
by court and Board fiat, potentially rendering the collective bar-
gaining process a shallow ritual devoid of major areas of em-
ployee concern. and signaling the return to unchanneled eco-
nomic coercion.

Contract language and interpretation issues are also rising in
importance as employer-exercised power attempts to define and
exploit the mandatory-permissive dichotomy. The Board’s and
courts’ roles as substantive facilitators of the collective bargain-
ing process expand beyond the mandatory-permissive preemp-
tive determination to include the interpretation of specific con-
tract language in the agreement as it relates to the contractual
waiver of power exercises.” The Board, approaching an almost
literalist interpretation of the rights and duties of the parties

78. The control over unit work, inclusive of subcontracting, automation, consolida-
tion, relocation, and closure, is a significant source of employer power. See supra Table I
at 68. When exercised, this power obviously affects employees’ expectations in continued
employment. The union’s strike weapon and its derivatives in slowdowns, soldiering, low
productivity, and poor quality control restructure the relationship, and affect to some
degree the contractual expectations of the employer. From a contract perspective, a cen-
tral question in accommodating collective agreements with NLRA policy is whether par-
ticular unilateral actions constitute a “breach” of an agreement and what should be the
appropriate remedy. See Summers, supra note 8, at 537-48. Most of the above unilateral
employee responses are subject to the employer’s “industrial common law” remedies of
discipline or discharge if the particular activity is outside the ambit of section 7. See
Feller, supra note 8, at 774-804; Finkin, Labor Law at Boz—A Theory of Meyers Indus-
tries, Inc. Sears, Roebuck & Co. and Bird Engineering, 71 Iowa L. REv. 155 (1985); see
also F. ELkour! & E. ELkourl, How ARBITRATION WORKs 650-707 (4th ed. 1985); infra
notes 103-49.

79. The Act does not include the violation of contract terms as an unfair labor prac-
tice. An earlier version of the senate bill contained a § 8(a)(6) provision making it an
unfair labor practice “to violate the terms of a collective-bargaining agreement or the
terms of an agreement to submit a labor dispute to arbitration.” S. 1126, 80th Cong., 1st
Sess. 13, reprinted in 1 NLRB, LecisLaTIVE HisTORY OfF THE LABOR-MANAGEMENT RELA-
TIONS AcCT, 1947 111 (1948). A § 8(b)(5) contained a similar provision applicable to labor
organizations. Both provision. were struck from the final Act. Id. at 109-11, 114. This
does not imply that the Board and the courts are precluded from examining contract
language, only that such inquiries are dependent upon unfair labor practice provisions or
contract enforcement through § 301, 29 U.S.C. § 185 (1982). See supra note 8.
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under the agreement, looks for express language in the collective
bargaining agreement, to determine unfair labor practice and
8(d) issues.?* The courts, approaching similar interpretation is-
sues through appellate review and enforcement of arbitration
awards, through section 301,%' ensure that an arbitration deci-
sion draws its “essence” from the collective bargaining agree-
ment.%? : '

Whether from the direction of unfair labor practices or the
arbitration process, both sets of issues focus upon the rights of a
party to unilaterally exercise power and restructure the collec-
tive bargaining relationship.®® Each tribunal initially examines
the collective bargaining agreement for applicable contract lan-
guage and, if language is found, defines the scope of the lan-
guage. This process raises an equally significant but more subtle
determination. With the structural power imbalance resulting
from the mandatory-permissive bargaining item dichotomy and
the limitations on effective union power responses,® express lan-
guage restricting significant power exercises, within this permis-
sive classification, is becoming increasingly difficult to negotiate.
Thus, the tribunals are required to address the impact of silence
and ambiguity, a “default position,” in contract interpretation.®®

In an ongoing bargaining relationship, the party who com-
mands the default position is in a superior bargaining posture.

80. NLRB v. C & C Plywood Corp., 385 U.S. 421 (1967) (Board can interpret con-
tract language if necessary to determine unfair labor practices).

81. 29 U.S.C. § 185 (1982); see also United Steelworkers of Am. v. Enterprise Wheel
& Car Corp., 363 U.S. 593 (1960).

82. See supra note 8. :

83. See infra note 85. If the Board’s decision and an arbitrator’s decision conflict, the
arbitrator’s decision must give way. International Longshoremen’s and Warehouseman'’s
Union, Local 32 v. Pacific Maritime Ass’n, 773 F.2d 1012 (9th Cir. 1985) (finding an
unfair labor practice where an attempt to circumvent the Board’s processes through arbi-
tration proceedings occurred), cert. denied, 476 U.S. 1158 (1986). Certain contract viola-
tions are also violative of the NLRA. In processing unfair labor practice charges which
also constitute contract violations, the Board’s established policy is to suspend its pro-
ceedings to permit the claim to be put before an arbitration tribunal. United Technolo-
gies Corp., 268 N.L.R.B. 557 (1979); Collyer Insulated Wire, 192 N.L.R.B. 837 (1971). If
the party filing the charge is dissatisfied with the resulting arbitration award, it may
petition the Board for review to determine if deferral to the arbitration award or reacti-
vation of the unfair labor practice claim is warranted. Olin Corp., 268 N.L.R.B. 573
(1984); Spielberg Mfg. Co., 112 N.L.R.B. 1080 (1955). The Board’s deferral policy is con-
troversial. See Taylor v. NLRB, 786 F.2d 1516 (11th Cir. 1986) (holding that the Board
cannot defer away its statutory obligation to protect statutory rights). See generally
Peck, A Proposal to End NLRB Deferral to the Arbitration Process, 60 WasH. L. Rev.
355 (1985).

84. See supra note 9.

85. See generally Farnsworth, Disputes over Omission in Contracts, 68 CoLum. L.
Rev. 860 (1968).
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In this context, a party can prevail on a particular issue by in-
clusion of language favorable to its interests, and more impor-
tantly, by saying nothing or keeping negative language out. All
institutions need operating rules, and bargaining over each and
every rule would prove to be inefficient and would result in
lengthy documents still incomplete as to every contingency.®® As
such, it would be impossible to develop interpretation rules ap-
plicable to every confrontation in a complex labor-management
relationship. Therefore, the inquiry must be sufficiently nar-
rowed to embrace the significant issues of frustration or forfei-
ture of the underlying contractual expectations of the parties to
the collective bargaining agreement.®”

86. In the commercial transaction area the default or silence position is partially set-
tled through the use of statutory provisions in the Uniform Commercial Code (1987).
See, e.g., U.C.C., Art. 2 (1987) (Sales). The U.C.C. also recognizes the complexity of
terms during the contract formation stage in the so-called battle of the forms provision.
U.C.C. § 2-207 and official comments (1978); see also C. Itoh & Co. v. Jordan Int’l Co.,
552 F.2d 1228 (7th Cir. 1977); supra note 13.

87. The concurring opinion by Justice Stewart in Fibreboard Paper Prod. v. NLRB,
379 U.S. 203 (1964), addressed the issue of frustration of the agreement by the subcon-
tracting of unit work:

Analytically, this case is not far from that which would be presented if the
employer had merely discharged all its employees and replaced them with other
workers willing to work on the same job in the same plant without the various
fringe benefits so costly to the company. While such a situation might well be
considered a § 8(a)(3) violation upon a finding that the employer discriminated
against the discharged employees because of their union affiliation, it would be
equally possible to regard the employer’s action as a unilateral act frustrating
negotiation on the underlying questions of work scheduling and remuneration,
and so an evasion of its duty to bargain on these questions, which are concededly
subject to compulsory collective bargaining . . . . Insofar as the employer frus-
trated collective bargaining with respect to these concededly bargaining issues
by its unilateral act of subcontracting this work, it can properly be found to have
violated its statutory duty under § 8(a)(5).

379 U.S. at 224-25 (Stewart, J. concurring) (footnote omitted).

Employers’ interests surface prominently in the Court’s decision in First Nat’l Mainte-
nance Corp. v. NLRB, 452 U.S. 666 (1981):

The concept of mandatory bargaining is premised on the belief that collective
discussions backed by the parties’ economic weapons will result in decisions that
are better for both management and labor and for society as a whole. This will
be true, however, only if the subject proposed for discussion is amenable to reso-
lution through the bargaining process. Management must be free from the con-
straints of the bargaining process to the extent essential for the running of a
profitable business. It also must have some degree of certainty beforehand as to
when it may proceed to reach decisions without fear of later evaluations labeling
its conduct an unfair labor practice. . . . Nonetheless, in view of an employer’s
need for unencumbered decisionmaking, bargaining over management decisions
that have a substantial impact on the continued availability of employment
should be required only if the benefit, for labor-management relations and the
collective-bargaining process, cutweighs the burden placed on the conduct of the
business.
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The command of the default position clearly affects the bar-
gaining posture of the parties. The Board and court approaches
to contract language invariably contain views as to the nature of
the duties created between the parties in the collective bargain-
ing “contract” and the relationship between employers and em-
ployees. The interpretations and case results often turn upon an
unspoken conflict between the management reserved or residual
rights theory,®® where management retains what it does not liter-
ally relinquish in bargaining drawing from traditional autocratic
control of capital and the command-obedience®® relationships
and the implied obligations theory.®®

The reading of management rights and no strike clauses fo-
cuses the conflict between management reserved rights theory
and the implied obligations theory. The current Board and court
approach seems to be overly rigid, suggesting a double standard
of contract reading. When addressing the union’s cost of non-

452 U.S. at 678-79 {footnotes and citations omitted). There are numerous critiques of the
Court’s purported balancing of interests, including a sharp dissent by Justice Brennan,
452 U.S. at 688-91; see also Litvin, supra note 20.

Employees also have interests and expectations in the employment relationship. Con-
sider the Board’s statement in Ozark Trailers, Inc., 161 N.L.R.B. 561 (1966):

It is equally true, however, and ought not to be lost sight of, that an employer’s
decision to make a “major” change in the nature of his business, such as the
termination of a portion thereof, is also of significance for those employees
whose jobs will be lost by the termination. For, just as the employer has invested
capital in the business, so the employee has invested years of his working life,
accumulating seniority, accruing pension rights, and developing skills that may
or may not be salable to another employer. And, just as the employer’s interest
in the protection of his capital investment is entitled to consideration in our
interpretation of the Act, so too is the employee’s interest in the protection of
his livelihood. . . . :
The objectives of national labor policy, reflected in established princi-
ples of federal law, require that the rightful prerogative of owners inde-
pendently to arrange their businesses and even eliminate themselves as
employers be balanced by some protection to the employees from a sud-
den change in the employment relationship.
161 N.L.R.B. at 566-67 (quoting Wiley & Sons v. Livingston, 376 U.S. 543, 549 (1964)).

The unilateral actions of employers and labor are often defended or prompted by
“outside” events changing the circumstances under which the original agreement was
consummated.

88. See Killingsworth, The Presidential Address: Management Rights Revisited, 22
Proc. ANN. MTG. NAT'L Acap. ARB. (1970); see also infra note 97.

89. See J. CoMMONS, supra note 42, at 64-67, Commons, Law, Economics & Ethics,
supra note 50, at 9-11; see also supra note 62. See generally J. COMMONS, supra note 13,
at 283-312; Commons, supra note 59.

90. According to implied obligations theory, an agreement, taken as a whole, creates
specific contractual as well as derivative implied rights that can not be frustrated by the
unilateral actions of one party. See generally F. ELkour! & E. ELKOURI, supra note 78, at
457-585; P. PrasLow & E. PETERS, ARBITRATION AND COLLECTIVE BARGAINING: CONFLICT
ResoLuTION IN LaBorR RELATIONS 43-46 (2d ed. 1983).
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compliance, contract clauses and waiver of rights are read
broadly with a default toward restriction of the cost of noncom-
pliance.®® When addressing the restriction of management pre-
rogatives, such clauses are read narrowly with a default toward
granting management the right at issue.?? This observation be-
lies arguments by employers that the NLRA unduly restricts
their activities. Such an approach does not provide the proper
accommodation necessary to do “justice between the employer,
the union, and the employees, aid in the continuing relations of
the parties, promote the statutory purposes of collective bar-
gaining, and protect the social interest in labor peace.”®*

If employers can walk away from negotiated contract terms
without penalty, the collective bargaining agreement is but a
cruel, empty promise. Silence and ambiguity of terms should be
resolved to avoid contractual forfeiture. Simply put, why would
any party willingly seek a contractual agreement that is binding
only upon themselves? To do justice between labor unions and
the employer, and to further the public good, dispute resolution
forums must view the collective bargaining contract as a “spe-
cial” contract negotiated in a power confrontation context.
Achievement of the NLRA policies are better evaluated in terms
of channeling costs of noncompliance through the process of col-
lective bargaining.

If a collective bargaining agreement can be avoided by em-
ployers as a matter of legal construction, the very existence of
the labor union as a vehicle of industrial democracy is called
into question. If the labor organization has no real power to ef-
fect changes in the workplace and protect the security interests
of the employees, union membership becomes a poor return. Ad-
ditionally, labor unions lose their ability to control their mem-
bership. At both the union and nonunion level, the intangible
concepts of loyalty, confidentiality, pride in workmanship, job
satisfaction, and organizational justice are subsumed to a harsh,

91. See, e.g., Indianapolis Power & Light Co., 273 N.L.R.B. 1715 (1985), rev’'d and
remanded, 797 F.2d 1027 (D.C. Cir. 1986). Cf. International Bhd. of Elec. Workers, Local
803 v. NLRB, 826 F.2d 1283 (3d Cir. 1987). The reading of no strike clauses focuses the
problem of restraining labor’s primary cost of disagreement. The Board has been incon-
sistent and the circuits are split. See also United States Steel Corp. v. NLRB, 711 F.2d
772 (7th Cir. 1983); Cedar Coal Co. v. UMWA, 560 F.2d 1153 (4th Cir. 1977).

92. See, e.g., Milwaukee Spring Div. of Ill. Coil Spring Co. (II), 268 N.L.R.B. 601
(1984), aff'd on other grounds, 7165 F.2d 175 (D.C. Cir. 1985). Cf. Los Angeles Marine
Hardware Co., 235 N.L.R.B. 720 (1978), enforced, 602 F.2d 1302 (9th Cir. 1979). See
generally Zimarowski, supra note 45.

93. Summers, supra note 8, at 544.



