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court perceived enforcing the promise in Mills as an unwar-
ranted public interference with a personal, moral obligation
and a private, family concern, 4' the state in effect regulated
the family by setting limits on the duty to care for and to be
responsible for a child's needs.42 The opinion resigns itself to
the frailties of human nature. According to the court, the
father is morally obligated to reward the caretaker's altruism
and can voluntarily take on responsibility for another's
needs,43 but the law cannot demand perfection. The rules
chosen by the court reflect a normative standard of social
behavior, not an ethical ideal:

What a man ought to do, generally he ought to be made to
do, whether he promise or refuse. But the law of society
has left most of such obligations to the interior forum, as
the tribunal of conscience has been aptly called."

Actually, the conduct of the parties demonstrated a fatal
abundance of altruism. In caring for the youth, the caretaker
did not consider himself, while the father's letter of gratitude,

father's promise to pay for the support and education of his minor children. But
when the child shall have attained to manhood, and shall have become his own
agent in the world's business, the debts he incurs, whatever may be their
nature, create no obligation upon the father ....

Id. at 211.
41. Id. at 210.
42. From a historical perspective, Mills is not based on modern notions of

consideration or on contract but on the distinction drawn in the 19th century between
moral duties and legal obligations. English contract law before the 19th century
centered on partially executed contracts. Duties arose from receipt of a benefit or
another's detrimental reliance. See P. S. ATIYAH, THE RISE AND FALL OF FREEDOM
OF CONTRACT 184 (1979). A man was also obligated to pay for goods and services
received by members of his family and household because he had a legal duty of care
towards them. Id. at 182-83; see Jenkins v. Tucker, 126 Eng. Rep. 55 (1788) (holding
a husband liable to his father-in-law for the funeral expenses of his wife). The duty
to care for one's children ends at the age of majority; for that reason the father in
Mills was not liable. Mills, 20 Mass. (3 Pick.) at 211-12.

The separation of law from morality is in itself a value statement implicitly linked
to contract. The will theory of contract and liability based on a promise-dominant
features of the 19th-century classical era-reflect a belief in the value of free choice,
well-suited to the rise of an increasingly industrialized society and laissez-faire
economy. ATTYAH, supra, at 40-41. As a precursor of the times, Mills proclaims the
new age of individualism, and contractual relationships based on the freedom to
choose one's obligations. Mills is a transitional case, looking forward to contract and
backward to tort.

43. Mills, 20 Mass. (3 Pick.) at 210.
44. Id.
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in which he promised compensation, was not in exchange for
the father's own care. Altruism exists in Mills. It is the law
that is inadequate to recognize it.

Eventually courts were able to devise a workable method to
provide compensation for deserving caretakers without
acknowledging altruism or interfering with what has become
contract's standard technique for protecting free choice, the
bargain theory. In Webb v. McGowin,45 an employee diverted
the fall of a seventy-five-pound pine block to prevent it from
striking his employer, injuring himself in the process. The
employee was permanently disabled, suffering a broken arm
and leg and the loss of the heel of his right foot. The employer
agreed to care for the employee for the remainder of the
employee's life, and paid him fifteen dollars every two weeks
for more than eight years. When the employer died, however,
his estate refused to continue the payments. The employee
sued, claiming he had been promised an annuity for the rest
of his life. The court concluded that there would have been a
bargain if there had been time for the parties to negotiate, and
therefore granted recovery.4" The court found a bargain by
noting the employer's conduct after the accident and overtly
weighing the value of the employee's performance.47 Saving
the employer's life gratified basic survival needs, and the
payment of the annuity for so many years suggested that the
employer intended to honor his promise. There is no fear of

45. 168 So. 196 (Ala. Ct. App. 1935), cert. denied, 168 So. 199 (Ala. 1936).
46. The court reasoned that "McGowin's express promise to pay appellant for the

services rendered was an affirmance or ratification of what appellant had done
raising the presumption that the services had been rendered at McGowin's request."
Id. at 198.

Charles Fried considers the court's finding of a bargained exchange in Webb "too
strained to repeat." CHARLES FRIED, CONTRACT AS PROMISE 32-33 (1981). Fried
would enforce donative promises because serious promises create expectations that
should be honored. Id. at 37. He grounds contract theory in an ethic of respect for
individual autonomy, id. at 16, and free choice. Id. at 20. However, Fried does not
sufficiently allow for disparity in bargaining strengths and the degree to which one's
socioeconomic position determines one's bargaining power.

47. The court stated, "The averments of the complaint show that appellant saved
McGowin from death or grievous bodily harm. This was a material benefit to him of
infinitely more value than any financial aid he could have received." Id. at 197. As
Webb illustrates, modern bargain theory inevitably collapses into evaluations of the
objective value of the promise or performance or inquiries concerning the subjective
intent of the parties. See generally Clare Dalton, An Essay in the Deconstruction of
Contract Doctrine, 94 YALE L.J. 997, 1077-78 (1985) (arguing that the court's
determination of mutual advantage may end up providing the requisite manifestation
of intent to bargain).
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imposing an unwanted benefit on an unwilling recipient. As
long as the autonomy of the recipient is protected, there is
room in contract for compensating services that are performed
before a promise has been made.48  Restitution affords relief
to caretakers who act with the expectation of financial gain
and bestow measurable benefits.49

48. In contrast with Mills, the employer was found to be morally obligated to
honor his promise. "It is well settled that a moral obligation is a sufficient
consideration to support a subsequent promise to pay where the promisor has
received a material benefit, although there was no original duty or liability resting
on the promisor." Webb, 168 So. at 198.

The moral obligation doctrine emerged in eighteenth-century English contract law
as part of a general system of duties imposed by law. Lord Mansfield created the
doctrine to cover cases in which a promisor received a benefit and refused to pay. A
promise to pay a legal duty (such as a debt discharged by the statute of limitations),
an equitable duty (a claim recognized in the Court of Chancery), and a moral duty
were equally enforceable, not solely because of the promise, but also because the
courts believed the promisor should pay for the benefits or acts of reliance. These
cases were eventually overruled in the 19th century. See ATIYAH, supra note 42, at
162-64. Although this doctrine was premised on underlying moral duties, enforcing
these promises was also a part of the development of a promise-based liability
because there was no duty in the absence of a promise. Id. at 163-64.

Despite attempts to discredit the doctrine, however, some courts continued to
invoke substantive moral consideration. See Stanley D. Henderson, Promises
Grounded in the Past: The Idea of Unjust Enrichment and the Law of Contracts, 57
VA. L. REV. 1115, 1123-26 (1971). Actually, there is no difference between the moral
obligation doctrine and the modern theory of unjust enrichment. Restitution
expresses an underlying morality that valuable benefits should not be retained
without compensation. There are limits, however, to restitution's definition of moral-
ity. Obligations do not extend to benefits bestowed on others, as shown in Mills.

49. The Restatement of Contracts states:

(1) A promise made in recognition of a benefit previously received by the
promisor from the promisee is binding to the extent necessary to prevent
injustice.
(2) A promise is not binding under Subsection (1)

(a) if the promisee conferred the benefit as a gift or for other reasons the
promisor has not been unjustly enriched; or
(b) to the extent that its value is disproportionate to the benefit.

RESTATEMENT (SECOND) OF CONTRACTS § 86 (1981).
A promise made after receipt of a benefit is thought to remove an objection which

might otherwise bar quasi-contractual relief. See Robert Braucher, Freedom of
Contract and the Second Restatement, 78 YALE L.J. 598, 605 (1969). The promise
serves the same evidentiary function as in pre-19th century contract law. In
§ 86(2)(b) a court is given discretion to evaluate the content of the bargain to ensure
that the promise is commensurate with the value of the services. The court may
either honor the promise if it is a fair assessment of the services or disregard it if it
seems too generous in light of the work performed. See infra note 56 (discussing
variations in outcomes, depending on the court's estimate of the worth of the
services). In cases in which the caretaker does not claim an express promise,
recovery is also the market value of the services whether the legal theory happens
to be quasi-contract (implied-in-law) or on the contract (implied-in-fact). In all these
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From the employee's perspective in Webb, however, the
contract is nonreciprocal. It is unlikely he acted with the
expectation of a reward, induced to bargain away the heel of
his foot and his ability to earn a living in return for an
annuity of thirty dollars a month. A rational market maxi-
mizer would not increase his survival risks in exchange for
a promise of a relatively small amount of money to be paid
over time. ° The employee was really granted tort compen-
sation in Webb.5 He acted against his own interest, incur-
ring injuries and suffering a serious loss. The employer also
acted against his own interest, because he initiated the
payments after the rescue occurred.52 What was in fact a
caring and compassionate relationship between employer and
employee was reframed 5" as one of self-interest to comport
with the rules of bargain. Just as the law estranges a father
and son, seeing them as incapable of sharing the same
interests, so too it disconnects an employer and employee and

cases, courts measure the extent of the plaintiffs loss in order to quantify the
recipient's gain, a tort-based form of recovery. For a discussion of the lack of
distinction in restitution between contracts implied-in-fact and quasi-contracts, see
Henderson, supra note 48, at 1147-48.

50. Richard Posner would enforce the employer's promise because its present
value is greater if the promise is legally binding. If not enforceable, the employer
might be forced into making a lump sum payment with a lower present value than
the promised monthly annuity. See Posner, supra note 29, at 49. This analysis is not
significantly different from the court's approach in Webb. There is an assumption
that both parties are better off financially as a result of the commodity exchange and
that self-interest motivated the parties into negotiating a commercial bargain. See
Webb, 168 So. at 198.

51. At the time of the lawsuit, the employee had received his full entitlement of
workers' compensation benefits. FARNSWORTH, supra note 13, § 2.8, at 58 n.27. The
only way for the court to provide further compensation was to find a bargain. Webb
was not entitled to recover in restitution because, as a nonprofessional who acted
spontaneously, his services are presumed gratuitous in the absence of proof of an
intent to charge. See RESTATEMENT OF RESTITUTION § 114 cmt. c, illus. 8 (1937).

52. The executors of McGowin's estate contended that the employer never
explicitly promised to pay the employee. Rather, as president of the company that
employed Webb, he generously arranged for the employee to receive payments after
workers' compensation benefits had terminated. FARNSWORTH, supra note 13, § 2.8,
at 58 n.27.

53. The facts, the raw data of reality, are not innately ordered, but instead are
choreographed by courts and lawyers in a certain time-frame and space, often with
the history and circumstances of the parties carefully selected. For an analysis of
various interpretive constructs and how they are used to order facts in such a way
as to reach the "logical" legal result, see Mark Kelman, Interpretive Construction in
the Substantive Criminal Law, 33 STAN. L. REV. 591 (1981). See also Jay M.
Feinman, Promissory Estoppel and Judicial Method, 97 HARv. L. REV. 678, 698-708
(1984).

WINTER 1992]
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positions them into fixed social roles, disabling both from
coming together in a personal relationship.54

In long-term relationships, there is more likely to be a
claim for compensation for services than in a case of momen-
tary rescue. The services involve a greater investment of
time and effort over a longer period, and loss is more acutely
felt when a relationship that has lasted for years finally
ends. During the relationship, however, there is little
concern with gain or loss, and for that reason the caretakers
are altruists.55 Personal services that continue for many
years are difficult to reconcile with bargain theory. Often
care is provided to elderly and/or lonely recipients who
eventually die intestate or who fail to mention the caretakers
in their wills. Courts are compelled to choose between the
competing policies of preventing unjust enrichment and
honoring testamentary intent.56 Moreover, the caretakers

54. During the colonial period, an employer's duty to his employees was the same
as a father's duty to care for his children. A master stood in loco parentis to his
servants. MORTON J. HOROWITZ, THE TRANSFORMATION OF AMERICAN LAW,
1780-1860, at 207-08 (1977). As an impersonal factory system gradually replaced
personal apprenticeships, the law turned from familial relationships to contract
theory, and courts began to rule that employees assumed the risks of injury in
exchange for their wages. Id. at 208-09. As Richard Fischl has noted:

[T]here is often more to our connection with our working colleagues than the
mere fact that we work shoulder-to-shoulder in pursuit of a living; we should
expect some measure or mix of love, empathy, solidarity, or commitment to
principle to come into play as well.

Fischl, supra note 25, at 859.
55. See infra text accompanying note 88.
56. Courts vary in whether or not to honor a non-testamentary promise,

depending on their evaluation of the service's worth and their degree of confidence
in the promisor's subjective intent. The Wisconsin Supreme Court upheld a
decedent's $25,000 promissory note to his caretaker despite the administrator's
insistence that the services were worth far less than the face amount of the note.
In re Hatten's Estate, 288 N.W. 278, 285-87 (Wis. 1939); see infra notes 59-65 and
accompanying text (discussing In re Hatten's Estate). The next year, however, two
caretakers, a mother and a daughter, who took care of their son-in-law and brother-
in-law, his children, and his home for ten years, were unsuccessful in maintaining
that their services were worth more than the notes of $2,000. In re Schoenkerman's
Estate, 294 N.W. 810, 811-12 (Wis. 1940). Similarly, in another case a woman for
many years provided friendship, housework, meals, and laundry to a boarder who
eventually died intestate and without heirs. The caretaker's claim of an oral
promise to leave her the entire estate was denied and she was granted $2,338.00,
the reasonable value of her services. In re Estate of Gerke, 73 N.W.2d 506, 507,
509 (Wis. 1955). In yet another case, a $5,000 check given to the caretaker was
considered an invalid testamentary transfer. The caretaker, Jean Moore, had
taken the elderly woman shopping, done her laundry, occasionally cooked her
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in these cases are usually women 57 whose domestic services,
the commodity they provide to the relationship, are con-
sidered to be of little or uncertain value. The relationship, as
indicated by its duration, is personal-the opposite of a
discrete and adversarial negotiation. 8

In the case of In re Hatten's Estate,59 Beatrice Monsted
befriended and cared for a bachelor friend for twenty-five
years. After his death, she filed a claim against his estate to
enforce a $25,000 promissory note. To allow recovery, the
court decided that the caretaker acted with the intent and
the expectation to be paid.6 ° The material services provided
by the woman furnished valuable consideration for the
promissory note, despite the woman's testimony which
suggests that she acted out of friendship and affection,
ministering to the lonely man's need for companionship:

"On one occasion Mr. Hatten came up there and laid
down on the studio couch. He claimed his hotel room
was very cold and he would be almost frozen. I would
start the fire in the fireplace and he would go on the
couch and fall asleep. This night I came down in the
morning and he was still there. Several times in the
evening he would fall asleep and I would let him lie there
and would call my son and he would come over. Once it
bothered me because he was sleeping so soundly. I called
up my son and had him look him over and he said, 'he is
having the sleep of his life, let him sleep and I will come
over later.' Mr. Hatten was very sensitive. I would have
my son drop in, not letting him know he was coming

meals, and visited her on a daily basis. She had looked after her until her death.
In re Estate of Tulley, 273 N.W.2d 329, 331-32 (Wis. 1979).

57. My research on caretaker cases, comprising more than 150 cases, revealed
relatively few claims pursued by men. Males occasionally adopt the role ofcaregiver,
however. See, e.g., Poe v. Estate of Levy, 411 So. 2d 253, 254 (Fla. Dist. Ct. App.
1982) (involving a male cohabitant who claimed an express agreement in which he
would receive a share in a woman's property in return for providing her personal
services); Twiford v. Waterfield, 83 S.E.2d 548, 548 (N.C. 1954) (involving a foster son
who claimed recovery for the reasonable value of the services rendered to his foster
mother).

58. See Macneil, supra note 32, at 732-33. The longer the parties are involved
with each other, the more the motivations of friendship, altruism, and various
psychological and sociological factors enter into the relationship. Id. at 733.

59. 288 N.W. 278 (Wis. 1940).
60. Id. at 285.
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there to take him home. On that occasion he slept on the
studio couch in the library.

"I was asked, 'You weren't doing it with the expectation
of getting money?' And I answered, 'No sir, I wasn't doing
it expecting to receive money at that time, although I felt
as though what we did for him I should be paid. I did not
feel as though I could afford to take him out in my car as
much as I did.'" 6'

The caretaker did not expect to profit from the relationship.
However, compensation necessitates that the court defend her
as a self-interested wealth maximizer, while the dissent
argues she acted out of selflessness.62 Altruism, a moral
norm that many would agree is socially desirable, is placed at
odds with justice.

The elderly man in In re Hatten's Estate was really con-
sidered to be a member of the family. As in Mills, the law's
approach denies de facto kinship. To recognize the true
nature of the relationship would oblige the court to acknowl-
edge the woman's lack of self-interest, and, therefore, deny
recovery because, under existing law, services are presumed

61. Id. at 289.
62. Id. at 289 (Fowler, J., dissenting).
63. The court wrote:

It is not disputed that close friendly relations existed between Mr. Hatten
and the claimant and her family for more than twenty-five years. During all
of those years he frequently was invited to the Monsted home and often went
there without formal invitation .... In many respects, he treated the Monsted
home as though it were his own.

In re Hatten's Estate, 288 N.W. at 281.
There are numerous examples of caretakers and recipients forming a family

relationship other than that of husband and wife. See, e.g., In re Estate of Bennett,
529 P.2d 338, 339 (Colo. Ct. App. 1974) (describing a housekeeper caring for an
elderly woman for five years as if she were the woman's daughter); In re Estate of
Milborn, 461 N.E.2d 1075, 1077, 1079 (Ill. Ct. App. 1984) (reporting that for five
years a husband and wife cooked all the decedent's meals, cleaned her home, mowed
her lawn, transported her to the doctor, and loved her as a member of their family);
Embry v. Estate of Martz, 377 S.W.2d 367, 369-70 (Mo. 1964) (stating that a care-
taker and her husband took care of an elderly man's house and performed his farm
chores'for more than ten years, considering him to be an uncle); Morris v. Retz, 413
S.W.2d 544, 547 (Mo. Ct. App. 1967) (describing a woman caring for a physician as
his nurse and housekeeper, until his death at the age of ninety); In re Estate of Zent,
459 N.W.2d 795, 799 (N.D. 1990) (stating that for three years the woman was
babysitter to a man suffering from Alzheimer's disease who could not dress himself,
bathe, or take his medicine without her help).
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gratuitous in the family.' The presumption can be over-
come, but only at the expense of separating the relatives into
arms-length commercial strangers. By narrowly limiting
the meaning of family and the altruism it stands for, courts
avoid a contradiction with the paradigm of the social compact,
a public, social world composed of isolated individualists with
uncommon, competing interests. As a result, a positive aspect
of human nature, unselfish caring, is remodeled to suit a
bargain regime premised on the inherently selfish nature of
the individual. The bargain reifies what is created by its own
terms. It is a procrustean bed, molding the parties and their
relationships to fit within its behavioral presuppositions.

If there is a sexual relationship between the parties, a host
of gender issues are raised that only are resolved by proof of
strenuous and exceptional services, capable of standing on
their own apart from the intimate relationship."R In re Estate

64. See, e.g., Neumann v. Rogstad, 757 P.2d 761, 764 (Mont. 1988); In re Estate of
Steffes, 290 N.W.2d 697, 702 (Wis. 1980); Balfour v. Balfour, [1919] 2 KB. 571, 577.

65. Specifically, the presumption of gratuity can be rebutted if the services are
extremely arduous and time-consuming and the degree of kinship is somewhat
distant. See, e.g., Wilhoite v. Beck, 230 N.E.2d 616, 620-23 (Ind. App. 1967) (holding
that second cousins who lived in the same house for twenty years did not treat each
other as family and intended that the services be reimbursed); In re Estate of
Beecham, 378 N.W.2d 800, 804 (Minn. 1985) (compensating a daughter-in-law for
onerous nursing services beyond what is usually owed to a mother-in-law); In re
Estate of Raketti, 340 N.W.2d 894, 902 (N.D. 1983) (allowing a sister successfully to
claim an implied contract with her deceased sister for payment of services because
the two had lived apart for many years and each had a separate family life).

Some courts insist on proof of an express contract. See, e.g., West v. West, 229
S.W.2d 451, 453 (Ky. 1950). Others allow recovery on an implied contract but require
proof by clear and convincing evidence. See, e.g., Harrison v. Harrison, 75 So. 2d 620,
623 (Ala. 1954). In service cases between strangers the plaintiff need not prove an
expectation of a reward. The law presumes both self-interest and the expectation of
compensation if there has been a request for services. The burden to bring forth facts
to rebut the presumption is on the recipient who accepted the services. See, e.g., In
re Estate of Steffes, 290 N.W.2d at 702; Wojahn v. National Union Bank, 129 N.W.
1068, 1077 (Wis. 1911). The pervasive influence of the market/family dichotomy is
the reason there is no need to prove an expectation of financial gain in these cases,
as well as the reason why the caretaker must prove self-interest if related to the
recipient or if the parties are living together. See Olsen, supra note 8, at 1504-05.

66. Feminist scholars have described the plight of a woman who claims
recognition of a contract in the context of a "meretricious" relationship and have
brought our attention to the complexity of all social life, part intimate and part
commercial. They have underscored both the economic basis of all family relation-
ships, obscured by the family/market dichotomy, and the inability to draw distinct
lines between the public and private spheres. For a discussion of cohabitation cases
and theories of recovery, see Dalton, supra note 47, at 1097-1113; Martha L.
Fineman, Law and Changing Patterns of Behavior: Sanctions on Non-Marital
Cohabitation, 1981 WIS. L. REV. 275,323-25; Ellen Kandoian, Cohabitation, Common
Law Marriage, and the Possibility of a Shared Moral Life, 75 GEO. L.J. 1829 (1987).
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of Steffes67 involved a caretaker who lived with a farmer,
Virgil Steffes, for approximately six years. Mary Lou Brooks
cleaned and cooked, washed and ironed, fixed fences, picked
corn, loaded silage, poured concrete, tore down partitions,
wrote out checks, and prepared farm machinery for sale.
When Steffes was diagnosed with cancer, she drove him to the
hospital for twenty-eight consecutive days for his cobalt
treatments. 8 As he lay dying, she refused to allow him to
suffer the indignity of a catheter. The caretaker sat beside his
bed with a bedpan and if he was unable to use it, changed his
sheets and bedclothing. She physically carried him when he
could no longer walk. Although he had wanted to financially
provide for her and to leave her the house and farm, Steffes
died without memorializing his intent in a will.69

The court, in affirming the finding of an implied-in-law and
implied-in-fact agreement," neatly severed the relationship
into two parts. In its attempt to de-emphasize the relation-
ship's sexual aspects, the court ignored its emotional content
and evaluated only the commercial services provided to the
farmer.7' According to the court, the caretaker performed the

Clare Dalton suggests that Carol Gilligan's work on the psychology of moral
development and Nancy Chodorow's psychoanalytic theory might provide further
understanding of these cases. Dalton, supra note 47, at 1112-13.

67. 290 N.W.2d 697 (Wis. 1980).
68. Id. at 699.
69. Id. at 700. Various witnesses testified that Virgil Steffes intended that Mary

Lou Brooks receive his property. However, he sold part of the farm and conveyed an
option to buy the farm property to purchasers before he died. Id. Even if the
recipient does name the caretaker as a beneficiary in his will, she may experience
problems because the relationship often influences courts to believe the woman has
exercised undue influence. See Joseph W. deFuria, Jr., Testamentary Gifts Resulting
from Meretricious Relationships: Undue Influence or Natural Beneficence, 64 NOTRE
DAME L. REV. 200, 201 (1989).

70. Steffes, 290 N.W.2d at 709. The theoretical distinction between consensually
based recovery (the circumstances suggest a tacit agreement) and recovery imposed
by law (unjust enrichment) blurs in the facts.

71. The court followed the reasoning in Marvin v. Marvin, 557 P.2d 106 (Cal.
1976). Steffes, 290 N.W.2d at 706-08. Marvin established that personal services
other than sexual services can provide lawful consideration for an express or implied
agreement to pool all earnings and share all property acquired. Marvin, 557 P.2d at
116. Marvin also proposed various other legal theories as grounds for recovery,
including implied partnership agreements or joint venture, a constructive or resulting
trust, or quantum meruit (recovery for the reasonable value of the services less the
reasonable value of support if it is shown the services were rendered with the
expectation of financial gain). Id. at 122-23.

The court in Steffes rejected the personal representative's contention that a
presumption of gratuitous services applied because the parties were involved in a
close family relationship and that such a presumption only could be rebutted by proof
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labors of Hercules out of self-interest. Only because she
intended to be compensated for performing the work of a
professional nurse and farmhand was she awarded $14,600,
the reasonable value of the services.72 A more believable
justification for the decision to compensate is Mary Lou
Brooks's reliance on Steffes. She assumed that he would
provide for her future and she believed that the farm was her
home.73

Not all jurisdictions allow a caretaker to recover if there is
only a claim of an implied agreement. In Artache v. Goldin,4

the parties lived together for fourteen years. In that time, the
caretaker, Carmen Artache, was a traditional wife, working in
the home and raising their four children. She also assisted
the recipient, Jerrold Goldin, in his dental practice. Some of
the more than $60,000 she had received through the settle-
ment of a personal injury action and the sale of real property
was used as a down payment on the family residence.75

Although separated from his wife when the parties began
living together, Goldin did not officially dissolve his marriage

of an express contract. Steffes, 290 N.W.2d at 702-03. The court stated that it was
unnecessary to decide whether a presumption arose. The final determination
depends on the circumstances. Id. at 703. The trial court determined that despite
a loving relationship between the parties, the plaintiff expected payment, and the
deceased expressed an intent to compensate her. Id. at 704. If a promise to pay can
be implied from the facts, "the plaintiff is entitled to compensation regardless of the
fact that she rendered services with a sense of affection, devotion and duty." Id. The
work performed by the plaintiff as housekeeper, bookkeeper, farmhand, and nurse
was unpleasant, and some of the labor was commercial in nature. She worked long
hours and testified that she expected to be paid. Id.

Marvin noted that personal services can be considered contribution for purposes
of recovering a proportionate share in the property without presuming a gift is
intended: "There is no more reason to presume that services are contributed as a gift
than to presume that funds are contributed as a gift; in any event the better
approach is to presume. . . 'that the parties intend to deal fairly with each other.'"
Marvin, 557 P.2d at 121 (Peters, J., dissenting) (quoting Keene v. Keene, 371 P.2d
329, 339 (Cal. 1962)). The court's refusal to presume a gratuitous intent in a claim
of an implied contract in Steffes is in keeping with the Marvin court's broad principle
of honoring the equitable and legitimate expectations of trading parties, despite the
presence of an intimate relationship. The approach in Steffes-traditional
commercial interest analysis-furnishes a solution to the problem of quasi-family
status. There is not enough family to allow for a claim to share in the assets of the
estate at death, but there is too much family to demand recovery in contract for
services rendered.

72. Steffes, 290 N.W.2d at 698.
73. She testified that she did not expect compensation for her work but that she

did expect to receive something from the farmer. Id. at 710 (Coffey, J., dissenting).
74. 519 N.Y.S.2d 702 (App. Div. 1987).
75. Id. at 704-05.
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until he decided to end his relationship with Carmen Artache.
He left the residence they shared, disavowed paternity, and
served Carmen Artache and the children with a ten-day notice
to quit the premises. 7  The caretaker claimed an oral part-
nership agreement in which she and Goldin agreed to live
together and hold themselves out as married. She also
claimed that he had promised to divorce his wife and share
the profits of his practice and other business interests if she
would raise the children, take care of their home, and work in
the office.77 The court deferred to the state legislature and
refused to recognize the right to compensation based upon an
implied agreement to live together outside of wedlock.7"
Carmen Artache was allowed to proceed to trial to prove an
express agreement entitling her to the reasonable value of her
domestic and dental assistance services, less any salary
received.79  The court also denied an action for intentional
infliction of emotional distress because of the nature of the
relationship. 0 Carmen Artache was not enough of a wife to
acquire a share in marital assets8 ' but was too closely
related to sue for the pain she suffered over the loss of her
family, her home, and her financial security. 2 Caught

76. Id. at 705.
77. Id. at 704.
78. Id. at 706. The court further cited to the Morone case. See Morone v.

Morone, 413 N.E.2d 1154, 1157 (N.Y. 1980) (stating that in the absence of an express
contract it is reasonable to assume the services are gratuitous because of the close
relationship). The framing of the relationship as one between intimates precludes
courts from inferring an arms-length commercial contract. "[C]onduct that in other
circumstances would give rise to an implied-in-fact contract is instead attributed to
the relationship." Dalton, supra note 47, at 1098. Some jurisdictions, however, do
allow an action for an implied-in-fact agreement if it is based on commercial services,
not housework. See, e.g., Carnes v. Sheldon, 311 N.W.2d 747, 751-52 (Mich. Ct. App.
1981).
79. Artache, 519 N.Y.S.2d at 706.
80. Id.
81. Instead, as parties in a fiduciary relationship, a constructive trust could be

imposed to protect her interest in some of Goldin's assets, including the home held
in his name. The trial court was also directed to entertain her paternity and child
support claims. Id.

82. The relationship between cohabitants is frequently construed as both too
public and too private for court intervention. See Dalton, supra note 47, at
1098-1100 (deconstructing the various private/public law arguments used to deny
recovery to cohabitants and arguing that they are inconclusive); see also Kandoian,
supra note 66, at 1839-40 (discussing the indeterminacy inherent in cohabitation
disputes). The application of any existing source of authority, be it family law or
contract law, is subjective. How the relationship is framed is not governed by a set
of rules. The parties' intent to contract or the legislature's intent in abolishing
common-law marriage cannot be divined.



Redefining the Family

between public laws regulating the family and private rules of
contract and tort, the caretaker is dispatched to somewhere in
the middle-quantum meruit s3

Steffes and Artache avoid recognition of the nontraditional
family, and, implicitly, morally condemn nonmarital intimacy
by enforcing only the legitimate commercial expectations of
parties who, as business partners, just happen to live together.
Any severable portion of the contract supported by indepen-
dent consideration other than sexual services is enforceable. 4

An alternate approach, taken by some courts, is to include the
sexual services in the agreement as long as they are not the
only or primary consideration. 5 Both methods, although
sensitive to contemporary mores and careful not to equate a
nonmarital relationship to prostitution, nevertheless assume
there is a sexual quid pro quo, whether it is compensable or
not. Illicit commerce is taking place.

Neither approach recognizes that the caretaker's services
(sexual, emotional, domestic, or otherwise) cannot be appor-
tioned or ranked as disjointed items. They are incapable of
being unfastened from the moorings of the relationship as
disassociated and viable commodities. Rather, the services are
natural expressions of caring, and create the very fabric of an
intimate relationship. A caretaker only incidentally provides
market services, often acting in response to the affective need
to be emotionally connected to another human being. Never-
theless, courts transform the relationship into a discrete
impersonal commodity exchange, discounting its real value,
the caring. The commercial ware that the recipient barters for
is housework, for which there is an unestablished fair market
value.

The analysis in the caretaker cases proceeds as if dominion
and control over a commodity-labor-has passed from the

83. I spoke with Albert Silbowitz, one of the attorneys on the case, who informed
me that the parties still await a trial date. Carmen Artache became emotionally
upset when she arrived at the blood lab and refused to allow her children to submit
to blood tests to determine paternity. Her claim for child support has been
dismissed. Telephone Interview with Albert Silbowitz, Attorney for Jerrold Goldin
(Oct. 22, 1991).

84. Artache, 519 N.Y.S.2d at 706.
85. See, e.g., Latham v. Latham, 547 P.2d 144, 147 (Or. 1976) ("The agreement
. . contemplated all the burdens and amenities of married life."). Minnesota has

recognized written agreements between cohabitants by statute. MINN. STAT. ANN.
§ 513.075 (West 1990). New Hampshire considers three years of cohabitation to be
a legal marriage. N.H. REV. STAT. ANN. § 457:39 (1983). A few jurisdictions still
refuse recognition of any contract claim. See, e.g., Rehak v. Mathis, 238 S.E.2d 81,
82 (Ga. 1977); Hewitt v. Hewitt, 394 N.E.2d 1204, 1211 (Ill. 1979).
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possession of one individual to another. Moreover, the act of
transferring labor is isolated out of context as occurring at an
identifiable moment, separable from the parties and their past
and future relationship.86 At that moment, courts attempt to
plumb the caretaker's subjective state of mind in order to
discern whether she contemplated a return. In reality, the
caretaker does not transfer the possession of a fungible item
in one concrete instance, but over time gives of herself by
bestowing care. Because her behavior is kinetically tied to the
tenor of the relationship, she is motivated by relational
interests, not self-interest. It is not a promise of economic
gain that causes her to care for the recipient; she acts out of
love. 7 For that reason, her conduct is altruistic.88

It is not difficult to reconstruct the real world scenarios
reflected in these cases. The caretaker is lulled into a feeling
of economic security. It seems natural to confine her inter-
ests to the home, leaving business affairs in the hands of the
recipient. She mistakenly relies on his verbal assurances
and behavior, both of which suggest an intent to provide
financially for her future.89 What is missing is negotiation,

86. See supra note 53 for an analysis of the "framing" of facts; see also Coombs,
supra note 27, at 1632-35.

87. Given the socioeconomic dependency of women, contracts in which they agree
to exchange domestic services for economic security are likely to occur. Nevertheless,
I believe that even in these cases some women are more likely to conceptualize their
relationships as built on altruistic caring and giving because that is the way they
subjectively experience them. Case law provides evidence that women in these
contexts do not always think in transactional terms. See, e.g., Kozlowski v.
Kozlowski, 403 A.2d 902, 906 (N.J. 1979) (upholding an express promise to support
the caretaker after fifteen years of living together during which the caretaker was
unaware of the promisor's business interests or the worth of his assets and had no
possessions other than what he had given her).

88. In suggesting that the caretaker is an altruist, I do not attempt to recreate
the family/market dichotomy elegantly explained and criticized by Professor Olsen.
See Olsen, supra note 8, at 1499-1500. I simply argue that caretakers do not
necessarily think contractually. As Professor Olsen maintained in her article, there
are no hard and fast rules in life governing boundaries on motivation. See id. at
1522-24, 1563-67.

89. See, e.g., Williams v. Mason, 556 So. 2d 1045, 1047 (Miss. 1990) (concerning
a caretaker who lived with the recipient for twenty years after he promised 'that, if
she would live in his home and do his bidding, at his death she would take all of his
property"); Johnston v. Estate of Phillips, 706 S.W.2d 554, 556 (Mo. Ct. App. 1986)
(concerning a caretaker who stayed with the recipient for ten years, where the
recipient stated before various witnesses that "[i]fsomething happens to me Margaret
will be taken care of.... I have provided for Margaret when I am gone."); Kinkenon
v. Hue, 301 N.W.2d 77, 79 (Neb. 1981) (concerning a fifty-two-year-old woman who
lived with the recipient for seven years and testified that she agreed to move to the
farm because the "appellant stated that he had the means and would take care of and
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an expression of self-interested commercial foresight and
the crux of an impersonal market exchange.

When the relationship ends and the parties are no longer
emotionally interconnected, the caretaker becomes aware of
her sacrifice and effort to benefit another and experiences a
sense of loss. The time she spent caring for the recipient was
given at the expense of skills she could have acquired, money
she could have earned, and financial security she might have
obtained. To the caretaker, justice requires that the recipient
be held responsible for her loss because they were in a
relationship. Believing that a relationship is more important
than abstract rights, and that obligations extend past narrow
principles of reciprocity, a caretaker is unable to express
herself in language that a court would understand. In fact,
her work in the home without pay, foregoing other economic
opportunities, could leave her without the financial resources
necessary to pursue a lawsuit. Her values and her social
situation work against her economic long-term interests.

If the caretaker is financially able to bring an action against
the recipient or his estate, she must allege a contract. Courts
do not understand the caretaker's relational perspective and
ethic of care, her dependence on someone else to take responsi-
bility for financial needs. Instead of acknowledging the
caretaker's altruism, her economic dependency, and the
recipient's emotional needs, courts insist on positioning the
parties within a bargain exchange. They are transformed into
adversarial strangers, dealing with each other across a
bargaining table and tenuously linked through the formalized
mechanism of mutual inducement, instead of intimates who
have bonded together to create a family. The finding of a
bargain exchange commodifies what is an expression of the
caretaker's self in a relationship into the transference of a
thing-labor. ° The court denies that which is most personal

provide for her for the rest of her life"); McCullon v. McCullon, 410 N.Y.S.2d 226, 233
(Sup. Ct. 1978) (finding that the recipient's twenty-eight years of supporting the
caretaker, and his statement "that he would always care for her, resulted in her
forbearance of employment and providing household services for him"); York v. Place,
544 P.2d 572, 573 (Or. 1975) (finding that "decedent had stated to other persons that
at his death the farm would go to plaintiff"); Knauer v. Knauer, 470 A.2d 553, 555
(Pa. Super. Ct. 1983) (concerning a recipient who told the caretaker "I will take care
of you the rest of your life. We will share everything together. And at the end of one
year, if we are still compatible, we would plan to marry.").

90. For a discussion of the commodification of personal attributes focusing on
surrogate mothering and prostitution, see Margaret J. Radin, Market-Inalienability,
100 HARv. L. REV. 1849, 1921-36 (1987).
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and definitive of the self: the capacity to love and to take
care of another. It alienates people from the very qualities
that distinguish us as human beings. Both persons become
dehumanized, separated from their personal characteristics
as well as from each other.

As Margaret Radin points out, individualism is premised on
conceptualizing each person as an abstract, autonomous agent,
emphasizing our differences, but equality is achieved by
eliminating those personal qualities that define each individ-
ual as unique. Once personal traits are disconnected from
personhood, it becomes easier to perceive them as mere items,
possessions that can be severed and alienated away.s' The
person is estranged from the self. In these cases, the law's
reluctance to accept the parties in their real social context
violates that which forms the personality and enables person-
hood to thrive: the capacity to become emotionally involved
with another. Empathy, experiencing another's needs as a
part of the self, is integral to the concept of personhood.

A court sympathetic to the caretaker's financial plight has
no choice but to misstate the relationship in order to avoid
compensating services which are the legal equivalent of a
gift. 2 To ensure that the bestowal of services was not the
fully executed delivery of a gift, the caretaker must have acted
with the purpose of receiving a monetary gain. Reciprocity
also requires that the services be valuable. Value depends on
the nature of the relationship. If the services cannot provide
consideration because they are evaluated as gratuitous or
illegal, any express promise of payment is only an unenforce-
able promise to bestow a gift. A court will not find an implied
promise of compensation and an expectation to be paid
because of the characterization of the relationship.93 Under
this system, the only way to establish value and allow for

91. Id. at 1897.
92. See RESTATEMENT (SECOND) OF CONTRACTS § 86(2)(a) (1981) (denying

compensation if the benefit was bestowed as a gift). Enrichment is not "unjust" if the
benefit is intended to be a gift. In such an instance, there needs to be a finding of an
intent or expectation to be paid even if there is proof of an express promise of pay-
ment. See RESTATEMENT (SECOND) OF CONTRACTS § 86 cmt. e (1981); see also Wade,
supra note 12, at 1183.

93. See Artache v. Goldin, 519 N.Y.S.2d 702, 706 (App. Div. 1987) (noting that
the state does not recognize the right to receive compensation based on an implied
agreement to live together outside of marriage); see also Dalton, supra note 47, at
1017 (commenting on the refusal to infer an implied contract from the behavior of the
parties in these cases, although the same behavior usually suggests a contract
outside the family setting).


