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COMMUNITY, CONSTITUTION, AND CULTURE:
THE CASE OF THE JEWISH KEHILAH*

Nomi Maya Stolzenberg**
David N. Myers+**+

What are the legal consequences of viewing cultural and
religious identity —Jewish identity in particular —not in static
terms, but as an evolving human artifact subject to the
dynamic forces of history? What implications are to be drawn
if we understand the supposed “essence” of religious and
cultural identity as nothing but a projection of our current,
fleeting self-perceptions? Animating these questions is the
recent insight of cultural anthropologists that the self-defini-
tion of a community emerges out of a perpetual contest for
cultural authority in which the termsofidentity are constantly
challenged and revised." This insight breaks down the
distinction between internal and external cultural forces,
between an “essential” current, hermetically sealed off from
the outside, and a set of well-defined extraneous forces whose
movements can be recorded accurately. The impulse to erode
this dichotomy stems from a dissatisfaction with, and lack of
confidence in, the analytical tools for measuring the influence

* Earlier versions of this paper were presented at the Conference on Jewish Law,
Jewish History and Critical Legal Studies, Stanford University, February 21-24, 1989,
and at the University of Southern California Law Center Faculty Workshop, Spring 1989.
Special thanks are owed to Professor Ronald Garet for his commentary at the U.S.C.
Faculty Workshop.

** Associate Professor of Law, University of Southern California Law Center. B.A.,
Yale College, 1984; J.D., Harvard Law School, 1987.

***  Aggistant Professor, Department of History, University of California, Los Angeles.
B.A., Yale College, 1982; Ph.D., Columbia University, 1991.

1. Seegenerally JAMES CLIFFORD, THE PREDICAMENT OF CULTURE: TWENTIETH-CENTURY
ETHNOGRAPHY, LITERATURE, AND ART (1988); THE INVENTION OF ETHNICITY (Werner Sollors
ed,, 1989);, GEORGE E. MARCUS & MICHAEL M.J. FISCHER, ANTHROPOLOGY AS CULTURAL CRITIQUE:
AN EXPERIMENTAL MOMENT IN THE HUMAN SCIENCES (1986); WRITING CULTURE: THE POETICS
AND POLITICS OF ETHNOGRAPHY (James Clifford & George E. Marcus eds., 1986) [hereinafter
WRITING CULTURE]. Some legal scholars have adopted this anti-essentialist perspective
on cultural identity. See, e.g., Janet E. Halley, The Politics of the Closet: Towards Equal
Protection for Gay, Lesbian, and Bisexual Identity, 36 UCLA L. REV. 915, 933-63 (1989);
Angela P. Harris, Race and Essentialism in Feminist Legal Theory, 42 STAN. L. REV. 581,
608-17 (1990); Martha Minow, Identities, 3 YALE J.L. & HUMAN. 97, 98-99(1991); Judith
Resnik, Dependent Sovereigns: Indian Tribes, States, and the Federal Courts, 56 U. CHI.
L. REv. 671, 705-19 (1989).
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of one cultural entity upon another. The idea that Jewishness,
for example, has been defined and redefined by accommodations
to “external,” that is, non-Jewish, forces challenges the very
existence of an immanent Jewish culture. Conversely, if one
recognizes that Jewishness has been subject to competing
“internal” definitions, then it becomes difficult to speak of a
singularly authentic cultural essence.

The problems encountered by the traditional model of influence
have led some to a new model of cultural “polyphony” in which
external and internal influences are indistinguishable from
one another.? This new polyphonic model is germane not only
to the realm of historical interpretation, but to the normative-
legal arena as well. In the absence of fixed cultural identities,
separated by sharp boundary lines and transgressed by clear
vectors of causation or cultural influence, the basis for
challenging “cultural imperialism” or forced assimilation becomes
unclear. By the same token, it becomes questionable which,
if any, of the dynamic interactions that continually constitute
and reconstitute a cultural group (or subgroup) should be singled
out for defense. The anti-essentialist view of culture calls into
question the very notion of cultural “influence.” In so doing,
it undermines the basis for condemning “interference” in the
processes of forming cultural identity—even if that “interference”
comes from the state.

Yet, while questioning the ability to identify interference in
cultural formation, the anti-essentialist perspective alsocallsinto
question the neutrality of the principles of individualism and
universalism upon which state activity usually is justified.
Jewish history provides an example of an institutionimbued with
a sense of communal unity and cultural particularism, the
kehilah, which could not survive the official implementation of
an individualistic and universalistic principle of tolerance. This
semiautonomous communal form emerged as the characteristic
vehicle of Jewish self-expression and self-regulation in medieval
and early modern Europe. Throughout this period, the kehilah
reflected the political subordination by and dependence of the
Jews, as a group, on their Gentile “hosts.” Most importantly,
itrepresented a holistic form of existence in which the boundaries

2. See, e.g., James Clifford, Introduction to WRITING CULTURE, supra note 1,at 1,
15-17.
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between political regulation, religion, culture, and law were
blurred, and the individual always was regarded, first and
foremost, as a member of the group.?

The very “groupness” of the traditional Jewish way of life,
in combination with the particularism of its culture and creed,
made its survival impossible in the emerging modern world
order without drastic reformulation. Asthe nature of political
fealty was redefined in the postfeudal era of the nation-state,
Jews were confronted with a seemingly Mephistophelian
bargain. They could reject their traditional ways in exchange
for the abstract, universal rights of the individual citizen, or
they could be, as they often were, disenfranchised as a
collectivity.

The withholding of citizenship rights generally and justifiably
is regarded as the mark of an intolerant regime. Conversely,
the extension of individual rights to Jews and others—the
promise of emancipation—has been seen as the hallmark of
a liberal and tolerant order. But the underlying quid pro quo
of assimilation for rights suggests that the liberal promise of
emancipation somehow excluded traditional Jewish identity
and faith. Jewish life could continue under a regime of liberal
tolerance, but only in the private realm. The resulting bifurca-
tion of public and private selves was itself inconsistent with
the holism of premodern Jewish existence, and thus it only
served to accentuate the paradox of liberalism’s “tolerant”
embrace.

Over time, these normative issues inevitably have been
translated into legal claims. Scholars increasingly pose the
question of whether constitutional principles of tolerance and
religious liberty should be interpreted to recognize “group
rights.” More specifically, they ponder the validity of a group

3. See infra text accompanying notes 6-27.

4. See, e.g., Robert M. Cover, Foreword: Nomos and Narrative, 97 HARV. L. REV.
4, 12-14 (1983) (exhibiting tension between a so-called “paideic” law, characteristic of
particularistic groups, and “imperial” law, which attempts to mediate among diverse
groups on the basis of general principles of liberalism); Ronald R. Garet, Communality
and Existence: The Rights of Groups, 56 S. CAL. L. REV. 1001, 1008-09 (1983) (constructing
a philosophical argument for recognizing group, as distinguished from both social and
individual, rights and applying the argument to the context of religion); Robert C. Post,
Cultural Heterogeneity and Law: Pornography, Blasphemy, and the First Amendment,
76 CAL. L. REV. 297, 299-305 (1988) (contrasting assimilationism, pluralism, and
individualism); Mark Tushnet, The Constitutionof Religion,18 CONN.L.REV.701,729-38
(1986) (arguing for the substitution of a more republican approach, one of mutual
forbearance, for the prevailing liberal individualist approach to religion).
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right against state-promoted assimilation.” These propositions
raise the question: what is the basis for a complaint against
assimilation if every particular form of cultural identity is
simply the manifestation of a temporary victory in the ongoing
struggle for cultural definition?

This Article seeks not to answer these questions, but simply
to pose them in a historical, as well as a legal-theoretical,
context. Part I describes the historical development of the
Jewish kehilah, its subsequent evolution, and eventual
dissolution. Part II surveys recent trends in legal scholarship
which reflect a growing consciousness of the tension between
the demands of self-conscious cultural groups and liberal legal
principles.

I. THE JEWISH KEHILAH

In its transition from an autonomous social, religious, and
legal entity to a purely voluntary association without coercive
power over its members, the Jewish communal organization,
known by the Hebrew “kehilah,” illuminates the tension between
the ideal of tolerance within a liberal society and the claims
of a subgroup within that society to self-expression and self-
regulation.® The roots of the kehilah’s transformation parallel—or,

5. See Post, supra note 4, at 299-305. Opposition to assimilation is a prominent
theme in critical feminist legal scholarship. See, eg., CATHARINE A. MACKINNON, FEMINISM
UNMODIFIED 9 (1987); Lucinda M. Finley, Transcending Equality Theory: A Way Out
of the Maternity and the Workplace Debate, 86 COLUM. L. REV. 1118, 1163-70 (1986); Alison
M. Jagger, Sexual Difference and Sexual Equality, in THEORETICAL PERSPECTIVES ON SEXUAL
DIFFERENCE 239, 249-51 (Deborah L. Rhode ed., 1990); Ann C. Scales, The Emergence of
Feminist Jurisprudence, 95 YALE L.J. 1373, 1393-99 (1986); Nadine Taub & Wendy W.
Williams, Will Equality Require More than Assimilation, Accommodation or Separation
from the Existing Social Structure?, 37 RUTGERS L. REV. 825, 829-32(1985); Joan C. Wil-
liams, Deconstructing Gender,87 MICH. L. REV. 797, 836-40(1989); Iris M. Young, Differ-
ence and Policy: Some Reflections in the Context of New Social Movements, 56 U. CIN.
L. REV. 535, 540-50 (1987). Similarly, it represents an important theme in critical race
theory. See, eg., PATRICIA J. WILLIAMS, THE ALCHEMY OF RACE AND RIGHTS 9-10 (1991); James
S. Bowen, Cultural Convergences and Divergences: The Nexus Between Putative Afro-
American Family Values and the Best Interests of the Child, 26 J. FAM. L. 487, 490-508
(1988); Ankur J. Goel et al., Black Neighborhoods Becoming Black Cities: Group Empow-
erment, Local Control and the Implications of Being Darker Than Brown, 23 HARV. C.R.-
C.L. L. REV. 415, 416-18 (1988).

6. See David N. Myers, Dual Loyalty in a Post-Zionist Era, 38 JUDAISM 333, 334
(1989) (discussing this tension in the context of an analysis of the “national” status of
contemporary Jews and presenting the historical denouement of the kehilah).



SPRING AND SUMMER 1992] The Case of the Jewish Kehilah 637

more accurately, reside in—a large structural change in the
political order of Europe: the shift from medieval corporatism
to the model of centralized nation-states, during which self-
regulating subgroups (such as nobles, clerics, and guilds) began
to be perceived as threatening to social and political stability.’
This significant change provoked in turn a tumultuous process
of redefining Jewish communal identity—and created a stark
and revealing juxtaposition between the autonomy and holism
ofthe kehilah and the condition of alienation and displacement
that characterizes “modernity” in Jewish historical experience.
In tracing this transformation and ultimately applying its
lessons to contemporary American legal issues, we should be wary
of the dangers of idealization. A wistful turn to the organic
kehilah, which existed as a corporate entity within a corporatist
sociopolitical order, leads all too hastily to the conclusion that
the community was itself a paragon of democracy and tolerance.®
In reality, the degree of tolerance within a given community
depended on the composition of its members, the composition and
strength of its leadership, and its relations with the surrounding
environment. Wide disparities in size and management existed
among the kehilot, defying generalizations about their essential
character. Common to all, however, was the central role of
Jewish law (Halakhah) as legal, religious, and social arbiter.’

7. See RR. PALMER & JOEL COLTON, A HISTORY OF THE MODERN WORLD 305-06 (5th ed.
1978). For a discussion of the general change in theories of law and governance in medieval
Europe, see FRITZ KERN, KINGSHIP AND LAW IN THE MIDDLE AGES 176-80 (S.B. Chrimes
trans., 1939). Important contributions to Jewish communal history include 1 SALO W.
BARON, THE JEWISH COMMUNITY (1942); JACOB KATZ, TRADITION AND CRISIS: JEWISH SOCIETY
AT THE END OF THE MIDDLE AGES (1961); Salo W. Baron, Ghetto and Emancipation, 14 MENORAH
J.515(1928); Shmuel Ettinger, The Modern Period, in A HISTORY OF THE JEWISH PEOPLE
727 (H.H. Ben-Sasson ed., 1976).

8. For instance, Yitzhak Baer, in discussing the origins of the kehilah, suggests
that a popular, even democratic, spirit found among Jews in the Second Temple period
stimulated its birth. See Yitzhak Baer, Ha-hathalot ve-ha-yesodot shel irgun ha-Kehilot
ha-yehudiyot bi-yeme ha-beynayim [The Origins of Jewish Communal Organization in
the Middle Ages], 15 ZION 1 (1950), translated in BINAH: STUDIES IN JEWISH HISTORY,
THOUGHT, AND CULTURE 59, 60 (Joseph Dan ed., 1989). According to Baer, the anti-rational,
democratic tendencies of the early kehilah form found fulfillment in the insular medieval
communities of Ashkenaz. His idealization of the democratic impulses of Ashkenazic
kehilot stands in stark contrast to his depiction of Spanish Jewish communal life, beset
by class strains and powerful assimilatory impul-ses. For a response to Baer’s position
on the Spanish Jewish community, see Shalom Albeck, Yesodot mishtar ha-kehilot bi-
Sefarad ‘ad ha-Rama (1180-1244), 25 ZION 85 (1960).

9. See Menachem Elon, Power and Authority: Halachic Stance of the Traditional
Community and Its Contemporary Implications, in KINSHIP AND CONSENT: THE JEWISH
POLITICAL TRADITION AND ITS CONTEMPORARY USES 183, 185 (Daniel J. Elazared., 1981).
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Also common to the varied communities was the erosion of the
cohesive force of Halakhah with the onset of the modern era.

Throughout the Middle Ages, Jewish legal and legislative
autonomy not only existed but also was encouraged by the
corporate nature of feudal society.’® There were no centralized
nation-states with individual subjects. Instead, there was a
complex division of authority, obligations, and rights divided
among discrete bodies or classes. Under this arrangement, local,
regional, and imperial rulers—as well as representatives of the
Church—granted “charters” or “privilegia” which dealt with
Jewish subjects collectively."! When a particular sovereign
tolerated Jews—often because of the economic benefit he expected
them to bring'>—he accorded physical protection and the right
to safety and security to the whole community;'® conversely, when
a sovereign expelled Jews from a certain region,' the entire
community was affected.

The phenomenon of Jews existing as a distinct collective entity
within an alien religious and linguistic culture was the condition
of the exile par excellence before modern times. Since the loss
of national-territorial sovereignty in Eretz Yisrael (the land of
Israel), Jews more or less had-accepted the political rule of the

10. H.H. Ben-Sasson, The Middle Ages, in A HISTORY OF THE JEWISH PEOPLE, supra
note 7, at 383, 501 [hereinafter Ben-Sasson, The Middle Ages]. While the inception of
the kehilah has been traced to the Second Temple period, the crystallization of the
medieval kehilah form has been identified around the time of Rabbenu Gershom (11th
century). See LOUIS FINKELSTEIN, JEWISH SELF-GOVERNMENT IN THE MIDDLE AGES 5-7, 21,
83 (1924); see also Baer, supra note 8, at 28. We should note that the Jews, as a function
oftheir changingeconomicrole, were increasingly found inurban, not rural, environments
by this time. Ben-Sasson, The Middle Ages, supra, at 388. For a discussion of parallels
between the kehilah form and the medieval city, see H.H. Ben-Sasson, Mekoma shel ha-
kehilah/ha-"ir be-toldot Yisra'el, reprinted in HA-KEHILA HA-YEHUDIT BI-YEME HA-BEYNAYIM
7 (H.H. Ben-Sasson ed., 1976).

11.  For a collection of medieval privilegia and charters concerning Jews, see CHURCH,
STATE, AND JEW IN THE MIDDLE AGES 55-93 (Robert Chazan ed., 1980) [hereinafter CHURCH,
STATE, AND JEW].

12. Id. at 9. Exemplary of the enthusiasm which inspired a local ruler to invite
Jews toreside in his area was the 11th-century charter of Riidiger, bishop of the German
village of Speyer, who “thought that the glory of our town would be augmented a
thousandfold if I were to bring Jews.” Id. at 58. Another fascinating example of the
attempt by a ruler to induce Jews to inhabit his region is that of the Polish Duke Boleslav
from 1264. Id. at 88. Duke Boleslav’s Charter was intended to ensure the responsible
protection of the Jews of Greater Poland; for example, the 35th clause of his charter
ordered that Christians who did not respond to the cries of Jews, “compelled by dire
necessity,” heard in the night, might be liable to pay a considerable fine. Id. at 93.

13. Id. at 10, 11.

14. The most comprehensive expulsions of Jews in the Middle Ages were from
England (1290), France (1306), and the Iberian Peninsula (1492). Ben-Sasson, The Middle
Ages, supra note 10, at 463, 465, 570.
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host nations in whose midst they resided.® Concomitantly, they
developed the kehilah form, which permitted the preservation
of Jewish faith and law in alien environs. Accompanying this
development was the articulation of a political theory, known
by the Aramaic Dina di-Malkhuta Dina (“the law of the kingdom
is the law”), which rationalized and demarcated the extent of a
king’s or ruler’s sovereignty over the Jewish community.’® This
elastictheory, wheninvoked, enumerated certain functions (such
as taxation) recognized as belonging to the host sovereign."” By
consequence, religious and ritual functions, and the authority
to enforce adherence to its norms, accrued to the kehilah.'® This
political theory of relations with the host society and, more signifi-
cantly, the kehilah form itself were cultivated as mechanisms
of communal self-preservation in response to the exigencies of
exile.!®

The kehilah served the intracommunal needs of Jews through
institutions which instilled respect for Jewish ritual and law.?
Courts of law and educational institutions were vital cogs in the
medieval communal apparatus.” Within that apparatus (excepting
those matters ceded to the authority of the host sovereign), Jewish
law reigned supreme—without distinguishing between the public
life of the community and the private lives of its members.?
Violations of its clauses and of related social norms® were met

15. See KATZ, supra note 7, at 15-16 (stating that Jews did not question the right
of the host nation to expel them).

16.  See GIL GRAFF, SEPARATION OF CHURCH AND STATE DINA DE-MALKHUTA DINA IN JEWISH
LAW 1750-1848, at 8-29 (1985); Shmuel Shilo, Dina de-Malkhuta Dina,in 6 ENCYCLOPAEDIA
JUDAICA 51, 51-55 (1971). See generally SHMUEL SHILO, DINA DE-MALKHUTA DINA (1974).

17.  Shilo, supra note 16, at 53-55.

18.  SHILO, supra note 16, at 53. A particularly salient form of insuring adherence
to communal standards was the herem, or excommunication. See GRAFF, supra note 16,
at 17, 19.

19. SHILO, supra note 16, at 51.

20. KATZ, supra note 7, at 79.

21. See ISRAEL ABRAHAMS, JEWISH LIFE IN THE MIDDLE AGES 49-52, 341 (Atheneum
1969) (1896); KATZ, supra note 7, at 94-95, 192.

22. See KATZ, supra note 7, at 80.

23. Halakhah is a dynamic legal system which spawns legal interpretations and
reformulations in a variety of ways. See Benjamin DeVries & Louis Jacobs, Halakhah,
in 7 ENCYCLOPAEDIA JUDAICA 1156, 115666 (1971) (describing the elements and differing
interpretations of the Halakhah). Thus, in addition to the canonized Oral Torah and
the venerated Halakhic sources which achieved universal approval in the Jewish world,
individual communities or regions developed ordinances and regulations to ensure adherence
to communal religious norms. See ABRAHAMS, supra note 21, at 58-61.
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with punitive responses.” Hence, just as Halakhah served to
regulate the public and private norms of the community, so the
community —through its lay and rabbinic leadership—served to
insure adherence to Halakhah.

Apart from its delineation of local communal borders, the
kehilah also served as the repository of a unique extraterritorial
identity which linked Jews regardless of their native land or
language. While desirous of preserving economic well-being in
their own towns and cities, leaders of a given Jewish community
also were encouraged by rabbinic rulings to welcome visits and
solicitations from Jewish individuals and communities in need.?
The assistance of one community to another was stimulated by
a sense of shared fate among Jews, as well as by the shared
expectation of ultimate redemption and deliverance from exile,
to be achieved through a return to Zion.?

The medieval kehilah thus operated on several different levels.
Intracommunally, the kehilah acted according to the norms of
the self-contained community. Intercommunally, the kehilah
operated in two distinct ways: first, in its relations with other
Jewish communities and, second, in its relations with the host
sovereign and society (as reflected in the doctrine of Dina de-
Malkhuta Dina). But while observing that the kehilah’s activity
and authority extended to each of these three planes, we nonethe-
less must recall that the prevailing political order of medieval
corporate society validated (or, in the case of expulsions, voided)
the Jewish claim to legal and religious autonomy.”

Consequently, when the medieval political order of Central
and Western Europe began to disintegrate in the seventeenth

24.  One of the most powerful modes of punishment exercised by concerned authorities
was the herem, or writ of excommunication. See Ben-Sasson, The Middle Ages, supra
note 10, at 428. The success of the community in enforcing the laws obviously depended
on its own power of enforcement. The case of Jewish informers in medieval Spanish
Jewish communities presents a fascinating example of the limits of that power. Despite
the fact that the informers may well have informed on the Jewish community to the non-Jewish
host authorities,Jewish communal authorities, lacking the actual power toimpose capital
punishment, “relaxed” (handed over) the informers to the Gentile authorities in order
to carry out their punishment. See id. at 498.

25. Id. at 506.

26. With few exceptions, this remained a largely passive expectation; accordingly,
human attempts to “hasten the end” were considered profane intrusions into a sacred
realm. However, medieval Jewish history knows of more than a few examples of messianic
activism in which the initiative to bring the Messiah was humanly inspired. See ABBA
HILLEL SILVER, A HISTORY OF MESSIANIC SPECULATION IN ISRAEL FROM THE FIRST THROUGH THE
SEVENTEENTH CENTURIES 55-56, 87-88, 143-50 (Peter Smith 1978) (1927).

27. Ben-Sasson, The Middle Ages, supra note 10, at 409, 412-13.
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scheme, individualism and assimilationism—rather than the
suppression of independent sovereignty—are seen as the chief
wrongs wrought by an imperialistic official law.

The rejection of individualism in favor of the view that values
are created and sustained in the context of a group has been a
traditional axiom of civic republicanism.® The renunciation of
assimilationism, however, represents a tenuous innovation in
civic republican thought.!?* This development is in tension with
the traditional civic republican commitment to the polity as the
primary norm-enunciating group. Like the cultural pluralists,
today’s civicrepublicans suggest that this tension can be resolved
simply by having the norms of the primary group include the
perspectives of subgroups.'® In this way, civic republicanism
looks at first glance like the cultural pluralists’ national political
philosophy. However, the traditional civic republican emphasis
on the culture of the unitary polity requires more homogeneity
than the cultural pluralists (who abhor assimilation) would allow.

Notwithstanding this, a number of authors have suggested that
ajurisprudence based on a republican political philosophy, rather
than the prevailing liberal one, would be more receptive to the
claims of intermediate groups.’® In particular, Professor Tushnet
has proposed that a “reconstituted law of religion . . . draw[ing]
on. . .therepublican tradition”? would be more accommodating
of nonindividualist forms of religious life'**—like, for example,
the Jewish kehilah. This argument begins with a critique of the
liberal conception of religion and intermediate institutions.

thiswith Post’sinterest—characteristicof cultural pluralism —in “the various perspectives
of differing groups” in a multiethnic society. Post, supra note 4, at 303 (emphasis added).

121. See, eg., JEAN-JACQUES ROUSSEAU, The Social Contract, in THE SOCIAL CONTRACT
AND DISCOURSES, supra note 115, at 163, 172-75 (stating that the essence of the social
compact is that “{elach of us puts his person and all his power in common under the
supreme direction of the general will, and, in our corporate capacity, we receive each
member as an indivisible part of the whole” (emphasis omitted)); see also ROUSSEAU, supra
note 115, at 41-42 (criticizing individualist accounts of the state of nature).

122. See Michelman, supra note 72, at 1506.

123. See id. at 1507. Michelman emphasizes a “version” of republicanism that is
“inclusory”and “plurality-protecting,” while still contemplating citizenship in a unitary
polity. Id. at 1505-07. Michelman acknowledges that the “extension of the circle of
citizens to encompass genuine diversity greatly complicates republican thinking about
the relation between rights (or law) and politics.” Id. at 1506. In a similar vein, Sunstein
marshals the civic republican tradition to support more searching review of legislative
and administrative acts that may reflect discrimination against groups. See Sunstein,
Interest Groups, supra note 114, at 68-75; Sunstein, Public Values, supra note 114, at
164-67.

124. See supra note 114.

125. Tushnet, supra note 4, at 702.

126. See id. at 735-38.
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Liberalism, according to thisrepublican critique, cannot generate
a coherent law governing the relationship between religion and
state.'?” Instead, “[t]he liberal tradition accommodate[s] religion
by relegating it to the sphere of private life, a sphere whose
connections to public life [are] of essentially no interest.”'*® The
explanation of the nature of this “accommodation” precisely
parallels the historical explanation of the demise of the kehilah.'®
Tushnet explains that as political philosophers “developed
modern liberal theory, [they] saw a terrain in which attachment
toauniversal nation-state had substantially reduced attachment
to local institutions and in which their [Protestant] theology
allowed them to remain believers while eliminating the church
as an intermediate institution.”%

As described by republican critics of liberalism, the emergent
order of nation-states depended on a direct relationship between
the state and the individual,”® based on the extension of the
benefits of membership by the state in return for the individual’s
political allegiance and obedience to legal state authority.
Intermediate associations representing alternative legal orders
constituted a direct threat to state sovereignty that had to be
neutralized.’”® The task of neutralization was facilitated by the
liberal redefinition of intermediate associations as being either
armsof the state or quintessentially private, voluntaristic assem-
blies, lacking any regulative function.'®

The republican authors of this critique further suggest that
the autonomous or semiautonomous regulative subcommunity,
which is excluded (if not destroyed) by the liberal conception of
intermediate associations, would be better protected by a civic
republican jurisprudence.'’® However, the different ways that
republicans have devised to situate subcommunities in the

127. Id. at 730-35.

128. Id. at 731-32.

129. See supra part 1.

130. Tushnet, supra note 4, at 731.

131. Id. at 730.

132. Id. at 730-33.

133. Id. at 732. Tushnet describes three roles for the intermediate associations
permitted in a liberal order: “provid[ing] the matrix within which private preferences
are formed;” “servling] as instruments of public policy;” and “being vehicles of alliance
among like-minded people.” Id.; see also Gerald E. Frug, The City as a Legal Concept,
93 HARV.L.REV.1059,1070-73,1151-52 (1980)(asserting thatintermediate institutions
are defined from a liberal standpoint either as departments of the state or as purely
voluntary associations, and proposing an alternative conception of intermediate associa-
tions as semiautonomous regulative communities based on a mixture of civic republican
and medieval corporatist ideals).

134. See supra text accompanying note 126.
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modern state do not solve, but simply overlook the fundamental
conflict between a unitary sovereignty and multiple normative
communities. Some adopt the legal pluralist recognition of the
legal and political dimensions of such communities and propose
a devolution of regulative power to local authorities!®*—an
arrangement reminiscent of the medieval corporatist order. The
preferred approach of civic republicans, however, has been
(implicitly) to maintain the supremacy of the official law of the
state, while elaborating doctrines, methods of interpretation, and,
more broadly, judicial attitudes which are supposed to be more
receptive to the claims of different cultures within the state.®
This mode of civic republicanism resembles the cultural pluralist
aspiration for a national “pluralist law,” which would entail
“ground rules by which diverse and potentially competitive
groups can retain their distinct identities and yet continue to
coexist.”®

By relying on such a concept, cultural pluralists and civic
republicans imply the possibility of resolving the conflict between
the order of the nation-state and a constellation of lesser
corporate orders, or between the imperatives of national
sovereignty and the survival of autonomous legal orders, like the
kehilah. Current revivalists now propose to dedicate the
republican tradition to the recognition of the regulative, norm-
inculcating dimension of religious communities and to “fit” such
communities into the national order, by treating them as the
“location[s] for the inculcation” of the “civic responsibility and
a concern for the public interest” which are the hallmarks of
republican culture.!®

In dedicating subcommunities to serve as training grounds for
participation in the national political community, however,
contemporary civic republicans slip into the same sort of thinking
for which they took liberals to task. After all, the idea of the
community as civic training ground is just another version of the
reconceptualization of the intermediate group as an arm of the
state—in this case as an informal branch of public education.'*

135. See, e.g., Frug, supra note 133, at 1149-54.

136. See Michelman, supra note 72, at 1495; text accompanying notes 106—-07.

137. Post, supra note 4, at 302.

138. Tushnet, supra note 4, at 735-36.

139. See Sullivan, supra note 83, at 1721 (asserting that “private voluntary groups
are poor ground for republican boot camps”).
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The trouble is that the mere fact that both the republican
national culture and religious and ethnic subcultures are “legal”
as well as normative “fields” does not imply that the content of
their laws necessarily will correspond. Nor does it imply that
participation in one naturally will extend to participation in the
other.”*® Although the “law” of an intermediate association and
the law of the polity do harmonize at times, this is likely a
fortuity or, even more likely, the result of relationships of
interdependence between the subgroup and the dominant culture
that produce “assimilation.” The process of cultural assimilation
may or may not include overtly coercive interactions imposed
by the dominant society, such as forced conversions or the
discriminatory denial of benefits. But at the point where the
norms of the larger society are internalized by the subcommunity
so that the laws of both “harmonize,” a process of assimilation
undoubtedly has occurred. -

This suggests that a basic conflict exists between the legal
pluralist recognition of conflicting sovereignties and a republican
vision of plural “cultures” glued together by assimilation. We
cannot have it both ways. The choice creates a dilemma for the
civicrepublicans and cultural pluralists who share the perception
that cultural assimilation is a harm that should not be counte-
nanced by pluralist law. Either they must forego the commit-
ment to the primacy of a unitary official law and embrace legal
pluralism and the feudalist consequences that it seems to entail;
or they must uphold that commitment by limiting the principle
of toleration to the vestigial “perspectives,” “traditions,” and other
badges of a largely assimilated identity; or, with a bit of a
legerdemain, they might embrace alternative legal cultures, but
only ones that are so marginal that they do not pose a realistic
threat to the sovereignty and essential homogeneity of the civic
state.'*!

140. Barnard and Vernon also made this point:

The attribution of mediating properties to sectional groups rests either on a mistake
or an illusion. The theory is mistaken if it relies on the similarity of the processes
occurring at the sectional and general levels, for the resemblance of one level to
another tells us nothing about their actual relationship. It rests on an illusion
if. . . the mediation is demonstrated by reading into the groups beforehand those
properties which are presented as their products.

Barnard & Vernon, supra note 81, at 195.
141. See Tushnet, supra note 4, at 723-29 (noting the marginality of a religion as
an indicator of a successful Free Exercise claim).
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The last is the approach followed in the few cases in which the
courts have deviated from the dominant individualist conception
of cultural and religious associations. In the areas of religion
and public education, for example, the courts have shown some
receptivity to the view that religious and national identity alike
depend on the generation and transmission of norms and values
by holistic communities.'* In adopting this position, courts
implicitly endorse the civic republican view that the state is a
cultural group and that official law is both constituted by and
constitutive of the “civic” culture. At the same time, religious
challenges to public education are the area in which the judiciary
has come closest to the pluralist recognition of the existence and
value of heterogeneous subgroups. In Wisconsin v. Yoder,'* the
Supreme Court went so far as to approximate the legal pluralist
view by accepting the primacy of a holistic religious tradition,
which “pervades and determines the entire mode of life of its
adherents,” over a compulsory state education law.'** In Yoder,
the court protected the “free exercise” of the Old Order Amish
religion. But similar claims by religious groups less marginal
and less isolated than the Amish have not prevailed similarly.*®

142. The strongest recognition that the survival of a religious community depends
on the community’s ability to inculcate its norms in its youth came in Wisconsin v. Yoder,
in which the Supreme Court granted the Amish an exemption from Wisconsin's
compulsory school law on the ground that it “interpose[d] a serious barrier to the
integration of the Amish child into the Amish religious community.” 406 U.S. 205,211-12
(1972). The Court further observed that “the values and programs of the modern second-
ary school are in sharp conflict with the fundamental mode of life mandated by the Amish
religion.” Id. at 217. The Supreme Court’s recognition that the polity of the United States
itself is a community of values whose transmission is required in order for it to survive
is repeated in many cases. For example, in Westside Board of Education v. Mergens,
Justice Marshall asserted that the mission of encouraging participation in student
clubs—includingreligiousclubs—“comports with the Court’sacknowledgment ‘that public
schools are vitally important “in the preparation of individuals for participation as
citizens,” and as vehicles for “inculcating fundamental values necessary to the mainte-
nance of a democratic political system.”’” 496 U.S. 226, 265 (1990) (Marshall, J.,
concurring) (quoting Board of Educ. v. Pico, 457 U.S. 853, 864 (1982) (quoting Ambach
v. Norwick, 441 U.S. 68, 76-77 (1979))); see Bethel School Dist. v. Fraser, 478 U.S. 675,
683 (1986) (“The process of educating our youth for citizenship in public schools is not
confined to books, the curriculum, and the civics class; schools must teach by example
the shared values of a civilized social order.”); School Dist. v. Schempp, 374 U.S. 203,
241-42 (1963) (Brennan, J., concurring) (“It is implicit in the history and character of
American public education that the public schools serve a uniquely public functionl:]
thetraining of American citizensin an atmosphere free of parochial, divisive, or separatist
influences of any sort—an atmosphere in which children may assimilate a heritage
common to all American groups and religions.”).

143. 406 U.S. 205 (1972).

144. Id. at 210.

145. See, e.g., Mozert v. Hawkins County Bd. of Educ., 827 F.2d 1058, 1070 (6th Cir.
1987) (holding that the requirement that public school students use textbooks chosen
by school authorities does not create an unconstitutional burden under the Free Exercise
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The courts also have recognized nominally the “sovereignty”
of Indian tribes.*® But this recognition must be qualified by the
relationship of dependence and domination that nevertheless
exists between the tribes and the federal government,'* in the
same way that the judicial recognition of Amish legal and
religious autonomy must be qualified by its marginality.
Subgroups which are neither marginal (as are the Amish) nor
subordinated by an explicit hierarchical structure of jurisdiction
(as in the case of Native Americans) have not been treated as
sovereign legal cultures, despite the fact that their “values” and
“customs” may receive occasional recognition.

CONCLUSION

Is cultural “preservation,” without an ongoing commitment to
separate juridical authority or sovereignty, the most that
American constitutional law has to offer its subcommunities?
Is the demise of the medieval kehilah, or more saliently, the
failure of the New York Kehillah of this century, illustrative of
the levelling effect of the liberal order?

This Article has described how the transformation from
medieval corporatism to nation-state eviscerated the kehilah
form. The promises and imperatives of a liberal order were
incompatible with ongoing Jewish communal autonomy—as
Judah Magnes observed in the last years of the New York
experiment.'® Jews themselves internalized some of the liberal
promises (equal citizenship) and imperatives (loyalty to the state).
At the same time, a combination of internal Jewish impulses and
external forces (for example, anti-Semitism) served to sustain
more than a vestige of an ongoing group affiliation —more indeed
than the nineteenth-century conception of Judaism as a
Religionsgemeinschaft allowed. Challenging the view of religion
as a voluntary confession of faith and free association of
individuals, a variety of modes of collective, secular Jewish

Clause), cert.denied, 484 U.S. 1066 (1988). For an extended analysis of Mozert inrelation
to the question of assimilation in a pluralist society, see Nomi M. Stolzenberg, “He Drew
a Circle that Shut MeQut. . .”: Assimilation, Indoctrination,and the Paradoxofa Liberal
Education, 106 HARV. L. REV. (forthcoming Jan. 1993).

146. See, e.g., Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56, 58, 63 (1978).

147. See Resnik, supra note 1, at 674.

148. See supra text accompanying notes 59-61.
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expression have surfaced in this century: Zionist, Diaspora
autonomist, and Yiddishist, to name only a few.

The persistence of Jewish communal expression should
sensitize us to the limitations of American constitutional
principles of tolerance, which are based on an unbroken boundary
dividing the public (legal/political) from the private (religious)
realm. Perhaps, as some have suggested, American constitutional
law should be reconstituted to accord greater autonomy to
religious and nonreligious legal-cultural “fields.”*® But despite
the intellectual allure of eliminating “false distinctions” between
public and private, religious and nonreligious realms, our
comparison of legal pluralist and cultural pluralist views suggests
that the protection of autonomous legal orders cannot be achieved
fully within the framework of a unitary national system of law.
Vestiges of such orders can survive and no doubt will survive
in a liberal regime. But to maintain that multiple legal orders
could be fully respected and protected is, as the legal pluralists
would surely point out, a pipe dream. The full protection of an
alternative legal culture only can be obtained at the price of
dismantling central political order, except in cases, like that of
the Amish, where the alternative order is extremely marginal
and insular. By contrast, more than a million New York Jews
in the 1920s hardly satisfy the criteria of marginality and
insularity. Nor would a revived kehilah in the future.

This example suggests why a system more sympathetic to such
communal forms not only is incompatible with our current
system, but also is, in certain ways, undesirable. The very
“harms” wrought by the ascendence of the liberal order—the
disintegration of the kehilah, assimilation, alienation—have
played a considerable role in reshaping modern Jewish identity.
Jewish culture is not a static entity, defined independently of
other cultures. It was not so even in the relatively insular
medieval kehilah form, which, after all, reflected the conception
of political and social order prevalent in the host society as much
as any “internal” religious doctrine. Indeed, Jewish culture
continually has been reconstituted by a mixture of influences and
forces emanating from both within and without. Hence, assimila-
tion, understood broadly as adaptation to the host society, cannot
be regarded unambiguously as a harm, as the cultural pluralists

149. See supra text accompanying notes 87-92.
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and the civic republicans suggest. To do so only enforces a group
right to stasis—a stasis whose conditions, ironically, are defined
by an ephemeral set of authorities in response to a momentary
convergence of forces.



