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In the Japanese case, with regard to what came later to be
known as Minimata disease, Chisso stopped its scientist’s
investigations. The deformities were eventually linked to
Chisso, and the victims sued. The Japanese court ruled that
“the defendant’s plant discharged acetaldehyde wastewater
with negligence at all times, and even though the quality and
content of the wastewater of the defendant’s plants satisfied
statutory limitations and administrative standards, and even if
the treatment methods it employed were superior to those
taken at the work yards of other companies in the same
industry, these are not enough. . . . No plant can be
permitted to infringe on and run at the sacrifice of the lives
and health of the regional residents.” Over time Chisso paid
out indemnity of tens of millions of dollars.

In the case of the silver recovery company in Chicago,
workers sickened and were blinded from cyanide, and one
died. The company itself was prosecuted under the general
criminal law and convicted of negligent homicide, and the
company'’s officials were convicted of murder, convictions
that were eventually reduced to manslaughter.

In the Dow Chemical case, in which I was the
shareholders’ counsel for a time, management lost its
argument in federal court that concerns other than profit had
no place in discussion at a shareholder meeting, though it was
supported by the Securities and Exchange Commission. The
shareholder proposal with respect to napalm was defeated,
the management inconsistently introducing the national
interest into the argument. Eventually Dow ceased
manufacturing napalm.

These of course are examples that have become public.
Questions whether values are going to be taken into account
for their own sake and whether corporate managers are to
think themselves in any way responsible for the consequences
of the decisions they make arise in myriad milder ways every
day.

Some of these example cases involve the criminal law, and
I should emphasize how much that has entered the debate
over corporate responsibility in the United States in the last
15 years, really since the Reagan revolution reduced
administrative regulation and it simultaneously became clear
that in any case the regulated could often effectively “capture’
the regulators. The general criminal law in the United States,
the common law of crime, is now directed at corporations

»

themselves as persons and supplements specific provisions
directed at corporations as such. As you know, the accounting
firm [Arthur] Andersen was recently indicted and convicted.
There was much surprise that only one Andersen partner was
indicted individually; in fact this is a common pattern.

But there is opposition to the application of the criminal
law to corporations, not just because they are corporations
and not individuals, but because they are business
corporations. It surfaced with force in 2000 in the
widespread debate over the Ford-Firestone vehicle rollover
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problem, which ended with Congress introducing criminal
sanctions into auto safety regulation, one of the few
remaining regulatory fields where there had been only civil
fines. Of interest to us here is the distinctive feature of
criminal law, that the values it protects, life, safety,
environmental integrity, and competitive markets, are to be
internalized. You are generally not convicted for breaking a
rule: the very rule is that you are not to be indifferent to the
value. You cannot define criminal homicide, for instance, in
any more definite way than a showing of indifference to the
value of human life.

This reaches deep into business decision making. Even if
there is a quite specific administrative rule forbidding on pain
of criminal sanction the trucking of explosives through New
York’s tunnels, it is standard law that a trucking company may
be convicted for such trucking of explosives though it does
not know about the rule. “Ignorance of the law is no defense”
is the awkward way it is put, awkward because a sane
defendant is not thought to be ignorant of what counts in
criminal law. It’s not a “rule” that limits your choice of routes,
it’s a value. The criminal mind, the mental element that
makes such trucking a crime, is precisely indifference to the
possibility of explosion in the tunnel, not indifference to
“rule-breaking.”

What will develop in China in this respect will depend
upon the nature and processes of Chinese criminal law, and
one can imagine some period of contraction in its
application. The expanding application of the criminal law in
a business setting in the United States produces continuing,
strong opposition. But I think we can see that what is really
being argued about is much more general, the nature of the
decision making within business corporations that we as a
community want to have, or that we as the world want to
have now that we are in a globalized business setting

The other major development that bears on corporate
responsibility, other than the recent turn to the criminal law,
is a new focus on the functioning and responsibility of
corporate lawyers. Professional ethics, or the law applying to
lawyers, is sometimes thought of as set apart from questions
of substantive law, or the law governing what lawyers’ clients
should do, and its remedies as also set apart from the
remedies of substantive law. But ethics and substantive law
are not so separate where the corporation is the client and
the lawyer is counsel to the corporate entity and not to
particular individuals associated with the entity.

The fusion occurs in two ways. The corporation can’t
speak for itself. What its interests are has to be decided in
order to say whether lawyers have fulfilled their duty to it.
You can’t simply ask it directly what its interests are. The
other fusion of ethics and substance, where the corporation is
the client, is in the fact that a lawyer is not merely advisor,
negotiator, and defender, but an actor deeply involved in the
doing of what corporations do.




Corporate lawyers’ recent experience in
the United States reflects this fusion.

Government agencies, such as the
Securities and Exchange Commission and the
Office of Thrift Supervision overseeing
banking institutions, have disciplinary
authority and can bar lawyers from whole
fields of practice, and they have done so, on
the ground that, given substantive corporate
law, the lawyer has violated his or her
fiduciary duty to the client, which is clearly
the entity. Management representatives of
the entity may be arguing on behalf of the
accused lawyer, that she did what they told
her to do, but they too have been deemed to
be speaking for themselves and not for the
entity.

B UT ETHICS AND
SUBSTANTIVE
LAW ARE NOT SO
SEPARATE WHERE
THE CORPORATION
{S THE CLIENT AND
THE LAWYER IS
COUNSEL TO THE
CORPORATE ENTITY
AND NOT TO
PARTICULAR
INDIVIDUALS
ASSOCIATED WITH
THE ENTITY.

indeed in February there was a
reconsideration and a reaffirmation of this
change. Before, the confidentiality rules
required that the client be committing a
criminal act and that the danger be
“imminent.” Now there is no requirement of
criminality and the danger of death or
substantial bodily harm need only be
reasonably certain. The lawyer is not
required to warn and prevent harm, not yet.
But he has no longer a defense that his
responsibility to his client absolves him from
being concerned about the consequences of
his silence. In the same way others,
accountants, even someday engineers
perhaps, may have no defense that their
responsibility to the business corporate

Very large damage awards have been paid
to bondholders, minority stockholders, and
government agencies representing the customers of bankrupt
savings and loan institutions, by law firms that are among our
best known. When I say large, I mean large. The partners of
Kaye Scholer in New York were sued for $275 million by the
government on behalf of depositors and settled for $41
million. Jones Day settled for $24 million with investors in
one savings and loan, and settled with the government for
$51 million after facing possible damages of $500 million.
Paul, Weiss settled for $45 million. Implicit in these rulings
and settlements is a determination that the interests of the
business entity include to some degree the interests of these
groups and the values they represent, bondholders,
depositors, small shareholders. And — here is the second
aspect of the blending I mentioned — lawyers were held
personally responsible for losses that were caused (as a matter
of fact) by their actions and failure to act, where these actions
could not be protected or defended by a claim that they were
fulfilling a duty to their client, the entity as a whole.

This means that the inevitable presence of lawyers,
inevitable because organizations cannot do without them, acts
as an independent check on the business decision making
going on under the corporation’s authority and on its behalf.
Introduce as a client a creature that cannot speak for itself, an
entity that is not an individual human being, and the most
interesting things occur, among them that the lawyer herself
is seen as an actor in the world with responsibility for
consequences.

Most recently, just a few months ago, the American Bar
Association changed its Model Rules of Professional
Responsibility to provide that a lawyer was authorized to
reveal client confidences, without the consent of other
representatives of the client — and here I quote the new rule
— “to the extent the lawyer reasonably believes necessary to
prevent reasonably certain death or substantial bodily harm.”
This change was not effected without a considerable fight;

entity absolves them from responsibility for
consequences. Again, as the corporate bar
and professional regulation in China develop along with the
reorganization of Chinese industry after accession to the
WTO, lawyers and other professionals may begin to have
something of a similar role in China.

In the largest view, the “China question” as it relates
particularly to corporate responsibility seems to me to have
two parts or sides.

One concerns the decision making and the constituents of
the emerging private corporations in the People’s Republic
[of China (PRC)], whose guiding purposes as defined in the
Company Law of 1993 and 1999 are not put in terms of
exclusive profit “maximization.” Chinese statutory language is
not unlike the law’s language of business corporate purpose in
America. My English translation of the corporate purpose
clauses in the People’s Republic Company Act contemplates
operation “with a view to improving economic return.” The
American Law Institute contemplates making corporate
decisions “with a view to enhancing corporate profit,” and this
parallel language was chosen by the Institute after a proposal
to describe the purpose of an American business corporation
as “long-term profit maximization” was specifically rejected.

The PRC Company Act provides further that “in
conducting its business, a company must . . . strengthen the
development of socialist spiritual civilization,” again, in my
English translation. Perhaps someone during discussion will
say how this reads in Chinese and what alternative translations
would be. And the Act requires consultation with workers
before making decisions affecting them, giving them a status
somewhat less definite than in European companies where
workers elect part of the Board of Directors, or even in
British corporations, where British law instructs directors to
take into account the interests of the employees in general as
well as the interests of the sharcholders. But, as one might
expect in China, the interests of workers are at least
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introduced explicitly into the decision-making process even if
they are not given specific weight. However enforced or
enforceable these company law provisions may be at the
moment, they do define the standard and the shape of the
present ideal.

Then there are the state-owned enterprises, which have
quite definite obligations to a variety of the groups that I
listed as examples earlier. The question there will be how far
those responsibilities will be legally modified and whether,
indeed, competition and rigorous financial accounting will
make some or many of those obligations impossible. I might
say that such modifications or shedding would fall far short of
moving to a position in law or in fact of corporation
irresponsibility, the mode of thought in which all substantive
value is external, none is internalized, and all mental activity
is calculation.

This, the Chinese side of the question, is matched by the
question raised for the United States and other Western
economies by China’s looming presence in the business of the
world. As competition from Chinese industry increases,
ad\'antagcd presumably for some time by lower labor costs,
market constraints on corporate decision-making processes in
the United States may increase. I say may increase. We do not
know how competition is going to play out, what the relative
advantages are going to be or how large a factor labor costs
will be. We do know that there has historically almost never
been a perfect market in the ideal sense of economic theory
that takes away all discretion. Business decisions will not
become virtually automatic, with bankruptcy and
disappearance attending any incorrect decision in the way
extinction attends any incorrect “decision” of the genes in
evolutionary competition. We know that the market itself will
not answer our question. The question of corporate
responsibility, as a question of real responsibility for the
consequences of a corporation’s actions in the world, will
remain as far as we can see.

Nor will it do in the future, in China, America, or the
world as a whole, to say the responsibility is the customer’s
and the corporation is the slave or tool of the customer, who
can name a price for the protection of a value and protect it
by paying the price to a seller who offers to protect it, “vote”
as it were, put his money where his mouth is. Values do not
work that way, choices are not presented that way, time does
not work that way. Around the world we organize and are
<)rganiZC(i in order to live together, and the business
corporation may already be the major form of human
organization that surrounds decision making through
governmental organization. We no more present ourselves
with a choice whether to respond to and sustain the activities
of a sociopathic mentality in business, utterly indifferent to
value, than we present ourselves with the choice whether to
sustain a sociopathic person at large on the street. “Business”
is not a set of value-free machines, “Business” is a set of living

human organizations allowing us as individuals to live in a
g g
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way we can stand to live — to have lives as individuals we
can justify to ourselves and each other.

But we should not forget, in the debate over corporate
responsibility, that there is no intrinsic conflict between
markets and competition on the one hand and the protection
of substantive value on the other. Competition may be
necessary to keep action and care and attention and energy
up to the mark when the absence of such care, attention, and
energy does violence to others. It is tragic, but love and
concern are not enough, as I think all of us know. Passengers
burn to death in a train whose emergency doors will not
open in a crash. The train crash itself is produced in part by
scheduling breakdowns and chronic delays in starting. All of
this, including the violent and fiery deaths and unimaginable
pain and loss that occur, might have been avoided by one or
another individual going further to check and repair despite
his fatigue, or taking risks to avoid delay, or worrying about
scheduling when that was not precisely within her
instructions. Competition, nagging fear of losing and of
exclusion from property and employment, may sometimes be
the only way of avoiding the daily assaults on life and health
and fair expectation with which corporate responsibility is
concerned. There can certainly be a lively dispute about
“ruthless competition,” its virtues and its vices, but the truth
is that competition as such can be in the service of what

human beings hold most dear.
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