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FALL 1992] The Tort of Bad Faith

tort, they have required proof of wrongful conduct on the part
of the insurer for recovery of consequential damages."2 This
conduct is very similar, if not identical, to that required by
some courts for the tort of bad faith. West Virginia, on the
other hand, appears to employ a test that can only be described
as strict liability."

Florida also recognizes extra-contractual damages, but it
has created a private cause of action by statute13 1 under which

129. See supra notes 125-27. The fact thatthe tort ofbadfaith was rejected, however,
has left these courts with the task of articulating a standard of culpability that would
justify the extra-contractual damages. Thus far, that standard is none too clear.

130. West Virginia rejected the concepts of "good faith" and "bad faith," along with
the concepts of "reasonable," "unreasonable," and "wrongful," in enunciating a test for
liability for economic loss and aggravation and inconvenience. See Hayseeds, 352 S.E.2d
at 80. The test, which could be one of strict liability where the insurer took a reasonable,
but ultimately incorrect, position in denying a claim, is simply a question of whether
the insured "substantially prevails" in a suit against a property insurer. Id-

131. The Florida statute states, in pertinent part:

(1) Any person may bring a civil action against an insurer when such person
is damaged:

(b) By the commission of any of the following acts by the insurer:
1. Not attempting in good faith to settle claims when, under all the circum-

stances, it could and should have done so, had it acted fairly and honestly toward
its insured and with due regard for his interests;

2. Making claims payments to insureds or beneficiaries not accompanied by
a statement setting forth the coverage under which payments are being made; or

3. Except as to liability coverages, failing to promptly settle claims, when the
obligation to settle a claim has become reasonably clear, under one portion of the
insurance policy coverage in order to influence settlements under other portions
of the insurance policy coverage.

Notwithstanding the provisions of the above to the contrary, a person pursuing
a remedy under this section need not prove that such act was committed or
performed with such frequency as to indicate a general business practice.

(3) Upon adverse adjudication at trial or upon appeal, the insurer shall be
liable fordamages, togetherwith court costs andreasonable attorney's fees incurred
by the plaintiff.

(4) No punitive damages shall be awarded under this section unless the acts
giving rise to the violation occur with such frequency as to indicate a general
business practice and these acts are:

(a) Willful, wanton, and malicious;
(b) In reckless disregard for the rights of any insured; or
(c) In reckless disregard for the rights of a beneficiary under a life insurance
contract.

Any person who pursues a claim under this subsection shall post in advance the
costs of discovery. Such costs shall be awarded to the insurer if no punitive
damages are awarded to the plaintiff.
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insurers may be held liable for bad faith in dealing with claims
of their insureds.1,3 2  Thus, in twenty-nine states in this
country, insurers are now faced with the prospect of a suit for
extra-contractual damages every time they fail to pay the
claims of their insureds fully and in a timely manner. In fact,
counts containing such claims are included so routinely in
lawsuits against insurance companies that one has to wonder
if the claims practices of insurers in fact have deteriorated so
badly. Common sense would question such a proposition and,
at the very least, calls for closer scrutiny of these new causes
of action.

B. Are Insurers That Bad?

There is no doubt that insurers do treat individual insureds
badly on occasion, and every so often a particular insurer may
even engage in a general practice of unfair treatment.'33

(7) The civil remedy specified in this section does not preempt any other
remedy or cause of action provided for pursuant to any other statute or pursuant
to the common law of this state. Any person may obtain a judgment under either
the common law remedy of bad faith or this statutory remedy, but shall not be
entitled to a judgment under both remedies. This section shall not be construed
to create a common law cause of action. The damages recoverable pursuant to this
section shall include those damages which are a reasonably foreseeable result of
a specified violation of this section by the insurer and may include an award or
judgment in an amount that exceeds the policy limits.

FLA. STAT. ch. 624.155 (Supp. 1991).
Although subsection (7) of the Florida statute permits an insured to resort to the

common law remedy of bad faith," the Supreme Court of Florida has never recognized
such a cause of action, nor have the lower courts. See Opperman v. Nationwide Mut.
Fire Ins. Co., 515 So. 2d 263, 265-66 (Fla. Dist. Ct. App. 1987), review denied, 523 So. 2d
578 (Fla. 1988).

132. Rhode Island is the only other state to codify a cause of action for bad faith.
See supra note 118.

133. See, e.g., Hawkins v. Allstate Ins. Co., 733 P.2d 1073,1083-85 (Ariz.) (upholding
$15,000 compensatory and $3.5 million punitive damages awards where evidence
supported the conclusion that the insurer engaged in a general practice of routine,
automatic deductions, regardless of their validity, in valuing insureds' losses under auto
collision coverage), cert. denied, 484 U.S. 874 (1987); Republic Ins. Co. v. Hires, 810 P.2d
790,791-93 (Nev. 1991) (upholding a $410,000 compensatory award but reducing a $22.5
million punitive award to $5 million where the insurer made it a practice, particularly
with regard to lower- and middle-income policyholders who are less likely to dispute the
insurer's position, to offer to settle claims for amounts substantially below their true
value and then by delay, harassment, and intimidation force claimants to accept settle-
ment for amounts less than what was actually due). Such cases represent the exception,
however, rather than the rule. In reviewing all of the first-party bad-faith decisions by
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Although such practices by insurers do occur, they are by no
means limited to insurers. On the contrary, they seem to be
inherent in any large institution. Government agencies, as
well as private corporations, are largely bureaucracies, and
bureaucracies by nature fail to take into account individual
needs. In an attempt to administer the functions of a large
and complex enterprise systematically, be it government or
private, there is a need for organization which, in turn, leads
to divisions having specialized functions and actions dictated
by fixed rules under a hierarchy of authority. That kind of
organization often lacks the flexibility needed for attention
to unique individual needs. Without such attention, there are
opportunities for mistreatment of individuals without and
within the organization.

Insurance companies are no exception when it comes to their
insureds. In an attempt to be efficient, claims are handled
on a mass-production basis. This type of claims process
inevitably leads to errors, but it does not mean that every
incorrect denial is the result of bad faith. In fact, very few
fit in this category if by bad faith one means that the insurer
has acted in a completely capricious or, in the language of the
model unfair claims practices legislation developed by the
NAIC, a flagrant and conscious manner. 13 Nevertheless, even
though abuses may be a predictable and even an understand-
able phenomenon, they do not have to be tolerated, especially
when the public interest is affected seriously. The question,
rather, is how to minimize the mistreatment most efficaciously.
After all, the insureds ultimately are paying the freight.

C. Undue Exposure Can Be Debilitating

In the context of insurance claims practices, it is clear that
some measures were needed to redress the legitimate

the courts of last resort in this country, I found that the overwhelming majority of cases
involved allegations of isolated conduct rather than any practice or pattern by a particular
insurer, much less by the insurance industry as a whole. As noted previously, this is
one of the reasons why the unfair claims practice legislation adopted by most states failed
to provide adequate remedies to the individual insured. See supra text accompanying
notes 47-52.

134. See supra text accompanying note 49.

FALL 1992]
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complaints of insureds, but now it appears that the balance
may have been tipped too far in their favor by unduly exposing
insurers to extra-contractual damages. The judicial filling of
the vacuum left by the legislative and administrative processes
was justified when it was made; real abuses by insurers need
to be identified and corrected. Nevertheless, the new tort
remedy, although necessary in some form, now shows signs
of being too oppressive on an industry whose financial vitality
and efficiency are essential to social well-being. Multimillion
dollar awards for wrongfully denying claims not only are
unnecessary to correct the situation, but such awards, which
often have a windfall nature,1 35 may raise the cost of insurance
for the vast numbers of insureds who are not mistreated and
may do great harm to the risk-transfer-and-distribution
mechanism in our society by making insurance so expensive
that it can no longer be purchased like a household commodity.
There is a point at which potential insureds will either elect
reduced coverage or forgo purchases or other activities because
of insurance costs. This negative impact certainly could extend
to and affect the standard of living for individuals if too much
of their income must be spent on premiums that spread the
costs of awards for extra-contractual damages and the related
expenses of defending against such claims, in addition to
covering the primary risks insured against. On a larger scale,
it could negate that which may otherwise be economically and
socially achievable in this country, particularly if the punitive
awards are not better regulated.

There is a delicate balance in the interdependent relation-
ship between risk distribution and the economic development
of any society."3 If the relationship becomes unbalanced in
either direction, it could retard economic development. When
insurance costs absorb a disproportionate amount of the gross
national product, particularly when a substantial part of that
cost goes to pay for noneconomic consequential harm and

135. Very frequently bad-faith awards contain punitive damages that are many times
the amount of compensatory damages. See, e.g., Eichenseerv. Reserve Life Ins. Co., 934
F.2d 1377, 1380, 1386 (5th Cir. 1991) (awarding $1000 in compensatory damages and
$500,000 in punitive damages); Gourley v. State Farm Mut. Auto. Ins. Co., 806 P.2d 1342,
1344 (Cal. 1991) (awarding $16,000 in compensatory damages and $1.5 million in punitive
damages). Although there are sound policy reasons for awarding some amount of punitive
damages, it still must be recognized that such damages do not compensate any loss and
that some insureds are made wealthy quite fortuitously.

136. See supra notes 30-32 and accompanying text.
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punitive awards as contrasted to losses against which the
insurance was purchased, the cost of spreading loss may
hinder, rather than facilitate, economic development. This
arrested development will adversely affect the ability to
achieve social goals. Thus, a proper balance must be struck
between the interests of insureds and insurers.

Achieving that balance through the common-law development
of the tort of bad faith has not been completely satisfactory.
The common-law process is, at best, fitful; and there is no
guarantee that the courts will develop a definitive and timely
answer to the problems. The issues must be recognized first
and then properly framed at the trial level. Even when the
issues are preserved properly, there is no assurance that they
will be resolved on appeal. As to appellate resolutions, so
much depends on the participants and their abilities to define
the issues and to articulate clear solutions. Moreover, the
judicial process of common-law decision making is not designed
to develop all the information necessary to make informed
choices as to the proper solution to a perceived problem. The
legislative process is often the best vehicle. Thus, judges
cannot and should not do it all. Largely because of the
unpredictability of and the inherent limitations on the judicial
process, the new causes of action have proven to be a relatively
crude and oppressive remedy for a situation that requires the
interests at stake to be balanced more delicately, and to be
balanced the same way throughout the United States. At the
very least, there is definitely room for improvement, parti-
cularly with regard to the standard of culpability and the
available remedies.

IV. THE STANDARD OF CULPABILITY

A. What Constitutes "Bad Faith"?

In their attempts to impose new obligations in the relation-
ships established by an insurance contract, the courts seized
on the basic principle that there is a duty of good faith and
fair dealing arising from every contract. 137 In the context of

137. See supra note 97 and accompanying text.

FALL 1992]
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insurance contracts, neither the insured nor the insurer is to
do anything to prevent the other from receiving the benefit
of his bargain." This principle obviously influenced the label
given by most courts to the new cause of action, the "tort of
bad faith." The term "bad faith," however, is not self-defining,
nor has it historically been a recognized, independent basis
of culpability in tort law. It has come to mean different things
to different courts.1" Consequently, its use has caused
definitional problems from the outset.

Early on, in the attempt to define the duty of a liability
insurer to settle claims against its insureds, courts struggled
to articulate the appropriate standard of culpability when the
insurer was alleged to have breached its duty of good faith and
fair dealing.140 Did the cause of action require a conscious dis-
regard of the insured's interests, or did it only require a failure
of the insurer to exercise due care in the settlement process? 141

Was "bad faith" just the converse of "good faith" or did the
former involve a different standard?142 Did the standard
encompass both a duty to exercise due care, an objective
standard, and a duty to act in good faith, a subjective stan-
dard?143 Did "bad faith" mean that the insured had to prove
the insurer acted maliciously or from evil motives?'" All of
these issues were raised in the context of third-party insurance
situations, but there were no definitive answers.

B. The Third-Party Cases

A number of courts, in the course of addressing third-party
insurance issues, concluded that the standard had to be

138. See Comunale v. Traders & Gen. Ins. Co., 328 P.2d 198, 200-01 (Cal. 1958).
139. See Hilker v. Western Auto. Ins. Co., 235 N.W. 413,414 (Wis. 1931) (discussing

the duty of good faith that an insurer owes to an insured).
140. See Crisci v. Security Ins. Co., 426 P.2d 173, 176 (Cal. 1967); Comunale v. Traders

& Gen. Ins. Co., 328 P.2d 198,200-01 (Cal. 1958); Brown v. Guarantee Ins. Co., 319 P.2d
69, 75 (Cal. Dist. Ct. App. 1957); Eastham v. Oregon Auto. Ins. Co., 540 P.2d 364, 367
(Or. 1975), reh'g denied, 542 P.2d 895 (Or. 1975); see also Robert E. Keeton, Liability
Insurance and Responsibility for Settlement, 67 HARV. L. REV. 1136, 1139-48 (1954)
(discussing various standards used to define the duty to settle).

141. See KEETON & WIDISS, supra note 19, § 7.8(b).
142. See id.
143. See id.
144. See id.
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defined by reference to the fact that the relationship between
the insured and insurer under a liability policy may be viewed
as fiduciary in nature."4 5 Nonetheless, this conclusion did not
lead to agreement among the courts that the test for liability
should be framed in traditional terms. The decision whether
the liability insurer did or did not have a duty to defend
typically required only answering a relatively simple question
of contract law: Did the alleged facts upon which the third-
party claim was based fall within the coverage provided to the
insured?4 6

In comparison, the decision whether the insurer should have
settled the claim against its insured required more complex
work. The latter required an evaluation of how the insurer
should have acted. Even after the facts were found as to how
the insurer did act, there still had to be some judgment
regarding the decision of the insurer whether or not to settle
the claim against its insured, a decision that involved such
imponderables as what the trier of fact might decide as to the
merits of the claim if the case were not settled. This decision,
usually to be rendered by a jury of laypersons, quite often
would involve the issue of liability as well as that for damages.
How should the insurer's prediction regarding the resolution
of these issues be reviewed once a verdict was in fact rendered
that exceeded the policy limits? Was the test to be one of
whether the insurer honestly believed there would be a very
small risk that the jury would find the insured to be liable or
that, even if found liable, the risk of a verdict in excess of the
policy limit was remote? Or was the test to be what an
ordinarily prudent liability insurer would have done under the
circumstances? The former involved a factual inquiry alone
while the latter required that the facts, once found, be
compared with a norm. The test to be selected was not self-
evident, nor could it have been because the duty had a
schizophrenic quality to it.

Resolution of the issue seemed to be stymied by the fact that
the new duty arose out of a contractual relationship, the

145. See, e.g., Farmers Group, Inc. v. Trimble, 691 P.2d 1138, 1142 (Colo. 1984).
146. Some courts have given a broader interpretation to the duty to defend, including

situations where the insurer is aware of facts that may give rise to coverage even though
not pled by the third-party claimant. See, e.g., Lanoue v. Fireman's Fund Am. Ins. Cos.,
278 N.W.2d 49, 53 (Minn. 1979); Fitzpatrick v. American Honda Motor Co., Inc., 575
N.E.2d 90, 92-94 (N.Y. 1991).

FALL 19921
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breach of which usually is not determined by any standard of
culpability. Yet the court had to select a standard by which
the duty to settle could be judged, a duty that called both for
good faith and fair dealing. 4 7 The duty seemed to call for two
inconsistent tests: (1) an evaluation of the insurer's conduct
in comparison with some norm in order to determine whether
the insurer had dealt with the insured fairly; and (2) a deter-
mination whether the insurer honestly believed that what it
was doing was the correct thing to do. A normative standard
is, in effect, an objective standard and is inconsistent with the
possibility of framing the issue in terms of whether the insurer
had acted in an honest belief, that is, in good faith. Good faith
is a subjective standard that involves a test of what the actor
knew and thought and does not require any comparison with
a norm. Thus, good faith is more consistent with a test that
inquires whether the harm to the insured has been caused
intentionally or recklessly, whereas a test of fair dealing is
more consistent with the use of a standard such as that for
negligence. The courts could have opted for a subjective test
that would have made the breach of the duty to settle an
intentional or reckless tort, or they might have chosen an
objective test that would have made the breach a negligence-
based tort. They did neither. 4 '

Rather than employing these more orthodox tort terms ex-
clusively, the courts also talked about the amount of consider-
ation the insurer should give to the insured's interests,'49

injecting notions of loyalty that arose from the fiduciary
aspects of the relationship. Viewing the relationship as
fiduciary in nature may have obfuscated, if not confounded,
the resolution in tort terms. It was obvious that both the in-
surer and the insured had legitimate interests in the

147. See Comunale v. Traders & Gen. Ins. Co., 328 P.2d 198, 200-01 (Cal. 1958)
(holding that the implied covenant of good faith and fair dealing that arises in every
contract requires the insurer to settle in an appropriate case even though the express
terms of the policy do not impose such a duty).

148. Although two courts have discussed the possibility of adopting a standard of
strict liability where an excess verdict is returned after a liability insurer fails to accept
a settlement offer, such a standard has yet to be adopted. See Crisci v. Security Ins.
Co., 426 P.2d 173, 177 (Cal. 1967); Rova Farms Resort, Inc. v. Investors Ins. Co. of Am.,
323 A.2d 495, 510 (N.J. 1974).

149. Most courts have held that the insurer must give equal consideration to the
insured's interests in deciding whether to accept a settlement offer. A few have held
that the insurer must give greater consideration to the insured's interests than it gives
to its own. See KEETON & WIDISS, supra note 19, § 7.8(b)(2).
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settlement question. Just as obviously, their interests did not
necessarily lead to the same answer."W The imposition of a
requirement that the insurer demonstrate greater fidelity to
the interests of the insured than to its own interests, a
requirement traditionally imposed on a fiduciary,' appeared
to be the imposition of a duty to settle in any case where there
was any appreciable risk of an excess judgment. A settlement
would be required even when the risk was very low that the
claimant would win at all or that there would be an excess
judgment even if the claimant won. Thus, imposition of the
traditional obligations of a fiduciary would deny to the insurer
the ability to look after its own interests, which included the
interests of all of its insureds. The particular insured's
interest would be paramount, necessitating a settlement unless
the third-party claim was clearly groundless.

The courts were not prepared to take the fiduciary theory
so far and the resulting tension may have led some courts to
speak simultaneously of requirements of good faith and of due
care. 15 2 The articulation of both a subjective and an objective
standard, inconsistent as they may be, seemed to be a way of
confirming that the insurer did not owe complete fidelity to
its insured to the exclusion of any concern for its own inter-
ests. 1" On the other hand, many courts were not convinced
that a pure tort analysis produced the appropriate balance
between the parties given the position of control of the
litigation by a liability insurer."M In any event, this was the
state of the law defining a liability insurer's duty to settle
third-party claims that provided the backdrop against which
the courts were to recognize a cause of action for "bad faith"
in first-party situations.

150. See supra notes 71-75 and accompanying text.
151. See 2AAUSTIN W. ScoTr&WInLLAMF. FRATCHEP, THE LAW OF TRUSTS § 170(4th

ed. 1987).
152. See, e.g., Glenn v. Fleming, 799 P.2d 79, 89 (Kan. 1990).
153. For example, in Maine Bonding & Casualty Co. v. Centennial Insurance Co.,

the court acknowledged that in the past it had used the terms "good faith," 'bad faith,"
and "due care" in defining a liability insurer's duty regarding settlements, but now said
that to do so tends to inject an inappropriate subjective element-the insurer's state of
mind-into the formula. See 693 P.2d 1296, 1299 (Or. 1985). The court went on to hold
that the insurer's duty is best expressed by an objective test, namely, whether the insurer
exercised due care under the circumstances. See id.

154. See KEETON & WIDISS, supra note 19, § 7.8(b).

FALL 1992]
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Yet even though the third-party decisions were relied on to
recognize a new cause of action in first-party cases, they were
of little help in defining the duty in first-party cases. The
relationship between the insurer and insured in the latter
cases did not involve the power of the insurer to control the
third-party tort litigation and did not evoke any notions of
fiduciary obligations. Thus, there was no occasion to talk in
terms of giving equal consideration to the interests of the
insured. By hindsight, the third-party cases provided a poor
analogy for recognizing a tort duty in first-party cases 55 and
it is no wonder that they were of little assistance in developing
the standard of culpability for the new cause of action. In fact,
the two types of relationships were not "merely two different
aspects of the same duty.""

C. The First-Party Cases

The standard for determining liability in the early first-party
cases once again was expressed in terms of a duty of good faith
and fair dealing, 5 7 just as in the original third-party cases.
Although the breach of the duty in first-party cases was
characterized ambiguously as an act of "bad faith," the early
decisions talked more in terms of requiring conscious
wrongdoing by an insurer." s The refusal to pay a claim in the
face of insurer knowledge that there was no reasonable basis
for doing so was the paradigm situation. There was no doubt
that when the insurer acted in such an unjustifiable manner,

155. Some courts have refused to recognize the tort of bad faith in first-party cases,
at least in part, because the first-party insurance relationship does not give rise to a
fiduciary obligation on the party of the insurer. See Lawton v. Great S.W. Fire Ins. Co.,
392 A.2d 576, 580 (N.H. 1978); Farris v. United States Fidelity & Guar. Co., 587 P.2d
1015, 1019 (Or. 1978). But cf. Drop Anchor Realty Trust v. Hartford Fire Ins. Co., 496
A.2d 339 (N.H. 1985) (recognizing that consequential economic loss and attorneys' fees
may be recovered in first-party cases for breach of contract).

156. See supra text accompanying note 98.
157. See Gruenberg v. Aetna Ins. Co., 510 P.2d 1032, 1037 (Cal. 1973) (relying on

third-party cases).
158. See id. at 1038; Grand Sheet Metal Prods. Co. v. Protection Mut. Ins. Co., 375

A.2d 428, 429 (Conn. Super. Ct. 1977); Ledingham v. Blue Cross Plan for Hosp. Care,
330 NE.2d 540,546 (111. App. Ct.), rev'd on other grounds, 356 N.E.2d 75 (111. 1976); State
Farm Gen. Ins. Co. v. Clifton, 527 P.2d 798,800 (N.M. 1974); Christian v. American Home
Assurance Co., 577 P.2d 899, 904 (Okla. 1978).
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that is, with actual knowledge of no reasonable basis for
refusal, the new cause of action incorporated a subjective test
that would fit comfortably within the orthodox definition of
an intentional tort.'59 If limited to such circumstances, the
tort of bad faith in first-party situations would have been a
less formidable development in the law and certainly not as
devastating to the rule of Hadley v. Baxendale. The cases did
not follow this path, however. It was not long before the term
"bad faith" was employed to mean something more, raising
serious questions as to exactly what conduct was included in
the meaning of the term.

In 1978, the Supreme Court of Wisconsin decided Anderson
v. Continental Insurance Co.' 60 and took the lead in the area
by articulating a detailed standard of culpability. Although
the Wisconsin court specifically referred to the new cause of
action as an intentional tort,'' the opinion appeared to go
beyond the orthodox definition of intent16 2 as it sought to
delineate the standard of culpability for the new tort:

159. The second Restatement of Torts provides, "he word 'intent' is used throughout
the Restatement of this Subject to denote that the actor desires to cause consequences
of his act, or that he believes that the consequences are substantially certain to result
from it." RESTATEMENT (SECOND) OF TORTS § 8A (1965). The drafters explained:

a. "Intent," as it is used throughout the Restatement of Torts, has reference
to the consequences of an act rather than the act itself. When an actor fires a gun
in the midst of the Mojave Desert, he intends to pull the trigger; but when the
bullet hits a person who is present in the desert without the actor's knowledge,
he does not intend that result. "Intent" is limited, wherever it is used, to the
consequences of the act.

b. All consequences which the actor desires to bring about are intended, as the
word is used in this Restatement. Intent is not, however, limited to consequences

which are desired. If the actor knows that the consequences are certain, or sub-
stantially certain, to result from his act, and still goes ahead, he is treated by the

law as if he had in fact desired to produce the result. As the probability that the
consequences will follow decreases, and becomes less than substantial certainty,
the actor's conduct loses the character of intent, and becomes mere recklessness,
as defined in § 500. As the probability decreases further, and amounts only to a..

risk that the result will follow, it becomes ordinary negligence, as defined in § 282.
All three have their important place in the law of torts, but the liability attached
to them will differ.

I& cmts. a, b.
160. 271 N.W.2d 368 (Wis. 1978).
161. Id. at 376.
162. See supra note 159.
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To show a claim for bad faith, a plaintiff must show the
absence of a reasonable basis for denying benefits of the
policy and the defendant's knowledge or reckless disregard
of the lack of a reasonable basis for denying the claim.
It is apparent, then, that the tort of bad faith is an inten-
tional one. "Bad faith" by definition cannot be uninten-
tional ....

While we have stated above that, for proof of bad faith,
there must be an absence of a reasonable basis for denial
of policy benefits and the knowledge or reckless disregard
of a reasonable basis for a denial, implicit in that test is
our conclusion that the knowledge of the lack of a reason-
able basis may be inferred and imputed to an insurance
company where there is a reckless disregard of a lack of
a reasonable basis for denial or a reckless indifference to
facts or to proofs submitted by the insured.

Under these tests of the tort of bad faith, an insurance
company, however, may challenge claims which are fairly
debatable and will be found liable only where it has
intentionally denied (or failed to process or pay) a claim
without a reasonable basis."6

This formulation has proved to be the most complete by any
court to date and a number of jurisdictions have followed it
in first-party insurance cases. Nonetheless, not all courts have
seen fit to embrace it.

Of the twenty-nine jurisdictions that now permit extra-
contractual damages in first-party insurance cases on some
basis akin to the tort of bad faith,' ten purport to follow the
Anderson test.1"5 These courts have not indicated that they
are willing to embrace any standard of culpability other than

163. Anderson, 271 N.W.2d at 376-77.
164. See supra notes 101-131.
165. See GulfAtl. Life Ins. Co. v. Barnes, 405 So. 2d916, 924 (Ala. 1981); State Farm

Fire & Casualty Co. v. Nicholson, 777 P.2d 1152, 1154 n.3 (Alaska 1989) (approving a
jury instruction using, inter alia, "reckless indifference" to the interests or rights of an
insured); Travelers Ins. Co. v. Savio, 706 P.2d 1258, 1274 (Colo. 1985); Curry v. Fireman's
Fund Ins. Co., 784 S.W.2d 176,178 (Ky. 1989) (adoptingthe dissenting opinion in Federal
Kemper Ins. Co. v. Hornback, 711 S.W.2d 844, 846-47 (Ky. 1986), which argued for
adoption of the Anderson test); Braesch v. Union Ins. Co., 464 N.W.2d 769, 778 (Neb.
1991); Motorists Mut. Ins. Co. v. Said, 590 N.E.2d 1228, 1235-36 (Ohio 1992); Bibeault
v. Hanover Ins. Co., 417 A.2d 313, 319 (R.I. 1980); In re Certification of Question of Law,
399 N.W.2d 320, 324 (S.D. 1987); Fehring v. Republic Ins. Co., 347 N.W.2d 595, 600-01
(Wis. 1984); McCullough v. Golden Rule Ins. Co., 789 P.2d 855, 860 (Wyo. 1990).
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intentional or reckless conduct. On the other hand, two other
jurisdictions have expanded the basis of culpability to include
gross negligence,"' and as many as three others may have
extended the tort to encompass negligent conduct.6 7 One
jurisdiction appears even to have adopted strict liability as
the test, albeit on a theory of breach of contract.16 The courts

166. See Aetna Casualty & Sur. Co. v. Day, 487 So. 2d 830,832 (Miss. 1986); Jessen
v. National Excess Ins. Co., 776 P.2d 1244, 1247 (N.M. 1989).

167. South Carolina has held that "the jury is entitled to consider negligence on the
issue of unreasonable refusal to pay benefits." Nichols v. State Farm Mut. Auto. Ins.
Co., 306 S.E.2d 616,620 (S.C. 1983). In addition, Iowa and Texas may permit negligent
conduct to suffice for a bad-faith claim.

In Kiner v. Reliance Insurance Co., the Supreme Court of Iowa was asked to pass
judgment on an instruction that require d the jury to find that the insurer "knew or should
have known there was not a reasonable basis for denying payment" as the test for bad
faith. 463 N.W.2d 9, 12 (Iowa 1990) (emphasis omitted). The insurer argued that under
Iowa law the plaintiffwas required to prove that the insurerknew or recklessly disregard-
ed the fact that there was no reasonable basis for denying the claim and that this involves
an element of intent which was lacking in the instruction. Id. In a somewhat confusing
opinion, the court first said that in the context of bad-faith claims that "reckless
disregard" would exist if an insurer knows or has reason to know that it has no basis
for denying the claim but does so anyway. See id. (citing RESTATEMENT (SECOND) OF TORTS
§ 500 (1965)). Then the court intimated that this standard for "reckless disregard" was
somehow different from that employed in Anderson and that "reckless disregard" in the
latter sense was not a necessary element in a bad-faith claim. See id. at 13. The court
since has stated that the Kiner decision modified the second part of the Anderson test.
See Reuterv. State Farm Mut. Auto. Ins. Co., 469 N.W.2d 250,253 (Iowa 1991). However,
it is not clear how Kiner differs from Anderson in practice.

Kiner would appear to adopt the Restatement definition of "reckless," which requires
the actor to know or"have reason to know" that there is a great risk that harm will ensue
from her conduct. See RESTATEMENT (SECOND) OF TORTS § 500 (1965). However, the Kiner
court cited the Texas Supreme Court case of Aranda v. Insurance Co. of North America
in support of its holding that the Iowa jury instruction correctly stated the law in that
the test used there was substantially the same as that approved in the Texas case. See
463 N.W.2d at 13 (citing Aranda v. Insurance Co. ofN. Am., 748 S.W.2d 210 (Tex. 1988)).
In Aranda, the Texas court held that the insured must prove that the insurer "knew
or should have known" that there was no reasonable basis for denying the claim. 748
S.W.2d at 213.

The Restatement draws a distinction between "having reason to know" and "should
know," see RESTATEMENT (SECOND) OF TORTS § 12 (1965), and uses only the former to define
"reckless," reserving the latter for lesser forms of culpability such as negligence, see id.
§ 500 & cmts. In any event, if Iowa and Texas permit a finding of bad faith on the basis
that the insurer "should have known" that there was no reasonable basis for denying
the claim, they are employing a negligence standard. For more discussion on the dif-
ference between reckless and negligent conduct, see infra text accompanying notes 175-79.

168. The Supreme Court of West Virginia has stated: L

It is now the majority rule in American courts that when an insurer wrongfully
withholds or unreasonably delays payment of an insured's claim, the insurer is
liable for all foreseeable, consequential damages naturally flowing from the delay.
Unfortunately, awards of consequential damages currently turn on judicial inter-
pretation of such malleable and easily manipulated concepts as "reasonable,"
"unreasonable," "wrongful," "good faith" and "bad faith." We believe that the
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in the remaining thirteen jurisdictions169 have not indicated
clearly whether they will go beyond some test akin to that for
an intentional tort and, if so, whether they will stop at the
perimeters ofAnderson. Moreover, as will be discussed below,
on close examination the perimeters of Anderson are not all
that well defined. Even if more courts were to follow the
Wisconsin decision, there is still a great deal of work to be
done on the definition of "bad faith."

D. Defining the Levels of Culpability

Although the Anderson definition of the standard of culp-
ability for the tort of bad faith has garnered the most support,
it is not as clear as it might be. At best, the test is ambiguous
as to its inclusion of reckless conduct; moreover, it is unclear
what the court means when it says that intent may be inferred

interests of both the parties and the judicial system would be better served by the
enunciation of a clear, bright line standard governing the availability of con-
sequential damages in property damages insurance cases. Accordingly, we hold
today that when a policyholder substantially prevails in a property damage suit
against an insurer, the policyholder is entitled to damages for net economic loss
caused by the delay in settlement, as well as an award for aggravation and
inconvenience.

Hayseeds, Inc. v. State Farm Fire & Casualty, 352 S.E.2d 73,80 (W. Va. 1986) (citation
omitted).

169. Of the remaining thirteen jurisdictions, Indiana, New Hampshire, and Utah
have rejected tort as the basis for consequential damages in bad faith cases. See supra
text accompanying notes 125-127. At present they have required some type of conscious
wrongdoing, even though the cause of action is based on a breach of contract theory.
It remains to be seen whether they will follow the lead of West Virginia in eventually
applying a test of strict liability. See supra text accompanying notes 129-30.

Florida has a statutory right to recover that appears to employ strict liability for failure
to provide a statement setting forth the coverage under which payments are being made,
but may have limited other claims to conscious wrongdoing. See supra note 131.

At one point, Arizona expressly reserved the question ofwhether negligence will suffice
and was conspicuously ambiguous on the issue of whether reckless conduct will support
a cause of action for bad faith. See Rawlings v. Apodaca, 726 P.2d 565, 576 (Ariz. 1986).
However, as this Article was in press, the Arizona Supreme Court, in summarizing its
prior decisions on the subject, stated that the tort of bad faith could not be proven by
showing mere negligence, but that it required proof that the insurer knew its conduct
was unreasonable or acted so recklessly that such knowledge could be imputed to it.
See Deese v. State Farm Mut. Auto. Ins. Co., 838 P.2d 1265, 1268-69 (Ariz. 1992).

The other eight states-Arkansas, California, Connecticut, Idaho, Montana, Nevada,
North Dakota, and Oklahoma-have not indicated whether they will follow Anderson
or develop a different basis for liability for the tort of bad faith in first-party insurance
cases.
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from such conduct."0 At worst, the Anderson test may lead
to an unwarranted expansion of the tort of bad faith beyond
intentional or reckless conduct because of the court's failure
to apply orthodox tort definitions of culpability. In my view,
clarification is needed, and there is no better way to begin this
task than with a review of the American Law Institute's efforts
to summarize American common law through the various
Restatements.

The second Restatement of Torts classifies the various types
of culpable conduct, distinguishing among them on the basis
of cognition. The degree to which the actor appreciates or
understands that harm will or may result from his conduct
determines the classification of the conduct as intentional,
reckless, or merely negligent. 7' The classification of inten-
tional torts, the most egregious conduct, 7 2 is limited to that
conduct in which the actor has actual knowledge or knows with
substantial certainty that his conduct will result in harm to
another. 173 When this test is set beside that of the next level
ofegregiousness-recklessness' 4-the ambiguity inAnderson
becomes apparent.

The Restatement defines a "reckless" actor as one who knows
or has reason to know facts which would lead a reasonable
person to realize not just that his conduct creates an unreason-
able risk of harm to another, but that his conduct is highly
likely to result in the harm.7 5 Without these elements, the

170. This is evidenced by the fact that the Supreme Court of Iowa apparently reads
the Anderson test for reckless conduct as different from the definition found in the Re-
statement (Second) of Torts. See supra note 167.

171. See supra note 159.
172. The second Restatement ofTorts makes a distinction between intent and motive,

i.e., the reason why a person so acted. See RESTATEMENT (SECOND) OF TORTS § 44 (1965).
A bad motive or reason for the conduct in question may affect the damages to be awarded,
but, as a general proposition, it is not a required element of most intentional torts. There
are exceptions though, such as for malicious prosecution. See id. § 653 (1977).

173. See supra note 159.
174. The term "reckless" is usually expressed as part of the phrase "willful, wanton

and reckless," but today each term is considered to mean the same thing. W. PAGE KEETON
ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 34, at 212 (5th ed. 1984). The second
Restatement of Torts uses the one term "reckless" in lieu of the three. See RESTATEMENT
(SECOND) OF TORTS § 500, Special Note (1965).

175. The Restatement provides:

The actor's conduct is in reckless disregard of the safety of another if he does an
act or intentionally fails to do an act which it is his duty to the other to do, knowing
or having reason to know of facts which would lead a reasonable man to realize,
not only that his conduct creates an unreasonable risk of physical harm to another,
but also that such risk is substantially greater than that which is necessary to make
his conduct negligent.
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