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A SPECIAL SECTION 

COOK LECTURE PROVIDES CONFERENCE KEYNOTE 

ANTITRUST INTERVENTION: WHEN? HOW? How MUCH? 

As leader of the U.S. Justice 
Departments antitrust cases against 
Microsoft, VISNMasterCard, and American 
Airlines, Joel I. Klein analyzed the changing 
nature of our economy from the center of 
the arena. "The changes brought by the 
evolution in information and 
biotechnology are so profound that no one 
is able to appreciate their impact," Klein 
told a Law School audience in March as he 
delivered the 2001 William W Cook 
Lecture on American Institutions. 

Kleins lecture, "The Role of 
Government in the Emerging High Tech 
Global Economy," kicked off the conference 
Law, Policy and the Convergence of 
Telecommunications and Computing 
Technologies, ·a probing, multi-sided 
examination of the present and future 
connections between emerging 
technologies and the laws and policies that 
monitor and regulate them. (See 
accompanying story) 

In a sense, Klein delivered two talks in 
one: the first part of his lecture dealt with 
governments role vis-a-vis the changing 
economy; the second, what he called the 
"most significant" part, focused on what he 
sees as a declining sense of democracy and 
community. 

"I watched and observed our economy 
during an enormous transitional period, 
from the 'old' economy to what we call the 
'new' economy," Klein said. "I've come to 
the conclusion that we as a nation put too 
much faith in the free market and too little 
[faith] in government." 

For three reasons: 
1) Competitive markets are the best way to 

maximize wealth creation, but you need 
regulation at some point. 

2) Without antitrust regulations, markets 
will be dominated by large corporations. 

3) "Even if we get antitrust right, we only 
will have maximized wealth creation -
but not answered the question of 
allocation." 
"All of these questions must be resolved 

in one way or another by some form of 
government. . . . The market will not 
resolve these fundamental issues for our 
society. . . . We are at serious risk as a 
people of undervaluing government and 
perhaps of overvaluing the market." 

48 THE UNIVERSITY OF MICHIGAN LAW SCHOOL 

PHOTO BY GREGORY FOX 

The free market should be given "as much freedom 
as possible," former Assistant U.S. Attorney 
General Joel I. Klein explains as he delivers the 
2001 William W Cooh Lecture on American 
Institutions. Klein's talk served as the opening 
address in the conj erence Law, Policy and the 
Convergence of Telecommunications and Computing 
Technologies, held at the Law School in March. 
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Klein did not advocate a constant or 
heavy-handed intervention by government. 
Instead, he said, "the, best market 
regulation there can be is competition by 
free and independent competitors. And 
when that exists the government should 
stay out." In this time of economic 
transition, he added, the market should be 
given "as much freedom as possible." 

But free markets don't always work if 
left alone, he continued. For example, 
airline deregulation has reduced 
competition and led to a half dozen 
dominant airlines protected by the "hub" 
concept. 

"I think we're not debating whether to 
intervene, but we're debating how much, 
how often, and under what circumstances," 
he stated. "Human imperfectability cannot 
be an excuse for abdication. I think good 
antitrust [regulation] is doable." 

"I believe there is a greater impediment 
to competition and efficient markets in the 
absence of competition that results without 
government intervention." 

Turning to the "most significant part of 
my talk," Klein voiced his "concern for the 
decline of government as an institution and 
its consequences for our nation." The 
"digital divide" is widening, he noted, and 
"for all these and other reasons, just as in 
the past, we will need strong and 
important government institutions to bring 
the will to bear on these technology­
generated questions." 

QuotingJohn Kennedys famous "Ask 
not what your country can do for you. Ask 
what you can do for your country," Klein 
observed that "today, this spirit, I fear, has 
been displaced by a collective sense of 'Its 
time to get mine."' 

"I think President Bush is on to 
something when he attempts to introduce a 
new civility into public policy," Klein said. 
"Our government will be a whole lot better 
off if the politics of personality is moved to 
the back and the merits of public debate 
become the matter of discourse." 
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seems to offer us a new hybridized way to 
analyze, store, or transmit information. 
And the interactions surprise us, at times 
outpacing our ability to foresee the impact 
on our culture, our economy, and our 
policy." 

The virtual crystal ball offers a cloudy 
yet intoxicating vision - a vision still too 
elusive to breed agreement. AOls Davis 
says "at the center of the technology 
revolution is the consumer." But Professor 
Douglas Lichtman of the University of 
Chicago, says Davis is "wrong" on two 
points: "The customer is not always right, 
and the consumer does not always win." 

Davis and Lichtman were participants in 
the discussion "Adapting to Rapid Changes 
in Consumer Behavior," one of eight 
discussion sessions that made up the three 
days of the conference. 

Each of the separate discussions 
included a talk followed by response from 
two or more specialists in the field. 
(See adjoining list.) Among the subjects for 
discussion were personal privacy, the 
digital divide, and the "new" economy. 

To take one example, the session on 
privacy featured Michigan Attorney 
General Jennifer M. Granholm as main 
speaker. To Granholm, Michigans top 
lawyer, the question is "what is, and what 
can be the legal baseline? ... I think we've 
got to set forth a basic privacy right that is 
articulated in a law of personal identifiable 
information and allow the market to 
respond." But as respondent Jonah Seiger 
of mindshare Internet Campaigns noted: 
In regard to personally identifiable 
information (Pll), "the state of the law is 
muddled in the area of data privacy. The 
core issue is that consumers should have 
control over how their identities are 
managed online. [And] there is the 
question of preemption. If there are 
50 different state laws, you can't do 
business well. I think its fair to say ... 
that the big doubt we need to confront is 
the issue of federal preemption." 

Continued on page 50 

A SPECIAL SECTION 

MEET THE SPEAKERS 

Steven Gorosh, '85 
Executive Vice President, NorthPoint 
Communications 

"Bridging the Digital Divide" 

Gorosh is former executive vice 
president, general counsel, and founder of 
NorthPoint Communications, a pioneer in 
providing Digital Subscriber Line (DSL) 
service. He led the fight to establish 
regulatory protections to spur the 
development of a competitive carrier 
industry for DSL, and led the landmark 
battle for line sharing. 
■ Half of American households have 
access to the Internet, and fast-growing 
broadband access now accounts for 
10 percent of connections. Seventy-five 
percent of households with $75,000 or 
higher annual income are connected to 
the Internet, but only 13 percent of those 
under $15,000. African Americans, 
Latinos, and people with disabilities have 
lower connection rates than others. 
■ The "digital divide" has implications 
"for a vigorous democracy" and equal 
access can be a civil rights issue. 
■ The longer the digital divide exists 
"the greater the probability that the 
disparity will increase." 

Three panelists provided discussion 
after Gorosh's remarks: Professor James 
S. Fishkin of the University of Texas at 
Austin; Professor W. Russell Neuman of 
the University of Pennsylvania; and 
Professor Paul J. Resnick of the 
University of Michigan School of 
Information. 

Rick Snyder, '82 
Chief Executive Officer, Ardesta LLC 

"Technology Transfer and 
Tech Investing" 
(luncheon talk) 

Snyder, co-founder and chief executive 
officer of Ardesta LLC, is dedicated to 
developing the microsystems industry 
through investing in startup and early 
stage companies and providing business 
and technical resources support. He 
previously served as president and chief 
operating officer of Gateway Inc. 
■ After a decade of great prosperity, the 
downturn in the economy, for high-tech 
firms especially, is "really economic reality 
returned." 
■ "What is the current investing climate? 
The food chain is fundamentally damaged 
at this time. It's a very tough environment 
... and I see it continuing for some time, 
perhaps out to the latter part of 2002." 
■ Universities and the public sector 
generally are driving the technology 
transfer sector, and tech transfer will 
provide the next hot opportunities. "First 
and foremost, if the universities had not 
gone out and done it, the Internet would 
not be what we know today." University­
sponsored research totaled $23.5 billion 
in 1999, and this level of university-based 
research raises issues of publication vs. 
secrecy, cash vs. equity and fair 
compensation, exclusivity, negotiations, 
and companies themselves. 

The United States needs more centers 
of technological excellence. No one 
questions top tier centers like Silicon 
Valley, and "Ann Arbor is on the cusp. We 
have to get a little more belief in 
ourselves." A technology excellence 
center needs five things: technology, 
capital, an infrastructure of attorneys and 
bankers, people with the skills to be 
CEOs and marketing vice presidents, and 
a social culture that encourages 
innovative thinking. 
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