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OKLAHOMA SCHOOL FINANCE LITIGATION:
SHIFTING FROM EQUITY TO ADEQUACY

Mark S. Grossman”

This Article traces the history of Oklahoma school finance litigation from
the initial challenge based on funding inequity to a recent lawsuit found-
ed on alleged constitutional inadequacies in the state system. Although the
legal challenge based on funding inequity was unsuccessful in the courts,
the pendency of the suit helped push the state legislature toward some re-
forms. The threat of a new lawsuit based on alleged inadequacies in the
state school system, together with a serious funding shortfall, propelled a
comprehensive education reform plan through the state legislature in
1990. The association of local school boards that led the equity challenge
nevertheless remained dissatisfied with the lack of sufficient funds and
funding reform and again sued the state, claiming that, despite reforms,
the school system was and would remain constitutionally inadequate. The
author, one of the attorneys for the association, looks back at the genesis
of the association and the impact of the equity lawsuit in Oklahoma and
explains how this group of local school boards came to challenge the state
school system as constitutionally inadequate. The author also explains
how the association became sidetracked and ultimately was pulled apart
before trial by political factors and tensions between its original goal of
funding equity and the demands of an adequacy-based constitutional
challenge.

INTRODUCTION

In September 1990, a group of forty local school boards in
Oklahoma filed suit to challenge the constitutionality of the
state’s common school funding system.! This group called itself
the Fair School Finance Council of Oklahoma (FSFC).? The
FSFC contended that the state’s funding system delivered funds
insufficient to enable school districts to offer an adequate

* Shareholder-director, Crowe & Dunlevy, P.C., Oklahoma City, Oklahoma. B.A.
1979, Yale University; J.D. 1983, University of Southern California Law School. Mr.
Grossman, whose practice is focused on civil litigation and appellate advocacy, has been
a principal attorney in several lawsuits challenging the constitutionality of state laws
in Oklahoma.

1. Petition for Declaratory Judgment and Injunctive Relief §f 1-2, Fair Sch. Fin.
Council of Okla., Inc. v. State (Okla. Dist. Ct. filed Sept. 6, 1990) (No. CJ-90-7165)
[hereinafter Fair Sch. Fin. Council I} (on file with the University of Michigan Journal
of Law Reform).

2. Id.q1.
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education to all schoolchildren in the state, as guaranteed by
the state constitution.® I was a principal attorney for the FSFC,
responsible for drafting the petition and subsequent briefing,
arguing motions before the district court, and leading the
discovery effort. I was intimately involved in the decision to
proceed with the lawsuit and helped to shape the strategy that
this group pursued in Oklahoma. This Article outlines the
events leading up to this lawsuit, explains the FSFC’s approach
and purposes, and explores the impact of the FSFC’s suit on
school finance in Oklahoma.

The lawsuit was noteworthy in several respects. First, the
FSFC originally was formed to pursue funding equity among
local school districts, but it turned to the theme of adequacy
after the state supreme court rejected its earlier equity chal-
lenge in Fair School Finance Council I1.* In general terms, the
“equity” argument was that students in school districts with
funding below state norms were being denied their right to
equal educational opportunity implicit in the state constitution.’
The “adequacy” argument proceeded from the proposition that
students in underfunded districts were denied the right to an
adequate education as guaranteed by the state constitution.®
Second, the lawsuit was commenced despite approval, by the
Oklahoma House of Representatives, of sweeping education
reform legislation that promised to generate millions of addi-
tional dollars for the common school system.” Finally, the suit
was premised largely on prospective effects, rather than on past
results from inadequate funding.®

While Fair School Finance Council II had a promising begin-
ning, political factors combined to stall the litigation. Many
school districts stepped back from the campaign for fear of
losing those reforms instituted prior to the adequacy litiga-
tion.? The attention of the media, the State Legislature, and
the public was diverted to other services that also complained

3. Id. g 2.

4. Fair Sch. Fin. Council of Okla., Inc. v. State, 746 P.2d 1135, 1137 (Okla. 1987)
{hereinafter Fair Sch. Fin. Council I).

5. Id. at 1141,

6. Id. at 1149,

7. H.B. 1017, 424 Leg., 1st Ex. Sess., 1989 Okla. Sess. Laws 167 (codified as
amended in scattered sections of OKLA. STAT. tit. 70). As will be discussed, infra text
accompanying notes 62—69, not all of H.B. 1017 was enacted into law. Thus, the entire
piece of legislation will be referred to hereinafter as H.B. 1017.

8. See infra Part I1.A-I1.B.

9. See infra Part I11.
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of underfunding: welfare, prisons, mental health, and higher
education. As a result, common school education slipped from
the center stage in Oklahoma, and the lawsuit has never been
pursued to a judgment.

I. BACKGROUND

A. The Oklahoma School Finance System Circa 1980

The FSFC was incorporated in 1980 by local school board
members and superintendents long frustrated with the school
funding system.'” As in most states, public schools initially were
funded with ad valorem property taxes assessed by school dis-
tricts and counties.! The Oklahoma Constitution set limits on
the millage rates allowed to support schools, and the millages
became insufficient within a few years.'? Although the consti-
tutional limitations were adjusted several times,'® the adjust-
ments could not keep pace with financial need. Amending the
Oklahoma Constitution to increase any taxing authority was a
laborious process, particularly in a state with strong agrarian,

.

10.  Articles of Incorporation, Fair Sch. Fin. Council of Oklahoma, Inc., art. 4 (filed
Mar. 11, 1980) (on file with the University of Michigan Journal of Law Reform)
thereinafter FSFC Articles of Incorporation]; cf. Minutes of a Meeting of the Fair School
Finance Council, Aug. 11, 1979 (documenting that participating schools voted unani-
mously to continue the Fair School Finance Council and noting that the Council had
been meeting prior to incorporation) (on file with the University of Michigan Journal
of Law Reform).

11. RL. WiLLIAMS, THE CONSTITUTION AND ENABLING ACT OF THE STATE OF OKLAHOMA
ANNOTATED 137-38, 150 (1912) (reporting OKLA. CONST. art. X, §§ 9, 10, 26). Ad valorem
taxes are taxes levied on property based on its assessed value. Id. at 137, § 9 note.
Generally, ad valorem taxes are levied by local government authorities, based on local
government valuations, and are the traditional source for local school district revenue.
JACK PARKER & GENE PINGLETON, FINANCING EDUCATION IN OKLAHOMA 1981-1982, at 6
(1981). Certain state revenues were dedicated to support common schools in Oklahoma,
but these revenues were largely derived from ad valorem-type taxes and returned to the
county from which they were generated. Id. In Oklahoma, 10% of the gross production
tax on oil and gas produced in a county, most of the revenue from motor vehicle licenses
and registrations, and revenue from the rural electric cooperative tax were all sent back
to the county of origin to be apportioned among the school districts within that county.
Id. at 7. Only revenue and interest from dedicated school lands were centrally distribut-
ed to school districts in Oklahoma based on average daily attendance. Id. at 7-8.

12. As evidence of these insufficiencies, the millage limitations were amended to
provide more funding, and the State Legislature appropriated aid for so-called “weak”
school districts. See infra text accompanying notes 27-28.

13. OKLA. CONST. art. X, §§ 9, 10, 26 and historical notes.
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fiscally conservative roots. Common schools also had to compete
with other social services, such as libraries and county health
departments, for shares of the local ad valorem tax base.'*

Consistent with its populist roots, Oklahoma exalted local
control over the potential efficiencies of state control. Early in
its history, the state was divided into several thousand school
districts.’ In the school year of 1980-1981, the year in which
the FSFC had commenced its original lawsuit, 618 school
districts still existed, with a total average daily membership of
only 565,000.'¢ Thus, the average district served less than 1000
students. Local tax assessors imposed their own classification
and valuation practices within their jurisdictions so long as
assessment percentages were within constitutional limitations."
As early as 1924, the Tax Code Revision Commission com-
plained, “it is a notorious fact that in scarcely any two counties
is the property assessed in a uniform manner or at the same
value.”® The first report of the Oklahoma Tax Commission in
1932 noted similarly that “monstrous disparities have been
shown to exist in the assessment of properties of the same kind
and class in the several counties of the state for ad valorem
taxation.”"

Traditionally, public utilities have been assessed at the
highest rates.”® In recent years the construction and operation

14. Alexander Holmes, Oklahoma’s Property Tax System: Theory and Practice 7,
38-39 (1991) (finding that while originally only schools were allowed to receive ad
valorem taxes, the county departments of health and cooperative joint library systems,
vocational and technical schools, and emergency medical services were later given a
share of the property tax) (unpublished manuscript, on file with the University of
Michigan Journal of Law Reform); see, e.g., OKLA. CONST. art. X, § 9A (county health
department), § 9B (area vocational and technical schools), § 9C (emergency medical
services), § 9D (solid waste management), § 10A (county libraries).

15. PARKER & PINGLETON, supra note 11, at 37.

16. 1980-1981 OKLA. STATE DEP'T OF EDUC. ANN. REP. 129.

17. See Holmes, supra note 14, at 3, 12-13. For discussions of the assessment
disparities between counties and the State Board of Equalization’s failure to comply
with court orders to equalize the valuation of property across counties, see State ex rel.
Poulos v. State Bd. of Equalization, 646 P.2d 1269, 1273 (Okla. 1982) [hereinafter
Poulos III}; Cantrell v. Sanders, 610 P.2d 227, 231 (Okla. 1980); State ex rel. Poulos v.
State Bd. of Equalization, 552 P.2d 1138, 1139 (Okla. 1976) [hereinafter Poulos II]; and
State ex rel. Poulos v. State Bd. of Equalization, 552 P.2d 1134, 1137 (Okla. 1975)
[hereinafter Poulos I).

18. Holmes, supra note 14, at 1.

19. Id. (citing 1932 OKLA. TAX COMM'N ANN. REP.).

20.  Public utility property has been assessed at more than twice the average rates
for commercial or industrial property. Id. at 33-34. The QOklahoma Tax Commission
appraises public utility property because it generally is scattered throughout a large
area and valuation is complex. Id. at 32. In 1976, the federal government prohibited
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of an electrical power generating station within a particular
rural school district in Oklahoma has been a tremendous boon
to that school district, enabling it to collect revenues far in
excess of relative need while keeping assessments on individual
property owners low.?! Such assessment inequities and abuses
generated a spate of lawsuits in the 1970s and 1980s.?2 When
the Oklahoma Supreme Court, in a series of rulings, ordered
the State Board of Equalization to make assessments more
uniform,” many of the locally elected assessors appeared in
effect to thumb their noses at the court, either by carrying on
as before or by making few substantive changes.?*

As a result of the assessment abuses, Oklahoma turned to a
foundation aid system of state funding.?® This system was
intended to supplement the ad valorem system and to enable all
school districts to fund “full educational opportunities for all
children.”” The state funding formula, however, should have
been designed to encourage districts to levy the maximum
allowable ad valorem millages and thus discourage any district
from freeloading on state funds. A second category designated
“Incentive Aid” was included in the state aid formula, and this
additional money was offered if the school districts voted for

states from assessing railroad property at a greater rate than the state average for
commercial or industrial property. Railroad Revitalization and Regulatory Reform Act
of 1976, Pub. L. No. 94-210, § 306, 90 Stat. 31, 54 (codified as amended at 49 U.S.C.
§ 11,503 (1988)). The federal government extended similar protections to airline
property in 1982. Tax Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248,
§ 532, 96 Stat. 324, 701 (codified as amended at 49 U.S.C. § 1513(d) (Supp. V 1993)).
As a result, owners of electric or gas utilities face the highest assessment rates of
commercial or industrial property owners, and therefore school districts with power
generating facilities typically have the most available revenue. See Holmes, supra note
14, at 32-34.

21. The Red Rock school district had a $6.7 million general fund surplus in the
1984-1985 school year, which was nearly 190% greater than the revenues received that
year by the district. Statistics compiled by Dr. William Anderson, consultant and former
Superintendent of Schools for Norman, Oklahoma school district from the State
Department of Education (Mar. 7, 1986) [hereinafter Statistics of Dr. Anderson] (on file
with the University of Michigan Journal of Law Reform).

22.  See, e.g., Poulos I1I, 646 P.2d 1269 (Okla. 1982); Cantrell v. Sanders, 610 P.2d
227 (Okla. 1980); Poulos I1, 552 P.2d 1138 (Okla. 1976), modified, 646 P.2d 1269 (Okla.
1982); Poulos I, 552 P.2d 1134 (Okla. 1975).

23.  See supra note 17.

24. See Poulos III, 646 P.2d at 1271-72 (“[Tlhe wide diversity of assessment
percentages applied by the various county assessors to real property assessments within
the counties has . . . continued to proliferate.”).

25.  Public School Foundation Act of 1965, 1965 Okla. Sess. Laws 742 (repealed
1971).

26. Id. § 2, 1965 Okla. Sess. Laws at 742.
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additional allowed millages.”” Nevertheless, this state aid sys-
tem did little to equalize funding among rich and poor districts,
despite legislative pledges to improve the inequities.?® The
disparities were perpetuated by the distribution of other state
funds outside of the foundation aid formula, in the form of flat
grants for statewide teacher and staff raises.”

Many school districts also faced problems with constitutional
limitations on capital expenditures. The Oklahoma Constitution

27. Id. § 8, 1965 Okla. Sess. Laws at 745. Equalization was perhaps impossible
to achieve through state aid because the state constitution requires that local ad
valorem lévies for school purposes be approved each year by the local voters. OKLA.
CONST. art. X, § 9. By the time the FSFC was formed in 1979, the constitution had
been amended to provide for: (1) 5 mills of a regular county levy of 15 mills appor-
tioned among school districts in the county; (2) an automatic, county-wide 4 mill levy,
distributed among the school districts of the county; (3) a 15 mill school district levy
imposed upon certification of need by the local school board; (4) an emergency 5 mill
levy, if approved each year by a majority of voters in the school district; and (5) a
“local support” levy of 10 mills, if approved each year by a majority of voters in the
school district. Id. The amounts generated by 75% of the county levy and the 15 mill
school district levy were subtracted from the foundation aid calculation, which
effectively forced the school district to levy the 15 mills each year. Incentive Aid was
conditioned on the school district voting an additional levy of up to 5 mills above the
15 mill levy. See 1971 Okla. Sess. Laws 763, § 9 (repealed 1981). As a practical
matter, although all districts, wealthy and poor, might be levying the constitutional
maximum, the impact might be reduced in most wealthy districts by low valuations
and assessments. See Holmes, supra note 14, at 40—-43 (finding that because Oklaho-
ma counties had varying assessment practices, a wealthier school district might
shoulder less of a burden if its property was undervalued).

28. As early as 1919, the State Legislature directed state appropriations to rural
school districts to provide “adequate school facilities.” OKLA. COMP. STAT. § 10,666
(appropriation 1921). In 1923, 1924, and 1925, the State set aside appropriations for
“weak” schools for the same purpose; the State only released funds if the local school
district levied the 15 mills then permitted by Article X, § 9 of the Oklahoma Consti-
tution. 1923 Okla. Sess. Laws 265; 1924 Okla. Sess. Laws 121; 1925 Okla. Sess. Laws
2. In 1927, the idea that state aid should equalize funding among school districts
became manifest with the creation of the “Special Common School Equalization Fund,”
from which the State Board of Education distributed state aid based on relative need
and average daily attendance. 1927 Okla. Sess. Laws 141 (repealed 1949). In 1941, the
concept of the “Minimum Program,” to be financed by “Minimum Program Income” from
the state, was introduced. 1941 Okla. Sess. Laws 402-03 (repealed 1943). In 1949, this
aid was redesignated as “State Equalization Aid,” which included “Basic Aid,” a
base-level state appropriation provided regardless of need. 1941 Okla. Sess. Laws
595-97 (repealed 1951). In introducing the term “Foundation Program Aid” in 1965, the
State Legislature declared that “[s]tate support should, to assure equal educational
opportunity, provide for as large a measure of equalization as possible among districts.”
1965 Okla. Sess. Laws at 743-45.

29. PARKER & PINGLETON, supra note 11, at 49-50. Of the $517 million appropriated
to common schools in the 1980—-1981 school year, $276 million (53%) was distributed in
flat grants for teacher and staff salary increases, while only $211 million (40%) was
distributed through the state aid formula. Brief in Chief of Appellant at 1516, Fair
Sch. Fin. Council I, 746 P.2d 1135 (Okla. 1987) (No. 56,577) (on file with the University
of Michigan Journal of Law Reform).
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allowed districts to vote to levy only up to five mills for “erect-
ing, remodeling or repairing school buildings, and for purchas-
ing furniture . .. .”® In addition, the Oklahoma Constitution
permitted school districts with an “absolute need” to incur
further bonded indebtedness upon approval of three-fifths of the
district voters, but limited total debt to ten percent of the
assessed valuation of the district.?! This effectively handicapped
districts that lacked higher-valued property. From these limita-
tions developed the so-called “palace to shack” comparison of
facilities between wealthy and poor districts.®? The FSFC’s
suburban school district members had been surrounding their
schools with “temporary” metal buildings to deal with rapidly
growing student populations, while rural district members had
been forced to manage with antiquated and unsafe facilities. By
the late 1970s, wealthier districts received as much as $6200
per pupil annually and carried over large budget surpluses,
while poorer districts had as little as $1200 per pupil annually
to spend.®® A natural constituency thus had developed to pursue
equity litigation.

B. Funding Equity Litigation

The goal of the FSFC upon its incorporation in 1980 was to
pursue equity in common school funding.?* Although the FSFC
had only forty member school districts, a small percentage of
the 620 school districts then existing in Oklahoma, the member
districts represented a large proportion of the state’s schoolchil-
dren.®® The FSFC group included the Tulsa school district, with
the state’s largest average daily attendance, most of the subur-
ban school districts near Tulsa and Oklahoma City, and a
number of the school districts in smaller cities.® Some poorer,

30. OKLA. CONST. art. X, § 10.

31. OKLA. CONST. art. X, § 26.

32. PARKER & PINGLETON, supra note 11, at 52-53. :

33. Brief in Chief of Appellant at 18-19, Fair Sch. Fin. Council I (No. 56,577).

34. FSFC Articles of Incorporation, supra note 10, art. 4.

35. SANDY GARRETT, OKLA. SECRETARY OF EDUC., RESULTS 1990: OKLAHOMA REPORT (1990)
[hereinafter RESULTS 1990] (reportmg that the average daily membership (ADM) for all
school districts in the school year prior to 1990, when the FSFC filed its adequacy suit,
was 574,116.7, while total ADM for all school districts in the FSFC for that year was
over 190,000) (on file with the University of Michigan Journal of Law Reform).

36. Petition for Declaratory Judgment and Injunctive Relief at 2, ] 1, Fair Sch.
Fin. Council II (Okla. Dist. Ct. filed Sept. 6, 1990) (CJ-90-7165) (on file with the
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rural districts, the smallest of which with a student population
of less than 100, also’joined the FSFC.*

In 1980, the FSFC filed a lawsuit in state district court,
alleging that the common school funding system violated the
constitutions of both the Oklahoma and the United States.?®
The state responded by moving to dismiss for failure to state
any constitutional claim, and the state district court granted
the motion,* forcing FSFC to appeal to the Oklahoma Supreme
Court. Briefing was completed in 1982, but the Oklahoma
Supreme Court did not decide the appeal for over five years.*’

Although the State Legislature in the interim passed limited
reforms to the financing system, progress toward funding equity
was minimal. The Legislature instituted “hold harmless” provi-
sions, which guaranteed that wealthier districts would not
suffer any sudden loss of state aid.*' Although intended to be
temporary, these provisions were repeatedly extended.*” The
State Legislature also continued to appropriate money outside
of the state aid formula for statewide teacher and staff salary
raises,” irrespective of a school district’s needs. Moreover, the
Legislature removed transportation supplements from the foun-
dation aid formula and instead distributed aid in the form of
flat grants.** Thus, state money distributed outside of the
formula continued to increase, exacerbating the funding level
disparities between school districts. Oklahoma’s wealthiest

University of Michigan Journal of Law Reform); see also RESULTS 1990, supra note 35,
app. The Tulsa school district ADM for the 1989-1990 school year was 41,044.54. Id.

37. Petition for Declaratory Judgment and Injunctive Relief § 1, Fair Sch. Fin.
Council II (No. CJ-90-7165) (on file with the University of Michigan Journal of Law
Reform); see also RESULTS 1990, supra note 35, app. The Nobletown school district was
the smallest member of the FSFC, with an ADM of 47.65 in the 1989-1990 school
year. Id.

38.  Petition for Declaratory Judgment q 1, Fair Sch. Fin. Council I (Okla. Dist. Ct.
1987) (No. CJ-80-3294) (on file with the University of Michigan Journal of Law Reform).

39. Fair Sch. Fin. Council I, No. CJ-80-3294 (Okla. Dist. Ct. 1987) (on file with the
University of Michigan Journal of Law Reform), affd, 746 P.2d 1135 (Okla. 1987).

40. See Fair Sch. Fin. Council I, 746 P.2d 1135 (Okla. 1987).

41.  OKLA. STAT. tit. 70, § 18-112 (repealed 1989).

42. The Oklahoma Legislature amended the “hold harmless” provision in OKLA.
STAT. tit. 70, § 18-112 almost annually in the following session laws: Act effective July
1, 1986, ch. 259, § 20, 1986 Okla. Sess. Laws 1052, 1068; Act of July 30, 1985, § 15,
1985 Okla. Sess. Laws 1409, 1417; Act effective July 1, 1984, § 11, 1984 Okla. Sess.
Laws 1112, 1121; Act effective July 1, 1983, § 16, 1983 Okla. Sess. Laws, 1085, 1095;
Act effective July 1, 1982, § 12, 1982 Okla. Sess. Laws, 709, 720; see also Act effective
Aug. 1, 1987, § 83, 1987 Okla. Sess. Laws 980, 1016 (reducing the “hold harmless”
guarantee to 67% of any prior amount provided for the 1987-1988 school year).

43.  See supra note 29.

44. PARKER & PINGLETON, supra note 11, at 11-12, 26-27.
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offerings and library, media, and counseling services were cut
back or could not be improved to meet accreditation standards.'*
FSFC members and Department of Education personnel indicat-
ed that early childhood development and parental involvement
programs received minimal attention. Moreover, no state money
was set aside in House Bill 1017 for new computer and techno-
logical education,®® and the school districts had no money left
to pursue improvements in that area.

Legislative and Department of Education leaders had pre-
dicted that the new money would at least boost Oklahoma in
national and regional rankings.”® In actuality, House Bill 1017
revenue only enabled Oklahoma to keep pace with other states.
In the first year, Oklahoma rose from forty-sixth to forty-third
in per pupil spending, and from forty-eighth to forty-seventh in
teacher salaries.’® In the following year, however, Oklahoma
dropped back to its previous rankings in per pupil spending and
teacher salaries.'® For the 1992-1993 school year, the per pupil
spending rank edged up to forty-fifth, yet Oklahoma remained
forty-eighth in the nation and last in its region in teacher
salaries.’® Dr. Holmes’ budget projections, based on prior state
revenue growth and the tax increases under House Bill 1017,
were far below the amounts Task Force 2000 had concluded

amendments aimed at strictly limiting districts from using general fund revenues on
capital expenditures. See, e.g., Act of May 22, 1992, § 6, 1992 Okla. Sess. Laws 1472,
1476 (amending OKLA. STAT. tit. 70, § 1-117(A) (Supp. 1994)). According to Department
of Education personnel, the theory behind this limitation was that it would force wealthy
districts to utilize more of their bonding capacities instead of using surplus general
revenues for capital expenditures. During discovery, the FSFC’s attorneys learned that
many districts had been employing creative accounting for years in order to evade prior
limitations, but that some poorer districts also had been relying on general revenue to
support capital needs and were hurt by this limitation.

129. For example, one of the most serious deficiencies was in counseling services.
While House Bill 1017 required at least one counselor for every 450 students, the
Oklahoma State Department of Education reported that, in May 1992, the state average
was one counselor for every 560 students, that roughly 30% of schools had no counselor,
and that 50% of counselors spent part of their time on non-counseling duties. See Jim
Killackey, Report Calls for Additional School Counselors, DAILY OKLAHOMAN, May 22,
1992, at 13.

130. H.B.1017,§ 17,42d Leg., 1st Ex. Sess., 1989 Okla. Sess. Laws 167, 185 (encour-
aging school districts to use increased state funds for technological education, without
earmarking any funds for such purposes).

131. Ron Jenkins, State Officials Expect Schools to Soar in U.S. Rankings, J. REC.,
June 11, 1991, at 5.

132. State Salary Rank Drops, DAILY OKLAHOMAN, Apr. 10, 1992, at 15.

133. Id.

134. Jim Killackey, State Teachers Rank 48th in Pay, DAILY OKLAHOMAN, Apr. 22,
1993, at 7.
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were necessary to fund its recommended reforms.'*®* Thus, to the
extent that the Task:» Force 2000 projections were correct,
Oklahoma would remain fixed near the bottom among states in
per pupil spending, teacher salaries, and other spending and
performance categories.

Despite mounting evidence that existing funds were not
sufficient to achieve the goals set out in House Bill 1017 and
in the Task Force 2000 report, one problem persisted stub-
bornly in the development of proof for the lawsuit: establishing
that funding adequacy corresponded with educational perfor-
mance. Many FSFC-member suburban school districts had
been for many years at or near the bottom of all the districts
in terms of per pupil spending, yet student test score averages
from those districts were quite high relative to other dis-
tricts.®® By contrast, some school districts with large Native
American populations had been receiving large amounts of
federal aid for many years, yet had persistently low student
test score averages.’® These kinds of facts undoubtedly call
into question the premise that more school spending would
invariably lead to better-educated students.

The FSFC’s attorneys were still in pursuit of the appropriate
experts to testify about the relationship between increased
spending and educational performance when political factors
ultimately pulled apart the FSFC and derailed the adequacy
lawsuit.

135. Compare General Revenue Fund Projections, supra note 111 (showing that
House Bill 1017 tax increases should generate an additional $304 million by the fifth
year of implementation) with TASK FORCE 2000 REPORT, supra note 61, app. at B-2
(estimating that approximately $810 million would be needed in the fifth year of
implementation of its plan).

136. See, e.g., OFFICE OF ACCOUNTABILITY, OKLAHOMA STATE DEP'T OF EDUC., OKLAHOMA
SCHOOL INDICATORS REPORT 1990-1991 app. C at 42 (1992) [hereinafter SCHOOL INDICATORS
REPORT] (finding that in the suburban Edmond school district in the 1990-1991 school
year, average fifth-grade achievement test scores in different subjects ranged from a low
in the 53rd percentile nationally to a high in the 79th percentile) (on file with the
University of Michigan Journal of Law Reform).

137. For example, Adair County, which is known as one of the poorest counties in
Oklahoma in terms of ad valorem taxable wealth, has had most of its school districts
in the upper tier of districts per pupil spending because its proportionately large Native
American student enrollment brings with it a higher proportion of federal dollars.
RESULTS 1990, supra note 35, app. at 1. In the 1984-1985 school year, Cave Springs
district was the poorest district in Adair County in terms of ad valorem wealth, yet it
ranked in the top 20 districts in per pupil spending thanks to state and federal aid.
Statistics of Dr. Anderson, supra note 21. Despite the district’s higher level of total
spending, twelfth graders at Cave Springs High School—which had a Native American
enrollment of 74.2% in the 1990-1991 school year—had only a mean ACT score of 14.5,
more than five points below the state mean. SCHOOL INDICATORS REPORT, supra note 136,
app. C at 234.
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I1I. LOSING MOMENTUM

The time and money that the FSFC had expended on dis-
covery of data at the State Department of Education was a
considerable drag on the litigation, but these problems were not
fatal to the lawsuit. Other considerations arrested the progress
of the suit. The first of these was the continuing controversy
over House Bill 1017’s new taxes.

A. House Bill 1017 Revisited

Opponents of the new taxes were not satisfied with the defeat
in June 1990 of the constitutional amendments that were part
of the House Bill 1017 package.'®® Although he did not aim his
attack directly at House Bill 1017, David Walters rode to victory
in the gubernatorial election in November 1990 on a pledge of
“no new taxes . . . without a vote of the people . . . .”**®* Through
the initiative petition and referendum process, anti-tax groups
later managed to pass a constitutional amendment providing
that new taxes could not be enacted except by a vote of a
three-fourths majority in both chambers of the State Legislature
or by a popular vote.'*® Because the Republican minorities in the
State House and Senate typically constituted more than
one-fourth, this amendment virtually guaranteed that new tax
proposals would fail, given the Republicans’ general anti-tax
stance. '

An initiative petition and referendum campaign also was
commenced to bring House Bill 1017 as a whole to a vote of the
people.*! Although the entire bill was challenged, its main
opponents were citizen groups organized to oppose new taxes
and to roll back tax rates.!*? The members of the FSFC, while

138. See supra notes 65-68 and accompanying text.

139. Mick Hinton, Walters Calling for Fresh Faces, Agency Reforms, SATURDAY
OKLAHOMAN, Nov. 10, 1990, at 1.

140. OKLA. CONST. art. V, § 33 (amended 1992).

141. State Question No. 639 and Initiative Petition No. 347, submitted to the voters
of Oklahoma during a Special Election on Oct. 15, 1991 (on file with the University of
Michigan Journal of Law Reform).

142. Friends, Foes of 1017 Face Off, TULSA TRIB., Sept. 27, 1991, at 3A; Chuck Ervin,
Creators of 1017 Watch and Wait, TULSA WORLD, Oct. 16, 1991, at Al. The groups leading
the fight to repeal House Bill 1017 were called STOP New Taxes and the Oklahoma
Taxpayers’ Union.
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convinced that they could not pay for House Bill 1017 reforms,
were still supportive of them. The members also wanted to
retain the additional money generated under House Bill 1017,
even if it was insufficient to implement the reforms mandated.

The referendum on House Bill 1017 was scheduled for October
1991, and the consensus within the FSFC was that the
lawsuit should not detract from the pro-House Bill 1017 cam-
paign. Discovery continued at the Oklahoma State Department
of Education, but the FSFC’s attorneys shunned publicity, in
contrast to the first few months after the lawsuit was com-
menced. The FSFC did not want the evidence that the new fund-
ing was insufficient to create the public impression that House
Bill 1017 was a failure overall.

In the end, House Bill 1017 survived the referendum.'** As
with many divisive public debates, however, the political costs
of victory manifested themselves in other contests. The subse-
quent passage of the constitutional amendment requiring a vote
of a three-fourths majority of the legislature or a vote of the
people to enact any new taxes was probably influenced by the
House Bill 1017 referendum.'*® Perhaps in deciding the fate of
House Bill 1017, voters saw themselves as capable of weighing
the public debate and making the “right” decision. The majority
thus saw no harm in requiring lawmakers to request their
approval on similar measures in the future.

More importantly for the FSFC, the campaign for House Bill
1017 in the referendum apparently strained the political capital
of elected school board members. In subsequent school board
elections, the president of the FSFC, along with various other
members of school boards who were members of the FSFC, were
turned out of office. As a result, many school boards had new
majorities or entirely new memberships which had no knowledge
of the pending lawsuit or the past history of the FSFC. For these
new school board members, gaining familiarity with their jobs
and dealing with the immediate demands of House Bill 1017
seemed to take precedence over the lawsuit.

House Bill 1017, together with other reform initiatives enacted
after the FSFC had filed its original lawsuit, also helped to
improve the inequitable conditions that originally had driven the

143. State Question No. 639 and Initiative Petition No. 347, supra note 141.

144. Voters Set State Record with HB 1017 Election, SATURDAY OKLAHOMAN, Oct. 19,
1991, at 10.

145. See supra note 140 and accompanying text.
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FSFC members to resort to litigation.'*® The implementation of
House Bill 1750, which largely reformed the ad valorem assess-
ment process, further resolved some of the inequities in the
financing system.” Although some smaller rural school districts
still enjoyed a disproportionate advantage in wealth, the total
number of students who were receiving an inequitable propor-
tion of funds was steadily reduced.*

House Bill 1017 reformed the state aid formula to require
more money to be distributed through it."** House Bill 1017 did
not end the “hold harmless” payments, but the modified “hold
harmless” provision enacted in 1987 required “hold harmless”
payments to be reduced by thirty-three percent and to be
reduced further in succeeding years if state aid to a district
otherwise increased over the prior year.”® The total amount of
money going into “hold harmless” payments thus decreased each
year, particularly after House Bill 1017 increased the amount
of money flowing generally through the state aid formula. House
Bill 1017 further provided that, beginning in the 1992-1993
school year, state aid would be reduced, notwithstanding the
“hold harmless” provision, if a district carried over a large
general fund surplus each year.!*

House Bill 1017 also caused an increasing number of school
district consolidations and annexations in rural areas by giving
to the Oklahoma State Board of Education the power to order
mandatory annexation or consolidation if a school district was
not able to meet the requirements of the new law.*** To encour-
age voluntary consolidation, House Bill 1017 offered financial

146. See Letter from Thomas L. Spencer, Assistant Attorney General of Oklahoma,
to Mark S. Grossman, Attorney for FSFC 1 (Oct. 8, 1990) (“We also feel that HB 1017,
with its substantial additional revenue, has made any alleged inequities even more
minimal.”) (on file with the University of Michigan Journal of Law Reform).

147. Holmes, supra note 14, at 13-16.

148. See Letter from Thomas L. Spencer to Mark S. Grossman, supra note 146, at
1—4 (noting that 26 “wealthy” districts were no longer receiving state foundation aid or
incentive aid in 1990, that the total amount of money which these districts received from
local sources in excess of “foundation need” was only $2.5 million, and that if redistribut-
ed through the formula, this amount would produce only an additional $3.14 per
student). In this letter, the Attorney General’s office was attempting to dissuade the
FSFC from pursuing the lawsuit by showing that equity was no longer a significant
issue. Id. at 1.

149. H.B. 1017, §§ 107, 108, 42d Leg., 1st Ex. Sess., 1989 Okla. Sess. Laws 167, 244,
247 (codified at OKLA. STAT. tit. 70, §§ 18-200 to -201 (1991 & Supp. 1994)).

150. OKLA. STAT. tit. 70, § 18-112.2 (1991).

151. H.B. 1017, § 107(E), 1989 Okla. Sess. Laws at 247 (codified at OKLA. STAT. tit.
70, § 18-200(E) (1991 & Supp. 1994)).

152. H.B. 1017, § 12, 1989 Okla. Sess. Laws at 181 (codified at OKLA. STAT. tit. 70,
§ 7-101.1 (1991)).
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assistance, but set a deadline of July 1, 1991, for any districts
to apply for the funds.'®® Armed with the power to mandate
consolidation or annexation, the Oklahoma State Board of
Education enthusiastically proposed to withhold accreditation
from various poor, rural school districts and to suggest con-
solidation or annexation.'® Some of the wealthier rural districts,
recognizing the difficulties in meeting House Bill 1017 require-
ments, chose to consolidate or absorb neighboring districts to
avoid the risk of forced consolidation or annexation.!® This
consolidation helped to remove some of the most egregious
disparities in wealth.

Within the same period, a number of member school district
superintendents who had provided leadership to the FSFC chose
to leave their positions or retire. The FSFC’s attorneys found
that the new superintendents, like the new school board mem-
bers, understandably had questions about continuing the law-
suit, which was seen as somewhat ancillary to their perceived
responsibilities. The funding disparities and assessment abuses
which had griginally motivated school board members and
superintendents to form the FSFC had been ameliorated, and
the new school board members and superintendents were not
necessarily familiar with the frustrations that had given birth
to the FSFC.

B. Distinguishing Friends from Foes
in the Adequacy Debate

Theoretically, all school districts should have been sympa-
thetic to the adequacy litigation because it could ultimately
benefit them all. In the equity-based legal challenge, the
wealthy districts had good reason to fear that money might be
taken from them. In contrast, under the FSFC’s adequacy argu-
ment, every school district, wealthy and poor, needed more

153. H.B. 1017, § 10, 1989 Okla. Session Laws at 179 (amending OKLA. STAT. tit. 70,
§ 7-203 (1991 & Supp. 1994)).

154. Minutes of the Meeting of the Oklahoma State Board of Education, June 28,
1990, at 24-27 (on file with the University of Michigan Journal of Law Reform); Minutes
of the Special Meeting of the Oklahoma State Board of Education, July 10, 1990, at 8-18
(on file with the University of Michigan Journal of Law Reform).

155. This information is based on reports of consolidations I received from State
Department of Education personnel and discussions with attorneys for the Organization
for Adequate School Finance, infra, at 33-34.
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funding to comply with House Bill 1017 mandates. Wealthy
school districts, which were predominantly small in population
and rural, were faced with possibly severe diseconomies of scale
in meeting demands for broader curriculum offerings and
expanded library, media, and counseling services. The potential
cure would in theory be more money for all. At a minimum, the
wealthy school districts would not be threatened with the loss
of any funds.

Equity, however, was not gone or forgotten for the FSFC
members, despite the reduction of funding disparities over the
ten years of the FSFC’s existence. The impact of these historical
disparities could still be seen in comparisons of the physical
facilities of wealthy and poor school districts.!5®

The fact that a few school districts had the advantage of a
substantial public utility property base particularly offended
many FSFC members. This inequity had been felt and measured
early in Oklahoma’s statehood. Voters had approved a consti-
tutional amendment back in 1913, providing that all local ad
valorem taxes collected on public utility property for the support
of schools be deposited in a “Common School Fund” and dis-
tributed among school districts “as are other Common School
Funds of this State.”’® The obvious intent was to provide for an
equitable distribution of these revenues. Yet, the actual practice
of retaining these revenues locally did not change and litigation
ensued with Linthicum v. School District No. 4 of Choctaw
County.’® In Linthicum, despite the express directive of the
1913 constitutional amendment, the Oklahoma Supreme Court
ruled that county treasurers need not give up these revenues to
the state.'®® The court’s rationale was that the amendment was
not self-executing, so the State Legislature needed to create a
“Common School Fund” and provide for distribution from the
fund before counties could be compelled to give up the public
utility ad valorem tax revenues.'® Over the succeeding seventy-
five years, the Legislature had never created a “Common School
Fund,” and school districts with public utility property had kept
their public utility ad valorem tax revenues.

156. See PLANNING AND NEEDS ASSESSMENT, supra note 128, at 74.
1567. OKLA. CONST. art. X, § 12a.

158. 149 P. 898 (Okla. 1915).

159. Id. at 900.

160. Id.
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This practice, seemingly in defiance of the state constitution,
was one of the subjects of the original FSFC lawsuit.'®! Although
the State Legislature, as part of the House Bill 1017 reforms,
had proposed amendment of Article X, section 12a of the Okla-
homa Constitution to provide that all revenue from ad valorem
taxes on any portion of public utility or commercial or industrial
property valued in excess of $500,000 would go into the Common
School Fund and be distributed through the state aid formula,
this amendment was among those rejected by the electorate in
June 1990.!%% As a result, the FSFC wanted to address the issue
again in the second lawsuit. The FSFC’s petition therefore
included a second cause of action, in which the trial court was
asked to order the Legislature to enact legislation to make
Section 12a of Article X effective.'®® Given the Linthicum deci-
sion, the FSFC did not expect to prevail at the trial level, but
hoped that the state supreme court would ultimately review the
issue.

School districts which had long enjoyed the public utility
property advantage were alarmed by this second cause of action,
and they formed a new group, curiously named the Organization
for Adequate School Finance (OASF),’® to intervene in the
lawsuit in opposition to the FSFC’s second cause of action.'®
The OASF then moved for summary judgment on the second
cause of action, and the trial court granted the motion.'®®

Discussions thereafter ensued among counsel for the FSFC
and for the OASF about whether the parties should ask the
court to render final judgment on the second cause of action,
which would permit an immediate appeal, or whether the
decision should be treated as interlocutory, in which case it
would be appealed along with the decision made on the

161. Petition for Declaratory Judgment § 48, Fair Sch. Fin. Council I (Okla. Dist.
Ct. 1987) (No. CJ-80-3294) (on file with the University of Michigan Journal of Law
Reform), affd, 746 P.2d 1135 (Okla. 1987).

162. H.J. Res. 1005, supra note 65.

163. Petition for Declaratory Judgment and Injunctive Relief {{ 18-18, Fair Sch.
Fin. Council II (Okla. Dist. Ct. filed Sept. 6, 1990) (No. CJ-90-7165) (on file with the
University of Michigan Journal of Law Reform).

164. Certificate of Incorporation, Organization for Adequate School Financing, Inc.
(filed Nov. 19, 1990) (on file with the University of Michigan Journal of Law Reform).

165. See Motion to Intervene and Brief in Support by Organization for Adequate
School Financing, Inc. at 1, Fair Sch. Fin. Council II (No. CJ-90-7165) (on file with the
University of Michigan Journal of Law Reform).

166. Order Sustaining Intervenor’s Motion for Partial Summary Judgment at 2-3,
Fair Sch. Fin. Council II (No. CJ-90-7165) (on file with the University of Michigan
Journal of Law Reform).
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adequacy cause of action. During these discussions, counsel for
the OASF raised the possibility of joining in the adequacy
lawsuit if the FSFC would drop its second cause of action.

For the FSFC, this proposal was intriguing. Joining with the
OASF would add roughly seventy school districts to the cause
and would indicate that the adequacy issue cut across divisions
of relative wealth among school districts. The joinder would help
prove the FSFC’s assertion that all school districts, wealthy and
poor, were at risk of being unable to provide a constitutionally
“adequate” education. As a practical matter, Article X, Section
12a would probably need to be reformed anyway, along with
other provisions dealing with school finance, if the adequacy suit
was successful.

Distrust between the two groups persisted nevertheless. The
FSFC did not want the OASF to have any control over the
litigation, for fear that the OASF would alter the course of the
litigation if its goals and the FSFC’s goals later diverged. For
its part, the OASF was happy with a fairly passive role, but
wanted to be able to opt out of the lawsuit at any time it might
choose, which was unacceptable to the FSFC. _

Communications between the groups were difficult and
time-consuming. Formal action on any proposals required the
groups to convene meetings with their respective members. The
debates in FSFC meetings over the OASF’s role were also occa-
sions for reluctant members to raise doubts again about pursu-
ing the adequacy lawsuit, especially given the threat that House
Bill 1017 might be repealed by the electorate.

After months of intermittent negotiation, the OASF abruptly
withdrew its proposal. The OASF’s members were, no doubt,
unable to resolve their own concerns about joining with the
FSFC. In the end, the proposed joinder had served only to
distract, divide, and delay the FSFC.

IV. THE ADEQUACY CHALLENGE ON HIATUS

The spring of 1992 saw much of the changeover in school
board membership and superintendents discussed above.'®
Because of the unexpected difficulties with discovery from the
State Department of Education, the FSFC’s litigation fund was

167. See supra Part IILA.
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nearly exhausted, and the FSFC’s members had to consider
imposing new dues on themselves at the same time that they
were struggling to meet House Bill 1017 mandates. Because of
these changes, some school boards were ready to drop out of the
FSFC, and others were expected to follow, if faced with any
further dues obligations.

Decisions on the FSFC’s future were deferred until the fall of
1992, but that fall, the members still were not able to reach any
consensus. Some members wanted to continue and possibly form
a new organization to carry on the lawsuit, but other members
were non-committal. In the interim, public, legislative, and
media attention was diverted to other issues.'® Education issues
had been resolved in many minds with the voting majority’s
approval of House Bill 1017.

The budgetary strains which the reforms had caused were re-
lieved somewhat because, as the FSFC had predicted, the
Legislature and the Oklahoma State Department of Education
started releasing districts from implementation deadlines and
mandates.'®® House Bill 1017 reforms also became bogged down
in the development of state curricular standards and objectives.
The Oklahoma State Department of Education had initially
produced a thick binder filled with hundreds of proposed

168. During the 1992 legislative session, for example, budget problems at the State
Department of Human Services took center stage. Mick Hinton, House Restores DHS
Funding Cuts for Year, DAILY OKLAHOMAN, Mar. 13, 1992, at 8. The Department of
Human Services received emergency funding of $10.7 million, while the State Depart-
ment of Education, which customarily received so-called “mid-term adjustment” funds
in the spring of each year to distribute to districts with unexpected increases in enroll-
ment, received only $6.9 million, which was 59% of what was needed. Schools Get Only
59 Percent of Supplementary Funds, DAILY OKLAHOMAN, Mar. 20, 1992, at 5.

169. For example, high schools could avoid the class size reduction requirements for
the 1993-1994 school year if average test scores were above the 50th percentile and the
dropout rate was below the state average. Act of June 11, 1993, 44th Leg., 1st Reg. Sess.,
§ 7, 1993 Okla. Sess. Laws 2139, 2150 (amending OKLA. STAT. tit. 70, § 18-113.3 (Supp.
1994)). The plan to withhold diplomas until all parts of the graduation test were passed
was abandoned in favor of awarding an “Advanced Diploma” to those who passed and
a “Regular Diploma” to those who could not. H.B. 1271, § 15, 43d Leg., 1st Reg. Sess.,
1991 Okla. Sess. Laws 2854, 2874. The inclusion of geography, culture, and the arts in
the graduation test was also postponed. Id. In 1991, however, the Oklahoma Supreme
Court ruled that this legislation had failed to become law because of procedural
infirmities unrelated to its substance. Johnson v. Walters, 819 P.2d 694, 699 (Okla.
1991). The following year, the legislature again delayed inclusion of certain subjects in
the graduation test, and it also eliminated the requirement that twelfth-graders pass
all parts of a criterion-referenced test in order to graduate. Oklahoma School Testing
Program Act, § 1, 1992 Okla. Sess. Laws 1173, 1173 (amending OKLA. STAT. tit. 70,
§ 1210.508 (Supp. 1994)). This action probably reflected fear of embarrassing failure
rates in the initial years.



556 University of Michigan Journal of Law Reform [VOL. 28:3

standards and objectives that local curricula would have to
meet; these standards were called “learner outcomes.”™ The
learner outcomes sparked criticism from many quarters.'™ If
nothing else, they were contrary to the goal of deregulating local
schools which had been proposed by Task Force 2000.'”2 The
learner outcomes were so detailed that school districts would
have little discretion as to the means of achieving these stan-
dards and objectives. The State Board of Education finally sent
the Department back to redraft the standards and objectives.'™
In the interim, many school districts have been spared the
immediate need to expand and reform curriculum.

CONCLUSION

Various factors combined to stop adequacy litigation in
Oklahoma before trial or judgment. At some point in the next
several years, however, the timing may be ripe again for chal-
lenging the adequacy of Oklahoma’s public school financing on
constitutional grounds. House Bill 1017 unquestionably did not
do enough to reform public school finance, and funding is
currently insufficient to assure that school districts can meet the
various mandates of House Bill 1017. As House Bill 1017 objec-
tives are postponed and Oklahoma remains near last among the
states in the different categories pertaining to funding and
student achievement, school districts and parents may be moved
once again to resort to the courts.

The next plaintiffs in Oklahoma adequacy litigation will per-
haps come only from those districts characterized by both below-
average funding and below-average student achievement.
Although the case certainly can be made that suburban school
districts with students from more affluent families remain
underfunded, the reality is that historically disadvantaged
students from historically disadvantaged districts would make
the best plaintiffs in adequacy litigation. Much of the leadership

170. Jim Killackey, School Leaders Adopt Leaner Curriculum Plan, DAILY OKLAHO-
MAN, Apr. 16, 1993, at 1.

171. Id. (“I{Clritics have said that the learner outcomes, along with an educational
style known as ‘outcomes-based education,’ are humanistic, socialistic and even
satanistic.”).

172. See TASK FORCE 2000 REPORT, supra note 61, at 27-29.

173. Killackey, supra note 170, at 1.
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and driving force in the Fair School Finance Council came from
suburban school districts, caught in the squeeze between low ad
valorem revenues and rising enrollments and resentful of school
districts that carried huge budget surpluses year after year. The
leading Fair School Finance Council members were initially
committed to the adequacy theme, but as the suit dragged on
and the leadership changed, the group lost its momentum.

To label the adequacy lawsuit a failure would be inaccurate.
Litigation and the threat of litigation was viewed as a last resort
and a means of urging the Legislature toward action. The threat
of an adequacy lawsuit pushed the Legislature to form Task
Force 2000 and to enact House Bill 1017. Once filed, the adequa-
cy lawsuit helped to galvanize public opinion in support of
retaining House Bill 1017 with its reforms and new taxes when
the bill was threatened with repeal. The state legislative leader-
ship and the Governor were also pressured, in part by the
lawsuit, to commit on the record in support of full funding for
House Bill 1017 reforms. While the meaning of this commitment
was unclear in view of the postponements and delays in imple-
menting some reforms, state leaders might not have been
influenced otherwise if the lawsuit had not been pursued.

The lawsuit suffered because the plaintiff group was large,
diffuse, and perhaps not fully committed to the adequacy theme.
Many of the insufficiencies of the existing system made it
difficult and expensive for the group to assemble proof that
would be satisfactory to a court. A new group may yet form to
carry on the adequacy argument in Oklahoma. For now, the
FSFC'’s experience should be instructive for plaintiffs pursuing
adequacy litigation in other states.






