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going to take the risk. If the reader objects, I can always plead my 
European roots and a suitable and sufficient ignorance of the local 
norms of student-edited law reviews. Brevity is often a virtue, a mode 
of incisiveness that spares the prolongation of errors and expedites the 
accession to truth. That aside, we really know of the classical tradition 
through its reception during the Renaissance, and that is true too of 
the satirical legal scholarship that was transmitted by the legists. 

The Western legal tradition as we know it in New York, on Twelfth 
Street in fact, circa anno Domini, now C.E., 2004, begins with the 
reception of Justinian's great compilation the Corpus Juris Civilis 
along with its juristic sibling, the Corpus Juris Canonici, or "Code of 
Canon law." So let me run through it, and of course, in much greater 
detail because few of us lawyers are really comparatists, 107 its parallels 
in common law. First, however, the context: The founding moment of 
the Renaissance, juristically speaking, was the rediscovery of a huge 
compilation - a sacred text comprising the fifty books of the Digest, 
the pedagogic manual of the Institutes, the Novels which were 
Justinian's own promulgations. This was the Corpus Juris that was 
rediscovered in 1189 after five centuries of obscurity. It was a 
rediscovery of an antique resonance harbored in the Latin tongue. It 
was a compilation of the fragmentary remains of a long-dead law that 
had applied, if at all, to the inhabitants of a now-extinct world. That 
gives you a sense of the game being played or the ruse at work. It 
intimates the fiction that underlies the legal tradition, this sacral 
scriptural relic that was for a long time housed in a tower in Pisa.108 
Not the leaning tower, sad to say, but it could have been and maybe it 
should have been. Towers lean back everywhere, or at least all over 
Venice - I have never been to Pisa - and no doubt particularly if 
they house the scriptural skeleton of a Holy Code which proclaims at 
its very outset that its author is God himself - Dea Auctore, the 
juggernaut or "supreme being."109 It is already a little funny, somewhat 
droll, a touch absurd from a secular humanist point of view and there 
were, as we will see, some who had the courage to make that point 
satirically and well. 

For those who like old texts, it is not a bad read, though I would 
add that if God was really its author, as the preface proclaims, then 
God and grammar are not as closely aligned as Nietzsche for one 

107. On this rather too-topical point, namely the legal resistance to comparison and so 
to comparative law, see Igor Strarnignoni, Francesco's Devilish Venus: Notations on Legal 
Space (forthcoming 2005) (on file with the author). 

108. This description is taken from FRANCOIS HOTMAN, ANTITRIBONIAN 121 (photo. 
Reprint, Publications De L'Universite De Saint-Etienne 1980) (1567), and is discussed in 
GOODRICH, LANGUAGES, supra note 103, at 270. 

109. 1 THE DIGEST OF THE JUSTINIAN, supra note 105, at Iv. See generally PIERRE 
LEGENDRE, LE DESIR POLITIQUE DE DIEU (1988). 
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seemed to believe.11° That, or there have been serious failures in 
transmission - endless interpolations, philological slips, cold fingers, 
poor copying, and the like.111 Such, however, is a separate issue. The 
immediate point is rather that the legal tradition itself stems from a 
vast fiction, a bizarre fraud, a borrowing from what Rotman termed "a 
patchwork of fragments and splinters."112 All that antique Latin locked 
away and doing justice unchangingly and with pristine and unsullied 
style - in fictione iuris semper est aequitas, as the maxim goes, and 
loosely translating as "legal fictions are there to do justice."1 13 In any 
event, the Roman tradition comes as a package, so Professor Alan 
Watson says, and I am inclined to believe him - I once had sherry 
with him in Edinburgh and he seemed both energetic and full of 
knowledge, among other things. He calls it "the block effect "114 of civil 
law, and although I think he means it as a noun, I would read it as a 
verb: there is a lot of blocking and a lot blocked by the inaptly named 
Digest. Put it like this, whatever else may be its enduring virtues or 
juristic qualities, the Digest is palpably undigested and overall it is self­
evidently indigestible. One could spend a lifetime studying it. The 
humanist Baldus did exactly that and became according to Rotman 
one of the most remarkable of law teachers and yet, after 47 years of 
being the mediaeval equivalent of a law professor, one of the most 
famous there was, he admitted that he was still an apprentice in his 
knowledge of the Digest.115 

B. The Sermon on the Laws 

Obviously enough, the first work of satirical legal studies is a 
critique of Justinian's Corpus. In a beautiful juxtaposition of names, 
Placentinus, a twelfth-century lawyer and one of the most important of 
glossators, derided the dead Justinian and the old corpse of the 
Corpus. Placentinus, of course, is cognate with placenta and with 
giving birth.116 That which is associated with birth is unlikely to 
resonate much with old age, let alone with a corpse; that indeed is the 

110. FRIEDRICH NIETZSCHE, THE Tw!LIGHT OF THE IDOLS (1889), reprinted in 16 THE 
COMPLETE WORKS OF FRIEDRICH NIETZSCHE 22 (Oscar Levy ed. & Anthony M. Ludovich 
trans., 1964) (1909) (hereinafter NIETZSCHE, Tw!LIGHT] ("I fear we shall never be rid of 
God, so long as we still believe in grammar."). 

111. SEBASTIANO TIMPANARO, THE FREUDIAN SLIP (Kate Soper trans., NLB 1976) 
(1974) (discussing the philological sources and significances of slips). 

1 12. HOTMAN, supra note 108, at 134. 

1 13. Cited, for example, in Wilkes v. The Earl of Halifax, 95 Eng. Rep. 797 (K.B. 1769). 

1 14. WATSON, supra note 102, at 14-22. 

1 15. HOTMAN, supra note 108, at 109; PIERRE LEGENDRE, L'AMOUR Du CENSEUR 63 
(reprint 1995) (1974) (hereinafter LEGENDRE, L'AMOUR] . 

1 16. On names and naming, see Goodrich, Omen in Nomen, supra note 56, at 1311-16. 
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theme of Placentinus's Sermo de Legibus or satirical sermon on the 
laws. The Sermo takes the form of a poem and seems to have been 
delivered as an introductory lecture to beginning law students as an 
entertainment and as a spur to critical thought.117 His poem was 
curiously similar in status to the poems that still occasionally appear in 
the casebook - lauding the bovine fate of Rose the Second of 
Aberlone,118 for example, or explaining the absurdity of a recent 
decision.11 9 

Placentinus was a jurist, a poet, and a satirist. He taught law for a 
while in Bologna but, according to Roffredus of Benevento, he 
"ridiculed a certain doctrine held by another Bolognese doctor, 
Henricus de Bayla, and this man, who was at the same time a powerful 
knight, made a nocturnal assault on Placentinus, who fled in terror."120 
According to one contemporary account, he fled but he took many of 
his students with him and returned to his native Piacenza in fine 
satyrical 121 fashion "dancing with triumph and joy."122 And it was in his 
later years in Piacenza that Placentinus wrote the Sermo, or critique of 
pseudolegistas - namely, phony lawyers. 

Looking back, now quite old, five years or so before his death, 
Placentinus uses the form of the poem to instruct his students in the 
venerable art of satirical critique. Let's look at this classic text in some 
detail. The poem is a satura, in what I have termed its Menippean 
form, but here applied to law. In attacking law, the author acts in 
defiance of custom and of the usual forms. His concern is to invert the 
traditional order and values. He wishes, implicitly at least, to suggest 
the possibility of future and less strangulated forms. That is the 
starting point, and it is compounded by an introduction that places the 
narrative of the poem in the context of a classical figure, that of 
topothesia, or "imaginary place."123 Where law is to be subjected to the 

117. The Sermo is printed in Hermann Kantorowicz, The Poetical Sermon of a Medi�val 
Jurist: Placentinus and his 'Sermo de Legibus', 2 J. WARBURG INST. 22, 36 (1943) [hereinafter 
Sermo]. 

118. EDWARD J. MURPHY ET AL., STUDIES IN CONTRACT LAW 490-92 (6th ed. 2003). 

1 19. Robert E. Rains, To Rhyme or Not to Rhyme: An Appraisal, 16 LAW & 
LITERATURE 1 (2004); Robert Rains, When You Wish to Be an R, 4 GREEN BAG 2D 333, 
333-34 (2001) [hereinafter Rains, R]. 

120. Sermo, supra note 1 17, at 25. 

121. The term "satyrical" is derived from "Satyri" - the word for the mythological 
Greek Satyrs. "Satyrical" may be a false etymology, VAN ROOY, supra note 3, at 1, 20, but it 
is an interesting one and resonates with the more Dionysian versions of satirical practice that 
will be discussed in the conclusion. 

122. Sermo, supra note 1 17, at 25. 

123. On topothesia, the figure of imaginary place, see HENRY PEACHAM, THE GARDEN 
OF ELOQUENCE [1593] (facsimile reproduction 1954) at 141-42 ("a fained description of a 
place"). On topographia, the figure of description of an actual place, see also GEORGE 
PuTTENHAM, THE ARTE OF ENGLISH POESIE (photo. reprint, Kent State Univ. Press 1970) 
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criticisms of desire, to the court of conscience or of love, then the 
proper mode of announcing this critique is a bucolic setting, a garden, 
an arbor, or a wood.124 In the manner of such poems and in the genre 
of the courts of love, the Sermo begins by describing the author taking 
a walk in the woods and arriving unexpectedly in an undiscovered and 
idyllic, indeed voluptuous, spot.125 There he sees an ager vetus, or 
"ancient field," surrounded by vineyards, meadows, woods, and with a 
river running through it. 

Critical genre established, satire begins. Where better than in the 
woods and among the satyrs, invoking the Greeks and a tradition that 
favored not simply exposing folly but also arraigning vices?126 Satura in 
sylvae. And the protagonists are then introduced. A young and 
dancing girl, scantily clad, alive, lithe, and fleshy. A figure of love, a 
prosopopoeia of desire called Domina Ignorantia.121 In contrast to her, 
comes a figure much less lovely: that of law. Legalis Scientia is 
depicted as an elderly, disfigured, and ugly woman.128 She is deformed, 
bent, desiccated, and she lives in the old field. To paraphrase 
Nietzsche, one must distrust any law that cannot dance, and 
Placentinus proceeds in exactly that manner, by favoring the dancer 
over the tuneless and sedimented.129 In the debate that follows, the 
youthful Ignorantia ridicules the figure of legal studies in 
uncompromising tones. Remote from the world, studied in secret, 
neither competent in philosophy nor even articulate in its own 
languages, legal studies, as we would call them, are depicted as 
immoral, incomprehensible, dishonest, confused, terrible in aspect, 
and deformed in outcome.1 3 0  To this, the protagonist Domina 
lgnorantia adds that legal science is a stultifying pursuit. It offers no 
better than a living death. It is a form of suicide, a fatal sin.13 1 Law 
itself, just to round the critique out, is a murderer of passion and of 
youth, a progenitor of misery rather than of knowledge. The corpse of 
the Corpus Juris makes a zombie of the lawyer. Well, Placentinus 

(Edwin Arber ed., A. Constable & Co. 1906) (1589). 

124. See ANDREAS CAPELLANUS ON LOVE (P.G. Walsh ed. & trans., Gerald Duckworth 
& Co. 1982) (n.d.); see also GOODRICH, COURTS OF LOVE, supra note 100, at 29-71 
(discussing Capellanus); Peter Goodrich, Gay Science and Law, in RHETORIC AND LAW IN 
EARLY MODERN EUROPE 95 (Victoria Kahn & Loma Hutson eds., 2001)  [hereinafter 
Goodrich, Gay Science] (discussing Capellanus and topothesia). 

125. Sermo, supra note 117, at 38 ll. 70-75. 

126. DRYDEN, supra note 3, at 19. 

127. Sermo, supra note 117, at 38 l. 81. 

128. Id. (II. 77-78). 

129. FRIEDRICH NIETZSCHE, THUS SPAKE ZARATHUSTRA 45 (1910). 

130. Sermo, supra note 117, at 38 11. 93-98. 

131. Id. at 38 11. 99-107. 
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doesn't use those exact words, but that is the gist of the satire. Law 
flees the living and despises the world. See a lawyer, see a miserly and 
melancholic misanthrope. 

The modern editor, Hermann Kantorowicz, himself a lawyer, does 
not approve of the poem. No surprise there. He calls it mediocre and 
alien.13 2 In the sense that satire is a rather underused and little 
recognized genre of legal studies, I guess he is in some measure 
correct. More correct than interesting, in fact. It is hard to conceive it 
as mediocre or middling in any significant sense. It is either good or 
bad, and I would opt for bad, meaning, as we will see later,13 3 radical, 
or to paraphrase the song, "it is the bomb that brought us together." 
Whether or not it is a "good " or "bad " poem in any conventional sense 
seems to me quite beside the point. Satire makes an argument; it 
deflates the pompous, ridicules the self-loving, and encourages the 
over-serious to get real. I loved the poem and how often am I tempted 
to read a Latin verse? Not often, though it does have a strangely 
calming effect. Soporific even. In any event, we can both have our 
opinions; the more important function of recollecting Placentinus and 
the birth of satirical legal studies is to isolate the original elements of 
the genre. I will do this synoptically by reference to how the 
constituent elements of the genre are developed in later Renaissance 
and modern satirical legal tracts. There are four key ingredients, and I 
will briefly discuss each before moving to their more contemporary 
expressions: personification, novelty, ridicule, and criticism. 

C. Satirical Themes 

1 .  Personification 

Satirical legal studies is a popularizing genre, an attempt to link law 
to life, and legal language to what is said, to the spoken word, and 
latterly to the vernacular.1 3 4  To achieve such populist ends, the satire 
must attach itself to a figure or a person. Satire cannot be generic or 
dry. Thus it needs a narrative and specifically it requires 
dramatization, actors, and action. Unusually for a legal text, the Sermo 
introduces the author, the ambulant observer of the action, and it 
depicts the minutiae of scene and players. Thus we witness a young girl 

132. Id. at 32. 

133. See infra Part V. 

134. This, of course, was not and is not always the case. Fortescue praised the pristine 
and unadulterated character of law French and law Latin. The later tradition would often 
repeat that position and defend the archaic and ungrammatical character of legal language, 
Coke's vocabula artis of a profession that was proudly full of words unknown to the 
grammarians. For Maitland this made it the language of science, comparable to that of 
geometers and algebraists. For full references, see Goodrich, Literacy, supra note 101, at 434-
35. 
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and an old woman, two personifications, two faces going head to head. 
The satirical needs to satirize someone, and while the medieval texts 
would use rhetorical figures, the condensations represented by 
Ignorantia and Scientia, the later tradition moved more usually to 
ridicule of specific people, to ad hominem and, as I like to call them, 
ad nominen arguments. We can follow a certain trajectory in this 
regard. Where the Sermo uses personification through classical figures, 
later satirists used named deities, as, for example, Stephanus 
Forcatulus used Cupid in his constitutional treatise, Cupido 
Iurisperitus, or the "Jurisprudence of Love."13 5 Later tradition, the 
trajectory of advance being always from abstract to the evermore 
concrete, preferred named antagonists. Thus the polemicist lawyer, the 
appropriately named Rotman, wrote his critical treatise on legal 
education as an attack on the compiler of the Digest and titled his 
book Antitribonian.136 Which makes the point pretty clearly, I think. 
No room for doubt when the critique comes bearing your name, 
together with the suffix "against," as its title. 

The politics of satire have always revolved around the dangers and 
rewards of daring to ridicule and arraign . the vices of the living. For 
satire to be effective it has to hurt, it must of necessity cut, and that cut 
will be deepest where its subject is named. The various modes of 
kindly satire, of polite Augustan circumlocutions, may have transitory 
temporal effects but generally it is personalized attack, the nominate 
invective that both takes the risks and causes scandal, ruin, reform, or 
all three. Placentinus, remember, was a critic who had suffered adverse 
physical consequences as a result of his temerity, and if he chose to 
personify rather than to name, there were reasons for that which can 
be well understood. Where the maxim of the legists was "expose the 
folly but don't arraign the vice," the contemporary tradition has 
moved rather to naming and arraigning. At the end of history, time is 
short. It always was, in fact, but now is no exception; it simply takes a 
different form of urgency or political need. 

2. Novelty 

Satirical criticism is variously motivated by dissatisfaction and 
desire for something new: either restoration of the old order or its 
overturning. Placentinus, as his name suggests, gave birth to a novel 
legal form. He adopted the poetic usage of an imaginary topos in 
which to play out both his scorn for the extant and his lust for 
something new. There is necessarily an element of something new, 

135. STEPHANO FORCATULO BLITERENSI, CUPIDO IUSPERITUS (1553). 

136. For Hotman's swingeing critique of Tribonian and his "precious reliquary," see 
HOTMAN, supra note 108, at 85-93, 99. 
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what Ernst Bloch called plus ultra, a novelty or novum, that directs 
and motivates the Menippean form of satirical work.13 7 The desire to 
ridicule, in short, derives from a sense that things have gone too far as 
they are, that they are too much - in contemporary parlance they are 
gross - and a thought experiment or utopian scheme is needed to 
correct the blandishments of the present. The utopian, the beyond or 
elsewhere, is always a dimension of satirical critique. It imagines how 
persons and things could be otherwise and that exercise in thought 
bears with it the risk and the reward of experiment and chance, fortuna 
in the future. 

The appeal to novelty, the insistence that there could be a better 
space of law, other times and topics, is the rhetorical device - the 
topothesia - that the Sermo uses and that we find taken up 
extensively in later works. Thus the courts of love and the gay science 
use a variety of imaginary places, courts of flowers, courts of moods, 13 8  
as well as the High Court of Love in Paris as their literary, and 
sometimes also, temporal sites of existence.139 From Boccaccio's II 
Filocolo140 to Mahieu le Poirier's Court of Love,141 imagination rules in 
legal satire and its location is variously the garden, the saturnalia, the 
carnival, the various dies nee fasti, or "nonlaw days," in which the 
author can encounter the utopian projection, the alternative space 
through the looking glass or on the other side of the mirror. To take a 
common law example, though authored by an antiquary, there is John 
Selden's tract, Jani Anglorum Facies Altera, or "the other face," of 
English law.142 This work traces the feminine history of common law to 
a time immemorial and then to a time imagined when female 
goddesses roamed Britannia, and the laws of the second Venus ruled. 

137. On the spirit of utopia and the persistence of the desire for the new, for renewal 
and reform, see ERNST BLOCH, THE PRINCIPLE OF HOPE (Neville Plaice et al. trans., Basil 
Blackwell 1986) (1959). 

138. MARTIAL D'AUVERGNE, LES ARRETS D'AMOUR (Jean Rychner ed., A. & ]. 
Picard 1951) (1460), provides the fullest set of examples. For others, see GUILLAUME DE 
MACHAUT, LE JUGEMENT Du ROY DE BEHAIGNE AND REMEDE DE FORTUNE (James I. 
Wimsatt & William W. Kibler eds., Univ. of Ga. Press 1988) or the recently published late 
twelfth-century Occitan manuscript LA CORT D'AMOR (Matthew Bardell ed., Legenda 
2002). 

139. LA COUR AMOUREUSE DITE DE CHARLES VI (Carla Bozzolo & Helene Loyau 
eds., Le Leopard d'Or 1982) (circa 1400), discussed in GOODRICH, COURTS OF LOVE, supra 
note 100, at 1-2. 

140. Grav ANNI BOCCACCIO, IL Fl LOCO LO (Donald Cheney & Thomas G. Bergin trans., 
Garland Publishing, Inc. 1985) (n.d). 

141. MAHIEU LE POIRIER, LE COURT D'AMOURS (Terence Scully ed., Wilfrid Laurier 
Univ. Press 1976). 

142. JOHN SELDEN, Jani Anglorum Facies Altera, in JOHN SELDEN, TRACTS (London 
1683), discussed in PETER GOODRICH, OEDIPUS LEX 152-59 (1995) [hereinafter GOODRICH, 
OEDIPUS). 
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There indeed was a thought, a long-term history of what law could 
have been and might become. 

3. Ridicule 

The spice of satire and the virtue of its critique lie in ridicule - the 
use of humor to deflate, pillory, abase, demote, deride, impugn, and 
overturn. The function of Menippean satire is to make the weaker 
argument the stronger, to distrust seriousness, to think the impossible 
on the grounds that it is precisely the conditions of possibility that 
need to be changed. Put it like this, deep thought tends to be 
immobile, stuck in the depths and burrowing down. Light thought, by 
comparison, trips easily on.14 3 It works to invert common sense and 
shock or at least entertain the reader into a new way of seeing old 
events, patterns, or things. The Sermo is full of ridicule, of course, but 
my favorite example of legal levity is from a sixteenth-century edition 
of the Arrets, or "judgments," from the courts of love reported by 
Martial d' Auvergne. This edition has its own legal and highly legalistic 
commentary by a jurist and eruditae, as they used to say back then, 
bearing the nom de plume of Benoit de Court. His commentary is 
published under the title Commentaires Juridique et Joyeux and 
consists of the most excellent and humorous legal glosses on the case 
law that d'Auvergne had reported.14 4 He says, for instance, to use an 
example of which I am most fond, that juristically, which is to say 
according to the case law on love, kisses can be taken freely but it is 
furtus, or "theft " - his commentary is in the Latin and of the Latin -
the moment that the kiss becomes too passionate. The line is drawn at 
the biting of the lip. Once osculation turns to consumption then 
flirtation has degenerated into theft.14 5 That is a fine, appropriate, and 
good-humored judgment of a case that in current circumstances would 
likely be dealt with wholly inappropriately and quite otherwise.1 46 
There is force in ridicule, and provided that it is not used to excess, to 
mock gratuitously, or to revel in the pain of another, then it is often a 
direct and accessible avenue to truth.14 7 

143. A point well made in OSCAR WILDE, THE SOUL OF MAN UNDER SOCIALISM & 
SELECTED CRITICAL PROSE (Linda Dowling ed., Penguin Books 2001) (1891). 

144. Benoit de Court, Commentaires Juridique et Joyeux, accompanying MARTIAL 
D'AUVERGNE, LES ARRe.Ts D'AMOURS (Fran�ois Changuion 1731). 

145. Id. at 259. 

146. The most striking example of a kiss leading to an absurd legal proceeding is in 
Becke/man v. Gallop, discussed at length in JANE GALLOP, FEMINIST ACCUSED OF SEXUAL 
HARASSMENT (1997), and commented upon in terms of the relevant amatory theology and 
law of kissing in Peter Goodrich, The Laws of Love: Literature, History and the Governance 
of Kissing, 24 N.Y.U. REV. L. & SOC. CHANGE 183, 185-98 (1998). 

147. M.A. SCREECH, LAUGHTER AT THE FOOT OF THE CROSS (1997), usefully discusses 
the various uses of laughter, of mockery and derision, in the Christian tradition. SIMON 
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Ridicule, from ridere, involves laughing at some thing or someone. 
Ridicule is the style, the spur or punctum that lances the blemish or 
that cuts to the quick. It is necessarily harsh, and it inflames both in the 
sense of excitation and of demolition. The ridiculum acri was in 
essence purposeless harshness or malicious demeaning; while it might 
succeed in diminishing or ruining a specific subject, it had no greater 
moral or political purpose and hence its bad name. Cave canem, or 
"beware the dogs," was historically a warning against vicious spirits 
and unkind minds whose mere wordplay was inconsequential but 
emotionally harmful to those indicted. At its best, however, ridicule 
calls the subject or the practice to account. It requires responsibility 
and is appropriate to its topic. Consider the following anecdote from 
Laertius: "When some one was discoursing on celestial phenomena, 
'How many days,' asked Diogenes, 'were you in coming from the 
sky?'"14 8 Ridiculous, or at least ridiculous back then, you get the point, 
to make claims as preposterous as those of the astrologer or 
metaphysician who talks of the heavens without ever leaving the 
ground. To be Nietzschean about it, to encounter God you have to, at 
the very least, learn how to dance. 

4. Criticism 

The final category raises the frequently charged question of the 
purpose of ridicule or of humorous criticism most directly. Could not 
the same arguments be performed in somber and accepted forms? The 
answer is no, for the simple reason that satire introduces a novelty that 
is external to law. Let's go right back. Aristophanes satirizes the 
lawmakers by having women take over the assembly and withhold sex 
until they get the legislative changes they want.14 9 Placentinus follows 
in that tradition and introduces poetry into the prose of law, as well as 
bringing youth, femininity, the body, and dance into the supine and 
serried array of desiccated legal texts. In the later tradition, the use of 
humor to juxtapose the inside of law to an outside that threatened or 
sought entry into it is very common. There is the probably apocryphal 
yet repeated story of Accursius, one of the first and greatest of the 
glossators, author of the Glossa Ordinaria, whose daughter is reputed 
to have taught law. She was beautiful and so, in the cause of not 
distracting the students from their studies, she lectured while wearing a 

CRITCHLEY, ON HUMOUR 109-11 (2002), also helpfully analyzes the risus acri as opposed to 
the risus purus or (here) appropriately political laughter. 

148. 2 LAERTIUS, supra note 81, at 41. 

149. ARISTOPHANES, ASSEMBLYWOMEN, in ARISTOPHANES IV: FROG, 
ASSEMBLYWOMEN, WEALTH 237-411 (Jeffrey Henderson ed. & trans., 2002). 
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veil or, in some versions of the story, from behind a screen.15 0 Satire 
here marks an alien presence within the law, and intimates thereby the 
need for change. The norm must be suspended if the foreign figure, 
the alien or "aegyptian," and here the feminine, is to be recognized 
and incorporated. 

We can also note a common theme to the satirical as it applies to 
law. Placentinus shares with Aristophanes, Benoit de Court, Selden, 
and the anecdote about the daughter of Accursius a concern with the 
exclusion of difference, and specifically of the feminine from the law. 
It seems in substantive terms to be an exemplary exclusion, a founding 
myth of modern as opposed to mythic laws. That could in part be 
because justice is traditionally depicted in a feminine form, as lustitia, 
or Jgnorantia, but it has a wider resonance. The notion of satirical 
criticism making the weaker case stronger can be aligned with the 
argument that it also brings the exterior and the excluded into law. 
Satire rectifies, redistributes, and reorients. That is its merit and its 
novelty. It introduces what lawyers have ignored, repressed, obscured, 
or demolished in the construction of their science. It resurrects the 
failures and imagines the future. If the exclusion of women or the 
plight of the daughter was the exemplar it strongly suggests that there 
is a creativity or force to the exterior of law, an eros or sex that is as 
attractive as it is threatening. In this context, satire espouses some 
version of the Socratic dictum, "lawyer know yourself, " meaning know 
where you are and who you are in relation to where you are, to an 
outside both proximate and distant, near and far. 

At an epistemological level, satire proffers access to what Foucault 
called the "positive unconscious " of the science of medicine in his case, 
and here, that of law.1 51 Legal science from Placentinus on constructed 
its disciplinary domain, its borders and methods, its jurisdiction and 
writs through a process of selection and exclusion. What did not fit the 
cause of legal science was necessarily jettisoned or otherwise 
demolished, thrown out, or hidden away. The positive unconscious of 
law is a reference to everything that failed to find a place in the novel 
science, the exegesis of a remarkably ambitious but ultimately very 
limited text. What I hope to recoup is thus potentially everything that 
was sacrificed or excluded in establishing the pure science or dictate of 

150. JOHN LESLIE, A DEFENCE OF THE HONOUR OF THE RIGHT HIGHE, MIGHTYE AND 
NOBLE PRINCESSE MARIE QUEENE OF SCOTLANDE, at fol. 139a (London 1569), available at 
http:l/eebo.chadwyck.com, discussed in GOODRICH, OEDIPUS, supra note 142, at 116. 

151. As Foucault explains: 

[T)he unconscious of science . . .  is always the negative side of science - that which resists it, 
deflects it, or disturbs it. What I would like to do, however, is to reveal a positive unconscious 
of knowledge: a level that eludes the consciousness of the scientist and yet is part of scientific 
discourse . . . .  

MICHEL FOUCAULT, THE ORDER OF THINGS, at xi (Vintage Books 1973) (1970). 
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law.15 2 In brief, what are the others of law? Who does law exclude or 
kill on sight, a trajectory from the barbarian to the foreign to the homo 
sacer, the Jew or Muselmann 15 3 of the twentieth-century camps. The 
failures or losses that referred to an internal exile in the Renaissance 
era, come back in the contemporary era as defining themes in legal 
feminism and in those parallel or subsequent movements in legal 
thought that address race, ethnicity, sexual orientation, age, or species 
as comparable structures of exclusion or denial of voice. Confronting 
lawyers with the experience, narratives, oral histories, and contrary 
norms of excluded groups is precisely the function of Menippean satire 
within the contemporary domain of law. 

Returning to the founding era of modern legal forms, a 
philosopher turned lawyer, Abraham Fraunce, introduces poetry and 
logic into the study of law, this at least is what he claims, so as to 
improve the common law method of the late Renaissance. Along the 
way, and without compunction, he ridicules the "grand little 
mootmen " and other ignoramuses - in that case non-Ramists as well 
as dunces - of the Inns of Court, and to good eff ect.15 4 The lawyer 
William Fulbecke, writing around the same time as Fraunce, derides 
what would now be termed the obsessive compulsion of the common 
law lawyers: "so full of Law-points, that when they sweat, it is nothing 
but Law; . . .  when they sneeze it is perfect law; when they dream it is 
profound law. The book of Littleton's Tenures is their breakfast, their 
boier, their supper and their rare banquet."15 5 That about sums up 
OCCLD (pronounced occlude) or obsessive-compulsive common law 
disorder. Read it as you will, it is a satirical moment in a polemical 
work, and its form is not entirely accidental. It is the body of lawyers 
that is derided, their juristic obesity that is caricatured. Again, in other 
words, an outside has been drawn in, a boundary crossed, and a 
persuasive point made in a juristically unusual form. 

Finally, satire brings with it a certain charge, potential animus, and 
occasionally an erotic attraction. It is a very specific mode of sparring 
or polemics. It tends, as I have suggested, to accompany radically 
novel arguments, changes in position or formalities. In such a spirit it is 
personal, precisely because it seeks to oust an old order, a tired 
incompetence, or entrenched establishment, real or imagined. The 

152. Id. , discussed in GOODRICH, LANGUAGES, supra note 103, at 15-20. 

153. GIORGIO AGAMBEN, REMNANTS OF AUSCHWITZ. THE WITNESS AND THE 
ARCHIVE 41 (1999); see also Thanos Zartaloudis, The Idea of Humanity or a Letter to the 
Benefactors of Mankind (2003) (unpublished manuscript, on file with the author). 

154. ABRAHAM FRAUNCE, THE LA WIERS LOG IKE 89-90 (1588), available at http://eebo. 
chadwyck.com. For discussion, see GOODRICH, LANGUAGES, supra note 103, at 20-32. 

155. WILLIAM FuLBECKE, THE SECOND PART OF THE P ARALLELE OR CONFERENCE OF 
THE CIVIL LAW, THE CANON LAW, AND THE COMMON LAW OF THIS REALME OF 
ENGLAND, at fol. B2 (1602) (spelling modernized), available at http://eebo.chadwyck.com. 
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twentieth century is no exception. Satire most obviously accompanied 
the realist movement, it reemerged with critical legal studies, and in 
less explicit forms with feminism, law and economics, critical race, and 
LatCrit legal studies. Novelties all. Even if variable in genre and 
content, all were forms of entry into a complacent legalism, and they 
share that element of exteriority, of being the excluded seeking to 
come in, to return, to overturn, or to reform. It is to these moments 
and movements, to the long twentieth century and its admirably 
diverse legal efflorations, that I now turn. In doing so, I will use the 
fourfold root, the categorization that emerges from the Sermon on the 
Laws written all that time ago at the origin of the tradition. 

II. SATURA RESARTUS (THE REVIVAL OF SATIRE) 

The classical satirical tradition favored the innominate mode of 
personification. For Placentinus, it was a prosopopoiea that faced off 
and debated another personification: Domina Ignorantia against 
Legalis Scientia. After his early experience of physical attack, 
Placentinus the satirist was perhaps concerned to shield himself from 
those who might take offense. There was less chance of being attacked 
by a prosopopoeia than by an irate person, though in my experience it 
is still a risk. It is hard to predict who is out there. A similar principle 
of self-protection doubtless underpinned the Basoche theatrical farces 
of the fifteenth-century Parisian law clerks. These were heavily 
allegorical satires in which rhetorical figures such as the Old Digest 
and the New Digest would debate and detract from each other and 
from the law.15 6 Many other classical figures from Justitia herself to 
Phronesis and law clerks identified by number - Primus, Secundus, 
and so on - made their appearance and played their allegorical 
roles.15 7 The later tradition of satirical revels at the Inns of Court in 
London, which theater will gain brief mention again later, also 
adopted a wholly figurative critique of common law. 1 58 

A. Allegory and Theater 

The allegorical satire, in the tradition of the Roman saturnalia, was 
generally predicated upon a festive or farcical reversal of the order of 
things. The clerks of the Basoche would complain about pragmatic 
obstacles to success: lack of money, difficulty of entry into the 
profession, domineering behavior of established lawyers and judges; it 

156. FARCE NOUVELLE, reprinted in RECUEIL DE FARCES FRAN<;AISES INEDITES DU 
XV SIECLE 333 (Gustave Cohen ed., 1949). 

157. FARCE NOUVELLE , supra note 156, at 333 11. 1-10. 

158. PAUL RAFFIELD, IMAGES AND CULTURES OF LAW IN EARLY MODERN ENGLAND 
89-123 (2004 ) .  
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was not to the name or person but to the position that the satire was 
directed. That remained true for the bulk of the subsequent tradition. 
Hotman, whom I mentioned earlier, attacked Tribonian by name, but 
Tribonian was by then long dead.1 59 Similarly, Gilbert Abbott a 
Beckett's splendid satirical treatise, The Comic Blackstone, originally 
published in 1846, obviously lampooned a titanic but safely dead figure 
of common law. The author was a barrister of Gray's Inn, and the 
treatise commences with the immortal sentiment: "Every gentleman 
ought to know a little of law, says Coke, and perhaps, say we, the less 
the better."16 0  

Later again, and to evidence the continuity of this displacement of 
criticism into the allegorical, there is Professor Rodell's curious 
occasional essay, published on the eve of World War II, and given the 
Biblical and somewhat apocalyptic title Woe Unto You, Lawyers/.161 
The book includes, to give you a flavor, a wonderful allegory of the 
Lady who cannot decide, by legal reason, whether or not to get out of 
bed in the morning.16 2 Here is how the argument progresses. In the 
tradition of reversals, the Lady is the Law, and her Law has two 
primary principles: "The first [is] that anything that seems presently 
desirable is right. The second [is] that anything which seems presently 
desirable is likely, in the long run, to be wrong."16 3 The first decision of 
the day is whether to get up or lie in bed a little longer. Applying 
abstract principles and counter-principles, rules and subrules, she 
eventually follows precedent - she got up yesterday - and arises. 
Then she needs a judicial determination on whether to brush her teeth, 
have a hot or cold shower, which dress to wear, and so on, until late in 
the afternoon, spoiled for choice, like Buridan's ass, she stays at home 
rather than going out. That is all you can hope for, Rodell opines, from 
transcendental legal abstraction, that worryingly brooding 
omnipresence in the sky or more accurately the cloud hovering over 
the bed.16 4 

The tradition of satirizing the named dead, the innominate, or the 
personified living is what Lord Birkett, in his introduction to an 

159. HOTMAN, supra note 108, at 85. Hotman came up with a term for Tribonianisms, 
the classical legal equivalent of "snafu." He termed textual errors emblemata Triboniani, or 
"emblems of Tribonian," and thereby gave him a second life in philological notoriety. See 
the immensely erudite Valerie Hayaert, La Critique Humaniste du Corpus luris Civilis et !es 
Emblemata Triboniani (2003) (unpublished manuscript, on file with the author). 

160. GILBERT ABBOTT A'BECKETT, THE COMIC BLACKSTONE 1 (London, Bradbury, 
Agrew & Co. 1887) (1846). 

161. FRED RODELL, WOE UNTO You, LAWYERS! (1939). Rodell's title refers to Luke 
11 :  52. 

162 Id. at 135-54. 

163. Id. at 138. 

164. Id. at 139-42. 
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anonymous collection of cautionary legal tales, calls the "kindly" 
tradition.16 5 Such was a very English genre of humorous critique that 
was in the Augustan era dubbed polite satire and associated most 
closely with Addison and Steele, the twin pillars of the Spectator.166 It 
disturbs the dead and instructs the living but keeps all known or extant 
faces out of the mirror of satire. 167 Even where the dead are not simply 
satirized but actively and even maliciously denigrated, their absence 
from the interchange renders the use of their name generic and close 
to a personification. Justice Oliver Wendell Holmes was long dead 
when the Minneapolis lawyer Ben Palmer published "Hobbes, Holmes 
and Hitler," and it was left to the energy of Professor Fred Rodell to 
respond and correct said Ben who so bent the truth.16 8  When my 
colleague Richard Weisberg, to my dismay, wrote that postmodernism, 
and specifically deconstruction, were versions of Vichy - which is to 
say, fascist - hermeneutics, he specifically gave no names.169 Since 
then he has come clean, but it took a little pressureP0  Polemic has to 
become quite passionate and not a little heated before the personal 
names start to fly and reputations are placed on the line.17 1 

The tradition of satirizing figures such as the lawyer is age-old; 
whether kindly or not, it plays safe by choosing the mask over the face, 
ad personam over ad hominem, the dead over the living. The 

165. Lord Birkett, P.C., Foreword to FORENSIC FABLES BY 0, at v (complete ed. 1961). 

166. The bulk of the issues of the SPECTATOR and all of Addison's essays are reprinted 
in Volumes 5-12 of THE BRITISH ESSAYISTS (Alexander Chalmers ed., 1855-56). For 
discussion and some synoptic examples, see FRANK MUIR, THE OXFORD BOOK OF 
HUMOUROUS PROSE 30-38 (1990). 

167. See Joseph Addison, False and True Humour, SPECTATOR No. 35 (Apr. 10, 1711), 
reprinted in SELECTIONS FROM THE TATLER AND THE SPECTATOR OF STEELE AND 
ADDISON 334 (Angus Ross ed., 1982). 

168. Fred Rodell, Justice Holmes and His Hecklers, 60 YALE L.J. 620, 621 (1951) 
(discussing Ben W. Palmer, Hobbes, Holmes and Hitler, 31 AB.A. J. 569 (1945)). 

169. RICHARD WEISBERG, POETHICS AND OTHER STRATEGIES OF LAW AND 
LITERATURE 127-75 (1992). But cf Peter Goodrich, Essay, Europe in America: 
Grammatology, Legal Studies, and the Politics of Transmission, 101 COLUM. L. REV. 2033, 
2041 (2001). For a more general version of the view contrary to Weisberg's, namely the 
assertion that it is precisely grand narratives, totalizing truth claims, clangorous assertions of 
certitude, that led to the terrors and carnage of the twentieth century, see JEAN-FRANCOIS 
LYOTARD, THE POSTMODERN CONDITION: A REPORT ON KNOWLEDGE (Univ. of Minn. 
1984) (1979). The twenty-first century hasn't made that great a start on this front either. 

170. Richard Weisberg, Nietzsche 's Hermeneutics: Good and Bad Interpreters of Texts in 
NIETZSCHE AND LEGAL THEORY (Peter Goodrich and Mariana Valverde eds., forthcoming 
Routledge 2005). 

171. Shaftesbury illustrates as much with an anecdote: 

A Clown once took a fancy to hear the Latin Disputes of Doctors at a University. He was 
ask'd what pleasure he could take in viewing such Combatants, when he could never know so 
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such a Fool neither, but I can see who's the first that puts t'other into a Passion." 

SHAFTESBURY, supra note 74, at 107-08. 
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wheedler, the wrangler, the bloated abstraction, the dead hand, the 
non placet - the one who "prefers not to"17 2 - the cross-dressing 
judge, and so too the more modern satirical legal figure of the liar, all 
impugn without attaching to any particular being or actual act.1 7 3  It 
takes a twentieth-century transition, an interruption of the tradition, a 
radical break from figure to face, from epitaph to name, for the ad 
hominem argument to emerge as a satirical form. I start with this form 
because it is the most disruptive, the most threatening to the 
established norm, the most diverse and indicative, as well as the most 
recent. It has the merit of being more political than kindly. I also have 
a personal interest in it, having devoted some considerable energy to 
ad hominem and indeed ad nominem criticisms of legal colleagues, 
some of whom, it must be admitted, are not now that well-disposed 
towards me. And what can I do about that? "Quam turpiter enim 
agunt homines, tam turpiter hec reprehendit" as it was put by William 
of Conches in his immortal Glosses on Juvenal and I cannot be 
improving on that. 1 7 4  

B. A d  Hominem Arguments 

The ad hominem argument, just to give a brief history, was 
traditionally viewed as a logical fallacy. In Aristotle's diction, it was an 
elench or sophistical argument. 17 5  A personal attack does not 
substantiate an objective argument. Nor does it disprove it. Outside of 
an alternate universe, mathematical formulae are likely to stand 
irrespective of the character of the mathematician proposing, for 
example, the table of multiplication. 176 Few legal arguments, however, 

172. The non placets are to be found in the wonderful F.M. CORNFORD, 
MICROCOSMOGRAPHIA ACADEMICA (1908). Those that "prefer not to" derive from 
Bartleby, the protagonist of the eponymous novel by Herman Melville, Barte/by, The 
Scrivener, in MELVILLE'S SHORT NOVELS 3, 10 (Dan McCall ed., W.W. Norton & Co. 2002) 
(1853). 

173. My favorite examples are JOHN DAY, LAW TRICKES (London, More 1608); 
RICHARD HEAD, PROTEUS REDIVIVUS OR THE ART OF WHEEDLING OR INSINUATION 
(1675), available at http://eebo.chadwyck.com; THOMAS POWELL, THE ATTOURNEYS 
ACADEMY (Theatrum Orbis Terrarum, Ltd. 1974) (1623). For more on that tradition, see 
c.w. BROOKS, PETTYFOGGERS AND VIPERS OF THE COMMONWEALTH (1986), though it 
should be noted that the authors have generally not been lawyers but rather, like 
Shakespeare, people adversely affected by litigation. 

174. GUILLAUME DE CONCHES, GLOSAE IN JUVENALEM (Bradford Wilson ed., 1980) 
[circa 1 135] at 90, and translates: "as foully as men act, so foully this reproves." 

175. On sophistical elenches, see Aristotle, The Sophistical Elenchi, in 2 THE ORGANON 
OR LOGICAL TREATISES OF ARISTOTLE 540-610 (Octavius Freire Owen ed.,1853). 

176. Steve Martin, Hissy Fit, in PURE DRIVEL 80, 80 (1998). 

Let us assume there is a place in the universe that is so remote, so driven by inconceivable 
forces, where space and time are so warped and turned back upon themselves, that two plus 
two no longer equals four. If a mathematician were suddenly transported and dropped into 
this unthinkable place, it is very likely that he would throw a hissy fit. 
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are as definitive or immobile as the times table. "For everything else 
there's Mastercard," as the advertisement goes; 17 7 more properly, all 
political and legal arguments are merely probable and as such are 
highly dependent upon assumptions and susceptible to aspersions of 
character.17 8 Thus Leff in his law dictionary concludes his definition of 
the argumentum ad hominem by remarking, "[i]f, of course, the 'ad 
hominem' attack is an allegation of stupidity and ignorance, then it is 
at least relevant to the matter at hand."17 9 Although traditionally closer 
to rhetorical ethos than to forensic proof, the ad hominem argument 
does assign a probative responsibility, it calls to account, and so 
interrupts the essentially reclusive if not outrightly evasive mode of 
academic argument. The ad hominem is persuasive, often highly 
entertaining, engaging, and telling. More than that, the ad hominem 
argument is central to the satirical genre and so it is precisely with this 
modern rupture in the legal form that an account of more 
contemporary satirical legal studies should begin. 

The satirical ad hominem argument comes in two related forms. It 
either defends or overthrows. In classical terms, it belongs to the 
Horatian or the Menippean mode, and sometimes to both. 18 0  
Depending upon the institutional hierarchy that divides satirical 
author and satirized subject, the form either puts down - abases and 
maybe deflates - or it overturns and interrupts the extant hierarchy. 
The defensive mode is not distinct from what I will term the genre of 
"revolt," but there is a difference of position and project that is 
sometimes significant to the tone and the actualization of the satirical 
persuasion. Granted the plurality of competing hierarchies, it is also 
the case that superiority in one domain, say intellectual precedence, 
may accompany a lesser status within another hierarchy, say that of 
judicial appointment compared to academic standing. Thus Judge 
Posner, to take an example that will occupy a few of the following 
pages, may be judicially superior but also be of lower scholarly ranking 
than his satirized subjects. 18 1  Satirical superiority in one context may 

Id. 

177. MasterCard International Inc., Registered Trademarks, available at http://global. 
mastercard.com/hr/general/copyright.html (last visited Oct. 11,  2004). 

178. ARISTOTLE, THE "ART" OF RHETORIC, 163-343 (John Henry Freese trans., 
Harvard Univ. Press 1994) (1925); POSNER, INTELLECTUALS, supra note 8, at 49. 
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2056 (1985) [hereinafter Leff, Dictionary]. 

180. See supra notes 78-80 and accompanying text (contrasting the two forms of satire). 

181. Posner's tables of scholarly citations try, of course, to prove that the latter is not the 
case and that he is cited more often than Dworkin, Nussbaum, or any other of his scholarly 
peers. See POSNER, INTELLECTUALS, supra note 8, at 194-220 tbls. 5.1-.10. I have commented 
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Intellectuals and the Economy of Diffuse Returns, 66 MOD. L. REV. 294 (2003) (reviewing 
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indeed compensate for a sense of inferiority in another domain. An 
analytic legal philosopher may feel that his cult is the acme of wisdom 
and virtue, and dismiss with heavy satire scholars of differing 
persuasions or philosophical inclination.18 2 At the same time, the need 
to augment the school to which one belongs by diminishing those who 
are outside it must cast some doubt on the security, the ranking and 
the position, of the satirist. The compulsion to rank is arguably a rank 
obsession. 

The Horatian satirical abasement tends to express the superiority, 
real or imagined, of the writer over the subject of the put down. The 
prime contemporary exponent of the deflationary ad hominem satire is 
undoubtedly Judge Richard Posner. Dick to friend and enemy alike, 
Posner has spearheaded satirical polemics and caustic dismissals of 
opponents. His treatise on the topic is humorously and 
symptomatically subtitled A Study in Decline with the reader being left 
to wonder if the decline is in his capacity to study or in the subject 
studied, internal or external to the work. In either event, he is very 
witty. The argument of the book, however, tends to suggest that it is 
not Posner, but rather the public intellectuals, who are losing their 
grasp, if they ever had one, on real trends in the real world. If that 
interpretation is correct, then Posner's derisive account of the follies of 
law professors offering real-time commentaries on unfolding events is 
classic Horatian invective and boundary maintenance. It is censorious, 
moralizing, and seemingly serious, scientific in intent if not in any 
obvious methodological sense. 

The deflationary mode is predominantly concerned with 
aggrandizing a preferred position, and on occasion, a preferred person 
or self. Posner deflates his opponents primarily by drawing up a list of 
the top 100 public intellectuals judged by scholarly citations.1 8 3  That is 

responsible for the rankings and thus may have some insecurity as to their validity. He 
evinces as much in his book. POSNER, INTELLECTUALS, supra note 8, at 169. 
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MATIHEW H. KRAMER, LEGAL THEORY, POLITICAL THEORY, AND DECONSTRUCTION 
(1990)), or Ronald Dworkin, Thirty Years On, 115 HARVARD L. REV. 1655 (reviewing JULES 
COLEMAN, THIS PRACTICE OF PRINCIPLE (2001)) (hereinafter Dworkin, Thirty Years On). 
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his proof. His name appears as number ten on the list. He is in the top 
ten public intellectuals ever, or actually between 1995 and 2000. Even 
so, that is pretty good. He is the highest-ranked legal intellectual. He 
beats all of his contemporaries and peers, including Cass Sunstein (12), 
Ronald Dworkin (way lower, ranked at a risible 29), Richard Epstein 
(41), William Eskridge (46), Akhil Amar (50), Martha Nussbaum (59), 
Stanley Fish (67), all the way down to Duncan Kennedy, the token 
critical legal scholar on the list (ranked at 88 but nonetheless above Sir 
Isaiah Berlin (90), E.P. Thomson (93), and Alfred Kinsey, of Kinsey 
Report fame, at 100).184 

The argument attached to the list is often humorous, almost always 
barbed, and in essence uses the putative science of citation and media 
mention to show that public intellectual lawyers, among others, trade 
in credence goods of little or no value. Akhil Amar couldn't have been 
more wrong on Bush v. Gore.185 Bruce Ackerman and Ronald 
Dworkin, ideological opponents of Posner's, are derided for the 
inaccuracy and irrelevance of an open letter entitled The Election 
Crisis that they signed and published in the New York Times.186 They 
are law professors, but they got the law seriously wrong. Dworkin's 
essay on the Clinton impeachment and his review of Posner's An 
Affair of State are lampooned for liberal-left partisanship, for 
relentless "spin," for inaccuracy, and for exaggeration.18 7  Alan 
Dershowitz, a professor of Criminal Law, also took issue with the 
impeachment, and so too incurred the elective wrath of Posner the ex­
post pundit of juridical correctness. Posner goes to great trouble to 
show how Dershowitz, who has, after all, been annoyingly successful in 
terms of media presence, has failed to understand a most rudimentary 
aspect of criminal procedure.18 8 A flaw in the man is a flaw in his 
argument. 

Judge Posner is pretty clear on the significance of irony and satire 
in public intellectual work. He sees his own intellectual role quite 
directly as that of unseating the "false prophets," 18 9 and as 
reinvigorating and promulgating a satirical critique of shabby 
scholarship and lame predictions. In the service of these admirable 
aims, Posner explicitly argues the legitimacy of ad hominem polemic: 
"When the debater's arguments must be taken, to a degree anyway, on 
faith, it is as rational to consider his general trustworthiness as it is to 
consider the general trustworthiness of any seller of credence 
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185. POSNER, INTELLECTUALS, supra note 8, at 39. 
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goods." 190 Law, and particularly the conundrums of constitutional law 
that so animate Dick Posner, belong within the domain of what 
Aristotle terms probable argument,19 1  and hence they rely upon 
character, persuasion, and the myriad other attributes of uncertain 
human interventions.1 9 2  That is a beginning. It allows for a realistic 
recognition of the posturing and posing that accompanies the politics 
of law, but that is not all. 

The deflationary genre of ad hominem satirical legal studies has to 
be understood in the context of its ethical and political goals. In 
structural terms, the deflationary satirical critique has a dual function. 
It elevates the group, cult, school, or self that is utilizing the genre, and 
in aggrandizing the position spoken from, it shores up the hierarchy 
that recognizes the primacy of that sect. Part of that initial function 
gains additional expression in a secondary or incidental feature of 
reasserting the lexical order of an established hierarchy. The satirist 
seeks to maintain a boundary between the sect that satirizes and the 
subjects satirized. In Posner's case, satire is a tool for evidencing the 
priority of law and economics over other schools and subdisciplines 
within the legal academy. It is a story that is well-enough known and 
certainly does not need me to repeat it. 

It is possible that Posner could be interpreted as overthrowing a 
hierarchy or upending an order of precedence. He certainly devotes 
his satirical energies to deflating the grander kind of legal public 
intellectual. Dworkin, Dershowitz, Nussbaum, Ackerman, Amar, and 
their ilk are no small figures. They are publicly recognized and a fairly 
constant presence in the demisphere of elite press and media outlets. 
Deflating them is not a coward's game, but as a judge, with the real­
world weight of bench and bar behind him, and as a leader of the most 
successful of legal intellectual movements of the last half of the 20th 
century, Posner is more plausibly viewed as reasserting and 
maintaining the primacy of his school over its competitors. A 
significant part of his message, after all, is that his competitors are in 
the end merely academics, merely theorists, whereas his work spans 
several worlds, including one supposes, and unusually, the real world, 
at least from time to time. He makes the point most strongly in a 
recent essay that attacks the law and literature movement whose 
history parallels that of law and economics.19 3  It is almost an axiom of 
satire that we are most critical of what is closest to us. It is the most 
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threatening or intrusive, and so, having dealt with his intellectual peer 
group, those closest to his heels, Posner turns next to an impudent 
subdisciplinary threat that should have been long quieted by his earlier 
works. In his scathing review of a recent treatise by Binder and 
Weisberg titled Literary Criticisms of Law,19 4  Posner seeks, as 
vigorously and clearly as in any of his writings, to impose the lexical 
priority of law and economics to law and literature.19 5 

Here is a taste of his finely attuned satirical deflation of Binder and 
Weisberg. The authors are two professors of law who endeavor, in 500 
pages of "tightly packed print dense with learning,"19 6  to answer the 
question: "What has literary theory to offer law?" Posner, however, 
pre-empts them and answers the question in the first sentences of a 
review that might well have ended after the first six lines and with the 
answer that he proffers: "Nothing." But because the satire is always in 
the detail, he goes on to indicate that "this book represents decadent " 
legal scholarship.19 7  It is a book that does not discuss law at all but 
rather indulges in "theory-mongering " and invites the question "so 
what?"19 8 The answer to that question is that theory-mongering is 
going to make legal studies a laughing stock, just like it reduced 
English departments to the butt of satirical humor. Semiotics - semi­
idiotics in newspaper parlance - might take hold in the bastions of 
law. That is not all. Professor Dworkin once used an analogy between 
law and literature so surely it can be included in the fold of the 
"ostentatiously marginal" and profoundly irrelevant.199 Dworkin, like 
Binder and Weisberg, or indeed Dershowitz, has nothing to offer the 
serious study of law. He too is demeaned, scorned, cast aside, or 
winnowed away as chaff to the seed of law and economics. 

The least that could be said is that law and literature is put in its 
place. The order of subdisciplines is maintained, and Posner the satirist 
has performed a dual feat of considerable dexterity. He has located 
himself in a position of considerable importance and prominence, as a 
judge and as a judicial arbiter of the degrees of seriousness - of merit 
- that is to be accorded to the genres of legal studies. He has located 
himself not only within the academy but also in the public-intellectual 
sphere of cultural events. He has placed his interest and discipline at 

194. It should be pointed out that in the work reviewed, Binder and Weisberg do refer 
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the pinnacle of the order of legal disciplines. In dismissing others, he 
has signaled the assurance and asserted the priority of himself. That is 
key to the deflationary mode. It puts the race in Horace, as it were, 
and the ratio in the Horatian. 

One can also note that this genre is extreme. It gives little or no 
credit to the other position. It objects, excludes, and ridicules. That is 
the style. The deflationary satirical genre is not a modality of 
moderation. It has to be read with humor, lightly, and it is logically 
necessary that the ad hominem quality of the criticisms be matched by 
analysis of the person proposing the satire. 

If Posner's wish is in the end to protect his way of life and bolster 
the position that best maintains it, other instances of the genre can be 
shown to perform comparable functions. Professor Nussbaum, in a 
1999 piece in The New Republic, provides a brilliant example of the 
deflationary mode in the most personal of keys. The article is on the 
use of philosophy in changing law to feminist ends. The subject 
satirized is a philosopher by training, a feminist, and Professor of 
Rhetoric at Berkeley. The title of the piece is quite direct - "The 
Professor of Parody " - and if that was not clear enough, the subtitle 
reads: "The hip defeatism of Judith Butler."200 

Observing a structure of argument that is very close to Posner's, 
Nussbaum deflates Butler by eviscerating the parodic professor's 
"fancy words on paper."201 Butler's prolixity is contrasted with 
concrete projects and actual social change.20 2 Where Posner thought 
that the theory-mongering duo of Binder and Weisberg were instances 
of decadence, Nussbaum sees Butler as plain occult. Butler is a 
practitioner of a politics that is merely "verbal and symbolic."20 3 If that 
seems a surprising reprimand from a philosopher, Nussbaum 
immediately specifies that Butler is merely an academic and writes 
with "lofty obscurity and disdainful abstraction. "204 That is not good, 
we must suppose, and soon enough we learn this style is the bearer of 
the stigmata of "quietism and retreat."20 5 The hipster Butler is smart 
but ponderous. She is casually allusive and aloof. She uses hierarchy 
and mystification as her tools. She wants to be a star and wraps herself 
in "an aura of importance,"206 but there is nothing there. Just verbosity, 
name-dropping, sophistry, and rhetoric. And the ultimate put-down or 
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meiosis: "One afternoon, fatigued by Butler on a long plane trip, I 
turned to a draft of a student's dissertation on Hume's views of 
personal identity. I quickly felt my spirits reviving. Doesn't she write 
clearly, I thought with pleasure, and a tiny bit of pride."2 0 7  Butler 
doesn't even make it to the level of student prose. 

Poor, errant Butler. She wouldn't even get into the graduate 
program at University of Chicago. That is because, in case you weren't 
clear on this, she cannot write and those who cannot write cannot 
think. Butler is a pessimist, a nihilist, a masochist in love with her own 
bondage.2 0 8  She is just another self-indulgent academic lamenting the 
insufficiency of signs from the safety of the campus. It remains to add 
that Butler has written on law, but is not located in a law school. But 
should you doubt that Nussbaum's boundary demarcations apply 
within the law school then just compare her criticisms of Butler's 
hapless prose to Professor Brian Leiter's defense of analytic legal 
philosophy2 0 9  or David Saunders on the virtue of the rule of law.2 10 
Leiter singles out two suitably successful legal theorists, Pierre Schlag 
and James Boyle.21 1 Schlag and Boyle are not analytically inclined but 
rather propose continental philosophy as their inspiration. And in the 
humorous law journal the Green Bag, they are ponderously informed 
by Leiter that their writings would not even qualify them for a 
graduate program in philosophy.2 1 2  To this Leiter adds a list of those 
select few, his network, his philoi, or "friends," who do good philoi­
sophical work in law. It is charmingly nominate, disarmingly direct, 
entirely assertive, and distinctly bizarre. Well worth a chuckle in fact. 
David Saunders makes a similar if more reasoned point at a political 
level, and accuses Schlag and his ilk of basking in the freedom that the 
rule of law has garnered for academics, while denouncing the hand 
that freed them.213 

By way of recapitulation, the contemporary Horatian genre of ad 
hominem or indeed ad nominem deflationary satire serves to maintain 
boundaries, to deflate and protect an extant order of academic merit. 
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Posner protects law and economics, Nussbaum is busy saving liberal­
feminist political philosophy, and Leiter is idiosyncratically keen to 
shore up an analytic legal philosophy that remains - local squabbles 
aside - the dominant school in contemporary jurisprudence. For 
Saunders, too, the purpose of the satirical mode is to show that fact 
and norm, how things are (or more precisely how he says they are) is 
how they ought to be. Nostalgia greets "retrolution," the return of the 
archaic in a modernized form.214 "Is" and "ought" are pretty much one 
and the same in the realm of philosophical self-analysis. Anyone who 
thinks differently is a free target of censorship, humorous or otherwise. 
And along the way, the rhetorical structure of deflationary self­
aggrandizement exhibits a number of constants. Order is opposed to 
chaos, clarity to obscurity, the real world to the merely academic. In 
whatever manner it is couched, the conclusions are also somewhat 
uniform: the subject punctured is worthless. For all their smartness, 
their cleverness, their long words, they are in the end what Placentinus 
termed pseudolegists, the sadly agnostic proponents of impracticalities 
far removed from the tellurian concerns of any extant lex terrae, or 
"mundane law." 

C. Revolting Positions 

If the establishment and status quo motivate the deflationary 
genre, its radical counterpart, the genre of inversion, is propelled by 
the desire for change, and the will to overturn the order of things. The 
irreverent mode of radical satire may well deflate along the way, but 
its primary objective is not directly abasement or aggrandizement but 
rather an overturning of the extant power and a reversal of positions in 
the hierarchy. There is no question, of course, that there has always 
been a satirical strain in the critique of the power of lawyers and the 
endlessness of law. That is a tradition that flourished in the twentieth 
century as well as any other. The nominate or ad hominem expression 
of satirical critique in the overturning of the works of contemporary 
greats, however, was something of a novelty. Such, of course, is 
particularly the case if the Titan - say, Ronald (Hercules) Dworkin -
is still alive. It, at the very least, involves a risk and is most usually 
undertaken in the Menippean mode of confrontation. 

To get a little philosophical, the genre of overturning involves what 
Alain Badiou terms a "logical revolt,'' 215 meaning that it expresses 
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insubordination, a decline in reverence, a certain disrespect for the 
order and sanctity of law.21 6 Such modes of disaffection, even when 
highly personal, have tended to remain innominate. When Lani 
Guinier opens her discussion of "Models and Mentors " in Becoming 
Gentleman with an anecdote of how her professor of Corporations at 
Yale Law School opened every class by announcing "Good morning, 
gentlemen,"217 she politely or otherwise does not name him. That is 
kind of old-school leftism on her part, or at least deference to an 
accountability that is greater than any singular individual. Of course 
we could discover the name, but the point is that she chose to gloss it 
over with anonymity. The move towards accountability for text and 
name, begins though somewhat slowly with the textualist turn and its 
reversal of the traditional priority of speech over writing, and of 
author over text. 

We can take a classic instance of overturning from a jointly 
authored study, Postmodern Jurisprudence.218 The essay was originally 
published in a symposium volume on critical legal studies in Britain in 
1987, back in the early days of the Critical Legal Conference.219 There 
was a spirit if not, in general, a practice of a situationist kind.220 There 
is, in other words, an element of play and of performance in the 
overturning of the superior in the hierarchy. This essay is a 
deconstructive reading of a work on the philosophy of natural law 
authored by one John Finnis, a law professor at the University of 
Oxford.221 We learn in the preface to Natural Law and Natural Rights 
that Finnis was actually in Africa, at Chancellor College of the 
University of Malawi, "in an environment at once congenial and 
conducive to contemplation of the problems of justice, law, authority, 
and rights,"222 while doing most of the writing. His permanent position, 
however, as the back cover announces, was as a Fellow and (fully 
Latinate) 'Praelector' in Jurisprudence at the time of the book being 
put to bed with the Clarendon Press, the more prestigious branch of 
Oxford University Press. Just to fill the story in a little, Finnis was also 
the external examiner of the doctoral dissertation of the first-named 
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author of the deconstruction of his work that is published under the 
personal and punning title, Fin(n)is Philosophiae.223 

The deconstruction of Finnis's text has a trinitarian thematic. At 
the level of legal-philosophical polemic, it seeks to evidence that 
although Finnis argues for the vitality of natural law, his text, style, and 
tone is encased in positivism, a position quite antithetical to the 
natural law conflation of law and morals. At the level of method, the 
critics argue that while Finnis claims the self-evidence of natural law 
values, their truth or independence of the persuasions of their 
proponent, his text is in fact rhetorically laden and suffused with floral 
metaphors. Finally, at the level of satire, the logic of revolt leads to the 
inexorable conclusion that Finnis's text mirrors his name, is about the 
end of life and obsessed throughout with death: "Human flourishing 
becomes a black joke, an ultimate deferral. Our Fin(nis) becomes our 
aim."224 It is no more than a death-bound subjectivity. 

The satirical dimension of the overturning lies in the linking of the 
name Fin(n)is to the project (or end) of the paper. Finnis argues for 
self-evident values by using a string of metaphors. He claims to be for 
life, but promotes death. He promises truth, but he proffers lies. To 
that, we are offered the additional satirical image of the philosopher as 
seducer and pedagogue. Finnis's self-perception, his textual position, is 
that of taking the side of the philosopher against the skeptic, and of 
seduction against destruction.225 Here is how he is portrayed: 

Seduction: the gentle(man) pedagogue, the father of light. The text 
knows truth and can seduce the willing (though as yet ignorant) reader 
into the garden of knowledge, provided foolish objections are 
abandoned . . . .  And there before the unknowing reader stands the father 
figure or pedagogue: "The clear-headed and wise man." By promising 
fragments of "his" wisdom the writer/text can woo the reader/sceptic 
towards the tree of knowledge.226 

So who wouldn't follow a Praelector into the garden of knowledge 
as published by the Clarendon Press? It is a tough question, high status 
stakes, but the postmodern authors are concerned to undermine this 
seemingly omniscient textual progress by pointing out how coercive it 
is: "Ultimately, the text does to objectors what Caesar's henchman do 
to Marullus and Flavius; they 'are put to silence."' 227 It is that extreme 
textual violence - the expulsion of the critic, the deriding of the 
literary at the same moment as it is being manipulated for the ends of 
truth and so as to administer the finis, or "execution " of the skeptic in 
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