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EMPLOYMENT DISCRIMINATION TESTING:
THEORIES OF STANDING AND A REPLY TO
PROFESSOR YELNOSKY

Leroy D. Clark®

In this Article, Professor Clark addresses the legal issues sur-
rounding the use of testers—individuals who deliberately apply for
employment to detect sex and race discrimination. He surveys three
theoretical justifications for granting standing toorganizations that
run testing programs. Professor Clark then responds to a previous
article by Professor Yelnosky, disputing some of his conclusions.
Professor Clark indicates that testing is just as necessary in higher-
level employment as lower-level employment; shows that testers can
obtain meaningful relief from the courts; analyzes the impact of the
1991 Civil Rights Act amendments; and encourages Congress to
authorize the EEOC to run tester programs that are exempt from
laws which prohibit misrepresentation of applicant credentials.

INTRODUCTION

‘

April 6, 1987, Nightline: Ted Koppel asks Al Campanis, then
the general manager of the Los Angeles Dodgers, whether racial
prejudice accounts for so few Blacks occupying executive posi-
tions in professional baseball. Campanis replies: “No. It’s just
that they may not have some of the necessities to be a field
manager or general manager.”!

A public uproar followed this awkwardly candid effort to
“explain” away racial discrimination on the grounds that Blacks
lacked the business and administrative acumen required for
front office jobs. Higher-ups in the Dodgers organization apolo-
gized and Mr. Campanis was fired.? The event was stunning,

* Professor of Law, Catholic University, Columbus School of Law. B.A. 1956,
City College of New York; LL.B. 1961, Columbia University School of Law. I wish to
acknowledge the excellent research assistance of Ms. Sheryl Miller, a recent graduate
of the Catholic University Law School. I also benefitted from the careful reading and
comments of Ms. Claudia Withers, Executive Director of the Fair Employment Council
of Greater Washington. The views expressed herein, however, should not be deemed
to be the views of Ms. Withers or of the Fair Employment Council.

1. Bill Dwyre, Campanis Questions Ability of Blacks, L.A. TIMES, Apr. 7, 1987,
pt. 111, at 1.

2, Grahame L. Jones, Dodgers Fire Campanis Over Racial Remarks, L.A. TIMES,
Apr. 9, 1987, pt. I, at 1,
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not so much because it evidenced a stereotypical undervaluation
of Blacks’ capacity to fill certain jobs, but because the unsophisti-
cated Mr. Campanis did not realize he was giving fairly open
evidence of those sentiments.

Indeed, the hallmark of racial discrimination in employment
today is its covert, silent, and unnoticed existence. Older
whites, who either lived in the South or were otherwise knowl-
edgeable about pre-1960s racial discrimination, know that
American society has changed dramatically: open and ap-
proved signs of racial segregation largely have disappeared.
Younger whites—under age thirty—have little direct experi-
ence with racial apartheid, and in fact may feel victimized
when they hear of Blacks benefitting from affirmative action.?
Most whites do not occupy positions of power that allow them
to exclude Blacks from employment opportunities, and those
with such power probably rationalize their racial bias on
“qualifications” grounds.* In addition, those with such power,
unlike Mr. Campanis, generally hide racial animus. Whites
probably are never told when they have obtained a position for
which a Black was more qualified. The current invisible
character of racial discrimination in employment probably
explains the wide disparity in public opinion polls between
white and Black perceptions of the continued presence of
racial discrimination in employment.®

3. While polls between 1942 and 1956 showed that “younger people were more
likely than older people to favor [racial] desegregation,” A COMMON DESTINY: BLACKS
AND AMERICAN SOCIETY 118 (Gerald D. Jaynes & Robin M. Williams, Jr. eds., 1989)
[hereinafter COMMON DESTINY}, Richard Cohen reported a recent poll by the Anti-
Defamation League which showed that the racial attitudes of persons under 30 are
closer to those of older persons, and in some instances younger persons are more
intolerant. Richard Cohen, Generation of Bigots, WASH. POST, July 23, 1993, at A23.
The Anti-Defamation League’s poll asked whites whether Blacks prefer to remain on
welfare rather than work. Of those polled in the 50-year-old and older group, 42%
responded in the affirmative, as compared with 29% in the 30—49 age group, and 36%
in the under-30 group. Over 68% of those under age 30 thought that Blacks “complain
too much about racism.” This was a higher percentage than either other age group.
ANTI-DEFAMATION LEAGUE OF B'NAI BRITH, HIGHLIGHTS FROM AN ANTI-DEFAMATION LEAGUE
SURVEY ON RACIAL ATTITUDES IN AMERICA 22-25 (1993). Cohen’s editorial added the
comment that the younger age group is “pathetically ignorant of recent American
history” and is resentful of affirmative action programs. Cohen, supra.

4, Black teenagers typically have been unemployed at twice the rate of white
teenagers. CHRISTOPHER JENCKS, RETHINKING SOCIAL POLICY: RACE, POVERTY, AND THE
TUNDERCLASS 124 (1992). Jencks suggests that many employers may believe that they
are making “efficient” decisions when they avoid hiring young Blacks, particularly
Black males, because they believe that they would make unruly and unreliable
employees. Id. at 123.

5. A 1989 nationwide poll showed that 51% of whites believed that Blacks are
not promoted as rapidly as whites to supervisory jobs. A much larger percentage of
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Yet, the evidence on the macroeconomic level reveals that
racial discrimination in employment remains prevalent. Since
1977, the Black unemployment rate has been twice the rate of
whites.® Moreover, a college degree has not neutralized the
disparity in unemployment: Black college graduates have an
unemployment rate 2.24 times that of white college gradu-
ates.” This is a greater gap than that between white and Black
high school graduates.® Holding constant those factors which
may explain differences between the races—such as education,
experience, and other job qualifications—racial minorities are
overrepresented in lower-level occupations, and often receive
lower wages than non-minorities performing the same work.®

Although today ample data demonstrate that racial discrim-
ination endures in employment, the situation was even worse
prior to the passage of Title VII of the Civil Rights Act of
1964, which barred employment discrimination based on
race. Upon the adoption of Title VII, some commentators were
skeptical aboutits efficacy in eradicating racial discrimination.
They predicted that determined employers would mask
discrimination by claiming that the applicant lacked the
requisite job qualifications and that plaintiffs would not be
able to prove otherwise.!

Blacks (83%), however, believe that Blacks are not promoted as rapidly as whites.
Louls HARRIS & AsSSOC., NAACP LEGAL DEFENSE & EDUCATIONAL FuUND, INC., THE
UNFINISHED AGENDA ON RACE IN AMERICA 28 (1989); see also JAMES R. KLUEGEL & ELIOT
R. SMITH, BELIEFS ABOUT INEQUALITY: AMERICANS’ VIEWS OF WHAT IS AND WHAT OUGHT TO
BE 179-213 (Peter H. Rossi et al. eds., 1986) (setting forth results of authors’ data
and analysis, comparing it to other surveys, and attempting to provide a theory to
explain the disparity in Black and white attitudes in regard to equal opportunity).

6. ANDREW HACKER, TWO NATIONS: BLACK AND WHITE, SEPARATE, HOSTILE, UNEQUAL
10203 (1992); ¢f. WILLIAM J. WILSON, THE TRULY DISADVANTAGED: THE INNER CITY, THE
UNDERCLASS, AND PUBLIC POLICY 42 (1987) (citing differences in Black and white
employment rates as great as 21.5%).

7. HACKER, supra note 6, at 104.

8. Id.

9. COMMON DESTINY, supra note 3, at 146—47.

10. Pub. L. No. 88-352, tit. VII, 78 Stat. 253 (codified as amended at 42 U.S.C.
§§ 2000e to 2000e-17 (1988 & Supp. V 1993)).

11.  See Ralph K. Winter, Jr., Improving the Economic Status of Negroes Through
Laws Against Discrimination: A Reply to Professor Sovern, 34 U. CHI. L. REV. 817,
832--33 (1967). These predictions were not merely unsupported speculations: the
record of accomplishments under employment discrimination laws in some states was
poor. See MICHAEL T. SOVERN, LEGAL RESTRAINTS ON RACIAL DISCRIMINATION IN EMPLOY-
MENT 19-60 (1966); Herbert Hill, Twenty Years of State Fair Employment Practice
Commissions: A Critical Analysis with Recommendations, 14 BUFF. L. REV. 22, 22-24
(1964).
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As experience with Title VII has matured, the courts have
developed interpretations which help neutralize covert dis-
crimination in hiring, although the present solutions are
insufficient. For example, in Griggs v. Duke Power Co.'? the
Supreme Court held that a plaintiff can make out a prima
facie case of a Title VII violation without direct evidence of
discriminatory intent, when an employment practice unrelated
to job performance results in a statistically significant pattern
of exclusion—known as disparate impact—of minorities or
women.'? Moreover, the Court held in Watson v. Ft. Worth
Bank & Trust Co.™* that a prima facie case can be established
under a disparate impact claim by showing that a pattern of
employment decisions has been largely subjective.’® These
cases, as valuable as they are, will not support charges of
racial discrimination in hiring unless the employer has a work
force large enough to generate a statistically significant hiring
pattern. Thus, Griggs and its progeny are not useful with
regard to small employers—who, as a whole, generate the bulk
of new jobs in the economy'®*—but whose work force is too
small on an individual basis to present the requisite statistical
profile. ‘

The Court’s analysis in McDonnell Douglas Corp. v. Green'’
provides a useful framework to address hiring discrimination
by small employers or discrimination against a single individ-
ual. Under McDonnell Douglas, a plaintiff can establish a
prima facie case of racial discrimination by alleging that (1)
she applied for work for which she was qualified; (2) she was
turned down; and (3) the employer later hired a person of a
different race or sex.'® Once the plaintiff establishes her prima
facie case, the burden shifts to the employer to create an issue
of fact by showing some legitimate reason, not based on race
or sex, as to why the plaintiff was not hired. The plaintiff
must rebut the defendant’s reason to prevail.'®

12. 401 U.S. 424 (1971).

13. Id. at 432.

14. 487 U.S. 977 (1988).

15. Id. at 991. ‘

16. See Steven Greenhouse, Clinton Plan—Small Businesses Smile, N.Y. TIMES,
Mar. 28, 1993, § 3, at 1.

17. 411 U.S. 792 (1973).

18. Id. at 802.

19. Id. at 802-04; see Texas Dep’t of Community Affairs v. Burdine, 450 U.S. 248,
253 (1981) (holding that the plaintiff can prove that the defendant’s proffered reason
is a pretext for discrimination). The Court materially increased the plaintiff's burden
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Even McDonnell Douglas, however, is limited in its useful-
ness because several factors may deter a potential plaintiff
from ever filing a charge. Specifically, an applicant may not
know the sequence in which the employer received job appli-
cations; may be reluctant to file a charge without clear infor-
mation that the successful applicant was less qualified; may
have no method, except by filing a charge, to obtain such
information; or may want to spend time searching for work
rather than pursuing a discrimination charge.?’ Further,
applicants may be fearful that an employer against whom they
lodge a complaint can prejudice their search for work with
other employers.? Lay persons may not know that retaliation
against a person who makes a charge in good faith is unlaw-
ful,”? or even if knowledgeable, they may not believe that
authorities can enforce the anti-reprisal provision effectively.

The problems applicants confront, both in being aware of
and in being equipped to cope with discrimination, may help
explain why incumbent employees or those who have been
discharged currently file many more charges of discrimination
than those who claim discrimination in hiring.?® Employment
gives an individual more information about an employer’s
practices and possible discrimination, and also provides an
incentive to repair a negative employment record. Substantial
discrimination in hiring may go unremedied, however, because
employers engage in covert discrimination.?*

on the pretext issue in St. Mary’s Honor Ctr. v. Hicks, 113 S. Ct. 2742 (1993). In
Hicks, the Court held that a plaintiff does not necessarily prevail by proving that the
defendant lied and that his proffered reasons were not the basis for the employment
action. The plaintiff must go further and convince the fact finder that the defendant’s
action was motivated by discriminatory intent. Id. at 2749.

20. Michael Fix et al., An Querview of Auditing for Discrimination, in CLEAR AND
CONVINCING EVIDENCE: MEASUREMENT OF DISCRIMINATION IN AMERICA 1, 14 (Michael Fix
& Raymond J. Struyk eds., 1993).

21. This may constitute more of a problem for professionals, because their
community of potential employers is relatively small.

22. Itis unlawful for any employer, employment agency, joint labor-management
committee controlling apprenticeships, or labor union to discriminate against any
individual “because he has opposed any practice made an unlawful employment
practice by this subchapter, or because he has made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under this
subchapter.” 42 U.S.C. § 2000e-3(a) (1988).

23. See JohnJ. Donohue III & Peter Siegelman, The Changing Nature of Employ-
ment Discrimination Litigation, 43 STAN. L. REV. 983, 984 (1991) (“While most cases
formerly attacked discrimination in hiring, today the vast majority of all litigation
suits challenge discrimination in discharge.”). Employers who had fairly open
practices of discrimination prior to the passage of the statute would have been
natural targets for plaintiffs.

24. One commentator is so convinced of the inefficacy of attaining non-discri-
mination by litigation with the current tools that he has proposed amendments to
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intentional discrimination.'®® Under the amendment, a person
who is expressly denied employment but who may have never
qualified for employment with the discriminating employer is
nonetheless authorized to act as a representative to secure an
injunction protecting others against discrimination. The tester
duplicates the position of the plaintiff in a mixed motive case
in three ways: (1) she proves that the defendant engaged in
intentional discrimination and (2) she acts as a representative
to protect others from future discrimination (3) even though
she is not entitled to a position with the defendant. The tester
arguably has an even stronger claim to attorneys’ fees because
the tester may, unlike the plaintiff in a mixed motive case,
recover punitive and compensatory damages under the
amended Title VIIL.'*” Professor Yelnosky’s assertion that the
1991 amendment has no effect on a tester’s right to attorneys’
fees!®® would produce a paradoxical result. Under his interpre-
tation, a plaintiff in a mixed motive case who could have been
refused an employment opportunity legitimately but who
proved that the defendant introduced a discriminatory factor
into the employment process would be entitled to an injunction
and attorneys’ fees. On the other hand, a plaintiff tester, who
proved that the defendant’s action resulted solely from
discrimination would have no right to an injunction or
attorneys’ fees. Congress could not have intended such an
irrational result.

E. Breach of Contract, Barratry, and Ethical Violations

Professor Yelnosky suggests that state common-law actions
and disciplinary proceedings may be brought against testers
and their attorneys as a means of deterring the use of testers.
Professor Yelnosky sets forth three hypotheses: (1) that testers
might be sued for breach of contract;'® (2) that lawyers
representing them may be subject to charges of barratry;'™
and (3) that it may be unethical for the tester, if seen as an
agent of the attorney, to make contact with an employer who
is represented by counsel.’”! Professor Yelnosky seems to raise

166. 42 U.S.C. § 2000e-2(m) (Supp. V 1993).
167. 42 U.S.C. § 1981a (Supp. V 1993).

168. Yelnosky, supra note 31, at 430-34.
169. Id. at 446-51.

170. Id. at 452.

171. Id. at 455-58.



FALL 1994] Employment Discrimination Testing 35

these issues only as straw men to be picked apart. Many of his
claims regarding potential unethical activity have been refuted
in an article published subsequent to his own.'™

Professor Yelnosky acknowledges that an employer pres-
ently does not have a breach of contract action whenever an
applicant turns down a job offer. The possibility that some
employers may begin to seek “certifications of a bona fide
interest”'”® from job applicants is unlikely to impact the law
significantly because few employers would be likely to risk the
chilling effect such an action could have on the entire job
application process. Testers are not that different from bona
fide applicants who ultimately turn down a job offer.!” Would
employers want to invite a lawsuit every time that happened?
These employer representatives probably have not thought
through the potentially negative consequences for employers
if they began to contractualize the job application process.
Conversely, such a move might legitimate claims by all
disappointed bona fide applicants that the employer had
breached its obligation to consider their application in good
faith whenever they did not receive an offer. This is hardly a
road down which employers will want to venture.

Professor Yelnosky also raises a number of potential state
law impediments to organizations who wish to engage in
testing.'” A shorthand response to these claims is that, if
federal law gives private parties a right to test to litigate
against employment discrimination, then these state law claims
will be preempted if they unduly burdened that right.}”® In
particular, Professor Yelnosky recognized the possible applica-
tion of NAACP v. Button'" to the claim of barratry. In that
case, the Court held that Virginia violated the First Amend-
ment by using its barratry statutes to bar a lay organization
from advising Blacks of their legal rights against racial
segregation and referring them to a particular attorney.'” Such

172. AlexY.K Oh, Using Employment Testers to Detect Discrimination: An Ethical
and Legal Analysis, 7 GEO. J. LEGAL ETHICS 473 (1993).

173. Yelnosky, supra note 31, at 448.

174. See supra notes 147-95 and accompanying text.

175. See Yelnosky, supra note 31, at 446-59, where he discusses the ethical
obligation not to deal with another lawyer’s client.

176. Hines v. Davidowitz, 312 U.S. 52, 67 (1941) (holding that federal law may
preempt state law if the state law stands “as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress”). See Yelnosky, supra note
31, at 471-73.

177. 371 U.S. 415 (1963).

178. Id. at 426, 428-29.
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litigation was deemed to be a form of political expression.'™
Professor Yelnosky, however, suggests that Button might not
protect lawyers who counsel testers because “the use of testers
is intended to create a cause of action and not simply to
encourage individuals to assert existing causes of action.”'®
This distinction is not persuasive. In one sense, the cause of
action exists in the employment arena in exactly the same way
that a cause of action existed in the context of Button. One may
safely presume that the defendant employer has regularly
engaged in a pattern and practice of racially based refusals to
hire Blacks in the same way that Virginia officials regularly
refused to allow Blacks to attend public schools with whites.
The only difference in the employment arena is that the racial
discrimination is covert rather than overt as in Button.
Discrimination’s covert quality does not mean that a cause of
action does not exist, or that it is not an ongoing violation of
the law. From this standpoint, the tester is merely collecting
evidence to prove an already existent claim. Testing merely
enables the right person—one who has been “injured” in
standing parlance—to bring suit. This role is not very different
from the one played in the context of Virginia’s segregated
schools. Only persons who could prove a certain relationship
with the defendant school board-—current students who were
“injured” by the policy—had standing to sue. As a practical
matter, in both situations lay persons had to be informed by
attorneys that their rights and the nghts of those similarly
situated were being violated.

Perhaps Professor Yelnosky is arguing that an attorney
cannot advise a prospective client about the law of standing
because this advice might generate client activity which would
“create” a cause of action.'®® An attorney does not function
unethically in this context any more than an attorney who
informed Black parents in Virginia that their children would
have to transfer from private schools to the public schools if
they wanted to have standing to sue the public school board to
end racial segregation. Furthermore, an attorney who gives a
lay person legal advice about how to become a “private attorney
general” must be protected by Title VII because the statute is

179. Id. at 431.
180. Yelnosky, supra note 31, at 455.
181. Id. at 451.



FALL 1994] Employment Discrimination Testing 37

designed to encourage lay persons to function in that role.!?
Such activity furthers the public interest in attaining a
discrimination-free workplace.

Only one case was decided involving testers in the employ-
ment context prior to the 1991 amendments. In Lea v. Cone
Mills Corp.,'® the lower court refused to award the plaintiff
testers attorneys’ fees because attorneys participated in
“recruiting the plaintiffs.”’® The court of appeals disagreed,
uphollscsling the testers’ rights to an injunction and attorneys’
fees.

F. EEOC Authority with Regard to Testing

The EEOC has issued a policy guideline asserting that testers
have standing to sue.!® The EEOC backed away from exploring
whether the agency itself had the authority to use testers after
criticism from representatives of the business community.'®’

Professor Yelnosky suggests that Congress should amend
Title VII to authorize the EEOC to engage in testing because
the agency does not have statutory authority to engage in
testing before or after a charge has been filed.® Moreover,
despite Professor Yelnosky’s recognition that private parties
who test have standing to sue, he also concludes that the EEOC
“cannot . . . orchestrate the use of testers by private groups.”'%

1. The EEOC’s Authority to Coordinate and Utilize Testing
by Others—Preliminarily, Professor Yelnosky’s analysis does
not take into account the provisions governing the EEOC’s
powers which are pertinent to the issue of whether it can be
involved, either independently or in conjunction with others,
in a program of testing to carry out its statutory mission.

182. See Coles v. Willis, 633 F.2d 384, 388 (4th Cir. 1980) (noting the role of
plaintiffs in Title VII as “private attorneys general”).

183. 301 F. Supp. 97 (M.D.N.C. 1969), modified, 438 F.2d 86 (4th Cir. 1971).

184. 301 F. Supp. at 102.

185. 438 F.2d at 88. One commentator, however, beheves that “the Lea court’s
abbreviated analysis provides little to build upon and [that] the tester standing issue
is not dispositively addressed.” Anderson, supra note 45, at 1219,

186. Policy Guidance, Notice No. N-915-062, [2 Interpretations] EEOC Compl. Man.
(CCH) 1 2168, at 2313-15 (Nov. 20, 1990).

187. See Yelnosky, supra note 31, at 409 n.17.

188. Id. at 468-69.

189. Id. at 462.
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Yelnosky asserts that the Commission could not support private
parties who engaged in testing, an activity that he presumes
is lawful and legitimate,'®® although Title VII expressly states
that “[t]he Commission shall have power—(1) to cooperate with
and, with their consent, utilize regional, State, local, and other
agencies, both public and private, and individuals.”***

This provision provides a reasonable basis to argue that the
EEOQOC is empowered to work with private individuals, private
organizations like the FEC, and even state agencies which do
have the authority to engage in testing.'®® Indeed, such a
cooperative arrangement could prevent one of the very abuses
of testing about which Professor Yelnosky expressed some
concern. He indicated that employers who were not engaged
in hiring discrimination could claim that the burden of
processing applications of testers who actually were not seeking
employment was cast upon them.® The EEOC collects data
which, if shared with private organizations, would prompt the
testers to avoid targeting employers with a profile of hiring
minorities and women on a non-discriminatory basis.'®* To read
the statute as blocking such cooperation is to impair the
efficiency of the testing and to increase the number of innocent
employers who are subjected to the process.

190. Id. at 415-29.

191. 42 US.C. § 2000e-4(g) (1988) (emphasis added).

192. Professor Yelnosky notes that the Massachusetts Commission Against Dis-
crimination used testers in 1993 to enforce their local employment discrimination
statutes. See Yelnosky, supra note 31, at 406 n.7 (citing Massachusetts Agency Settles
Job Tester Cases, 1993 Daily Lab. Rep. (BNA) No. 77, at A-18 (Apr. 23, 1993)).

It is even possible that the Commission has the statutory authority to help finance
a testing program undertaken by a state agency:

The Commission may cooperate with State and local agencies charged with
the administration of State fair employment practices laws and, . . . within the
limitation of funds appropriated specifically for such purpose, engage in and
contribute to the cost of research and other projects of mutual interest
undertaken by such agencies . . . .

42 U.S.C. § 2000e-8(b) (1988) (emphasis added).

193. Yelnosky, supra note 31, at 414-15; see supra Part I1.B.

194. Professor Yelnosky rightly observes that proof of hiring discrimination for low-
level jobs is made more difficult because, “[glenerally there is little if any paper
record.” Yelnosky, supra note 31, at 412. The EEOC, however, has the regulatory
power to define what records employers must “make and keep” that are “relevant to
the determinations of whether unlawful employment practices have been or are being
committed.” 42U.S.C. § 2000e-8(c) (1988). Pursuant to this authority the Commission
could begin to require employers with disproportionately low percentages of minorities
and women to keep records on hiring decisions to fill the gap.
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Testing requires organizational backing to provide training,
discipline, and control of the process to produce a clear picture
of discrimination.’® This Article argues that because it is
crucial that the testing process be guided in a fair manner,
entities such as the FEC should have organizational standing
to sue in addition to the persons used as testers. Indeed, as
Professor Yelnosky notes, employer representatives have called
for the EEOC to establish some “minimum standards of fairness
[to] be observed by testers.”’?® Congress empowered the EEOC
to give “technical assistance and training regarding the laws”
it enforces,' and this could provide the statutory basis for
training private organizations that wish to set up testing
programs.

As previously suggested, employers could use the testing
process to establish a litigation-free means of uncovering hiring
discrimination that may occur at lower levels in the corpora-
tion, unbeknownst to superiors in the company.!”® The
Commission could aid employers in structuring an internal
testing program because it is empowered “to furnish to persons
subject to this subchapter such technical assistance as they
may request to further their compliance with this subchapter
or an order issued thereunder.”'®

Using testers is an excellent means of gauging the extent of
hiring discrimination in employment, as revealed by studies
conducted by the Urban Institute.?® The Commission is
authorized to engage in research independently or in con-
junction with state and local fair employment practice agencies
and to publish the results.?”’ Under these provisions, the
Commission could conduct a research program using testers to

195. Coordination also could avoid entangling innocent employers in poorly
conducted testing.

196. Yelnosky, supra note 31, at 407 n.14.

197. “The Commission shall establish a Technical Assistance Training Institute,
through which the Commission shall provide technical assistance and training
regarding the laws and regulations enforced by the Commission.” 42 U.S.C. § 2000e-
43)(1) (Supp. V 1993).

198. See supra note 120 and accompanying text.

199. 42 U.S.C. § 2000e-4(g)(3) (1988).

200. See Urban Institute, supra note 109, at A-4.

201. Title VII provides that “[tlhe Commission shall have the power—. . . (5) to
make such technical studies as are appropriate to effectuate the purposes and policies
of this subchapter and to make the results of such studies available to the public;”
42 U.S.C. § 2000e-4(g) (1988), and that “[tlhe Commission may cooperate with State
and local agencies charged with the administration of State fair employment practice
laws and . . . engage in and contribute to the cost of research.” Id. § 2000e-8(s).
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gauge the level of hiring discrimination nationally or in any
given region. Professor Yelnosky’s conclusion would mean that
the Commission could not use evidence of discrimination
gathered in such research to file a charge, or in support of a
private individual’s charge, no matter how compelling.

2. The EEOC’s Authority to Engage in Testing—The forego-
ing reveals the multiple means that empower the Commission
to be involved indirectly with a testing program. Professor
Yelnosky’s conclusion that the Commission is forbidden to use
testers directly to uncover or prove discrimination, either
before a plaintiff files a charge or after, is also deeply flawed.
Professor Yelnosky bases his argument that the EEOC lacks
authority to conduct an undercover operation upon a single
court decision that determined that the EEOC could not be
sued under the Federal Tort Claims Act (FT'CA) because the
FTCA only authorized suits against criminal law enforcement
agencies.?" :

The problem with this argument liés in some of its assump-
tions. First, Professor Yelnosky assumes that the undercover
operation conducted in employment testing is identical to an
undercover criminal investigation.?”® Second, he assumes that
criminal law enforcement agencies have a monopoly on a
specific mode of detecting violations of the law. Third, he
assumes that a civil law enforcement agency must be given
this monitoring authority expressly.?®

The activity of the EEOC is unlikely to exceed the bounds of
the Fourth Amendment. Professor Yelnosky fails to consider
that the judiciary’s exertion of constitutional control and its
imposition of a standard requiring express statutory authority
varies with two factors: (1) the seriousness of the consequences
for the citizen, i.e., criminal sanctions as compared to civil
penalties; and (2) the degree of intrusiveness of the investiga-
tive techniques on citizens’ liberty, property, and privacy.?®

202. Yelnosky, supra note 31, at 462. Professor Yelnosky states that the EEOC
lacks “traditional law enforcement powers, such as the power to conduct undercover
operations.” Id. His citation of EEOC v. First Nat’l Bank of Jackson, 614 F.2d 1004
(5th Cir. 1980), makes it clear that by “traditional” law enforcement powers, he refers
to agencies with criminal law investigative powers and the right to make arrests.

203. See supra note 201.

204. “The Commission is permitted to conduct only those investigations identified
in the provisions of Title VIL.” Yelnosky, supra note 31, at 461. “Congress did not
explicitly authorize the Commission to conduct undercover operations.” Id. at 462.

205. Camara v. Municipal Ct., 387 U.S. 5§23, 537 (1967) (upholding the issuance
of a warrant for housing inspection on something less than traditional probable
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The Fourth Amendment does place strictures on investigations
in the civil arena, but because no liberty or incarceration
consequences generally exist, civil authorities are given wider
investigative scope and need not meet the stringent probable
cause thresholds that are a pre-condition to criminal investiga-
tions.?®® The strongest controls are placed on criminal law
enforcement agencies because they have the power to obtain
a warrant to search and seize and to arrest—the most
intrusive investigative techniques. In contrast, civil agencies
such as the EEOC typically lack authority to search or to gain
custody over a person.?”” Before the activity of either a civil or
criminal agency is deemed to be covered by the Fourth
Amendment, it must rise to the level of a search or seizure.?®®
The use of undercover agents who interact with a willing
defendant is so remote from an intrusion of the defendant’s
privacy or property interests that courts do not consider such
actions a search or seizure within the definition of the Fourth
Amendment.?® Therefore, a law enforcement agency does not
need to acquire a warrant prior to engaging in such activity
even when it has time to secure one.?® The only controls that
~ courts have placed on the use of undercover agents by law
enforcement agencies in a purely investigative stage is a
prohibition on entrapment. An agency cannot go beyond mere
fact-gathering in order to deliberately induce a citizen to
violate the law.?’' Professor Yelnosky acknowledges that a
properly controlled use of testers poses no risks of entrap-
ment.?*?

Employment testing is critically different from an under-
cover operation conducted by criminal law enforcement

cause, in part, because the “inspections are neither personal in nature nor aimed at
the discovery of evidence of crime”).

206. Marshall v. Barlows, Inc., 436 U.S. 307, 320 (1977).

207. One example is the Occupatlonal Safety & Health Administration (OSHA).
BENJAMIN W. MiINTZ, OSHA: HISTORY, LAW AND POLICY 335-529 (1984).

208. See Oliver v. United States, 466 U.S. 170, 177 (1984) (holding that
surveillance of activity in an open field is not a search within the meaning of the
Fourth Amendment, and thus requires no warrant or probable cause).

209. United States v. White, 401 U.S. 745, 749 (1971); Hoffa v. United States, 385
U.S. 293, 302 (1966).

210. See White, 401 U.S. at 749.

211. The Court limited the government’s use of undercover agents after criminal
" charges have ripened into adversarial proceedings, but the interests protected there
are not privacy or property, but rather the defendant’s access to counsel. See Brewer
v..Williams, 430 U.S. 387, 398-99 (1977).

212. Yelnosky, supra note 31, at 474-81.
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officials. To be valid and useful, testing must be strictly obser-
vational and not—as it must be in the criminal context?*—an
interaction with a putative defendant that creates an impres-
sion that a violation of law is being invited. Civil agencies
often engage in activity which is, in essence, identical to
employment discrimination testing. They put staff in a place
where they can observe directly whether the companies gov-
erned by the agency are complying with the law in the ongoing
conduct of their business.?"*

Professor Yelnosky’s assumptions contravene the general
standards that courts have developed in interpreting the
breadth of a federal agency’s investigatory authority. The
general rule is that an agency’s investigative authority ex-
tends to those techniques which are reasonable in the light of
the enforcement tasks that the agency confronts. Where a
specific technique is a reasonable extension of a basic statu-
tory authority to investigate, the federal agency “need not
have specific regulatory authority for each and every one of its
inspection and investigational procedures.”'®

Professor Yelnosky’s failure to recognize the relative lack of
intrusion or burden on potential defendants in the tester
process allows him to assume that testing must be treated
similarly to the formal investigative process, which can ensue
only after a charge has been filed and notice given to the
employer.?® In fact, although the EEOC cannot coerce an em-
ployer to produce information prior to a charge being filed,
nothing prevents the EEOC from undertaking an investigation
such as a testing program prior to filing a charge.

213. An investigator in the criminal context must pose as a ready cooperator in
the violation of the criminal law in order to disguise his true identity and avoid being
attacked. PETER L. ZIMROTH, PERVERSIONS OF JUSTICE—THE PROSECUTION AND ACQUITTAL
OF THE PANTHER 21, 160-64 (1974) (describing an account of an undercover agent
assigned to a group that police believed was plotting to bomb public facilities in New
York City).

214. See In re Establishment Inspection of Metro-East Mfg. Co., 655 F.2d 805, 812
n.14 (7th Cir. 1981) (noting that OSHA inspectors are authorized to wear personal
sampling devices while in an employer’s workplace to record violations with regard
to the toxicity in the air). .

215. In re Establishment Inspection of Kelly-Springfield Tire Co., 13 F.3d 1160
(7th Cir. 1994) (allowing videotaping by OSHA inspectors of employees in the employ-
er's workplace to gauge alleged ergonomic hazards, although regulations did not
expressly authorize this technique).

216. Yelnosky, supra note 31, at 463.
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All of the cases that Yelnosky cites®’ to support his claim
that the Commission cannot investigate prior to filing a charge
actually stand for the proposition that the EEOC cannot
obtain a contempt citation for a business’s failure to turn over
documentation until after a charge is filed.?!® These cases are
inapplicable because the EEOC would not attempt to enforce
a contempt citation against an employer during a testing in-
vestigation. Further, the limits in these cases are not
applicable to testing. The very essence of the technique is that
the defendant is not coerced into giving information, but is
merely observed in the normal course of doing business. The
defendant controls the hiring process and voluntarily invites
the public to participate, exposing only as much of its business
practices as it chooses. By using the tester technique, the
Commission merely steps into that process to observe whether
the defendant’s voluntarily initiated process observed the
rights of applicants to nondiscriminatory treatment.

- Compared with the EEOC’s formal investigatory process,
testing is much less burdensome. All the investigative powers
which the Commission may utilize after a charge is lodged
could impose substantial costs on the defendant. An employer
could be forced to produce evidence, allow inspection and
copying of documents, and allow access to his premises, even
against his will.?"® Congress placed limitations on this part of
the Commission’s investigative powers and allows employer-
defendants to challenge Commission requests for information
which are burdensome or irrelevant.’?® An employer who is
tested is not overwhelmed with informational demands, such
as could occur in the more formal EEOC investigative process.
Thus, there is no need, in terms of fairness, for notice and an
opportunity to challenge this kind of fact gathering. The
Commission would secure no more information about an

217. Id. at 463 n.273.

218. A typical statement is that made by the Court in EEOC v. Shell Oil Co., 466
U.S. 54 (1984). “[Tlhe EEOC’s investigatory authority is tied to charges filed with the
Commission; unlike other federal agencies that possess plenary authority to demand
to see records relevant to matters within their jurisdiction . . . .” Id. at 64 (emphasis
added). The EEQC is only limited in its authority to inspect or secure information by
relying on the coercive power of a court.

219. 42 US.C. § 2000e-8(a) (1988) (right to copy documents); 29 US.C. § 161(1)
(1988) (right to subpoena); Marshall v. Barlow’s, Inc., 436 U.S. 307, 320 (1977) (right
to inspect).

220. Indeed, some statutory control of this process may be constitutionally man-
dated to protect citizens from unbridled governmental intrusions and disruptions of
business. See Marshall, 436 U.S. at 324 n.22.
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employer’s hiring process than a private person could secure
prior to filing a charge. Finally, Professor Yelnosky’s attempt
to analogize limitations on the EEOC authority to investigate
prior to the filing of a charge with that of the National Labor
Relations Board®*! (NLRB) is inapposite because the NLRB,
unlike the EEOC, has no authority to initiate charges on its
own.???

Professor Yelnosky’s contention that no provision for inves-
tigation exists prior to filing a charge ignores an important
investigation that the EEOC does undertake before it files a
charge. The Commission has the power to require employers
to submit reports that are “reasonable, necessary, or appropri-
ate” for enforcement of the statute.?”® The Commission collects
reports annually from employers detailing the racial and
gender composition of their workforce.?”® The data in these
reports can become the basis for a Commissioner’s charge of
discrimination. Moreover, courts have held that when an em-
ployer is obliged to make reports to a federal agency to show
compliance with the statute, the agency can make non-
intrusive investigations to verify the accuracy of the

221. Yelnosky, supra note 31, at 463 n.273.

222. Note, however, that the NLRB has ruled that employers commit an unfair
labor practice when they refuse to hire a union staff member solely because she is
simultaneously on the payroll of the union and organizes and acts as a watchdog
regarding the employer’s violations of the National Labor Relations Act. Three
circuits have agreed with the Board. See Willmar Elec. Serv., Inc. v. NLRB, 968 F.2d
1327, 1329 (D.C. Cir. 1992); Escada (USA), Inc. v. NLRB, 140 L.R.R.M. (BNA) 2872
(8d Cir. 1992), enforcing 304 N.L.R.B. 845 (1991); NLRB v. Henlopen Mfg. Co., 599
F.2d 26, 30 (2d Cir. 1979) (dictum); Sunland Constr. Co., 309 N.L.R.B. 1224 (1992).
Two circuits have disagreed. H.B. Zachry Co. v. NLRB, 886 F.2d 70, 73 (4th Cir.
1989); NLRB v. Elias Bros. Big Boy, Inc., 327 F.2d 421, 427 (6th Cir. 1964).

The noted labor scholar, William B. Gould IV (now Chairman of the NLRB)
believes that pursuing full-time employment ought to be a practice of both unions and
civil rights organizations:

The recent record of “testers” . . . in connection with employment discrimina-
tion litigation makes it clear that the role of such individuals is important to
effective enforcement of the statute. Enforcement of labor law and anti-discrimi-
nation law is promoted through the use of sophisticated full-time representa-
tives of unions or civil rights organizations, whose purpose in the employment
relationship involves more than assuming the role of applicant or employee.

WILLIAM B. GOULD IV, AGENDA FOR REFORM—THE FUTURE OF EMPLOYMENT RELATIONSHIPS
AND THE LAW 24 (1993).

223. 42 U.S.C. § 2000e-8(c)(3) (1988).

224. Employers subject to Title VII with 100 or more employees are required. to
file annual reports detailing the race and gender of employees by job classification.
29 C.F.R. § 1602.7 (1994).
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employer’s reports.?”® The EEOC could use testers to verify
that an employer follows the nondiscriminatory hiring policy
that its reports suggest.

Professor Yelnosky acknowledges that it “may seem incon-
gruous” that the Commission has the power to initiate charges
but lacks the power to engage in pre-charge investigations
before doing s0.22¢ He argues that this incongruity is resolved
because the Commission can file charges without “reasonable
cause” to believe a violation occurred, and can institute its
investigation to substantiate the charge later.?”” The courts
have established a low threshold for filing a Commissioner’s
charge.?”® These decisions can be supported with the specula-
tion that Congress may have sought to prevent early, and
perhaps dilatory, challenges to the initial filing of a Commis-
sion charge. This conclusion does not mean that Congress
thought it desirable for unsubstantiated charges to be filed or
that the Commission should forgo easily available evidence
before filing a charge. Congress placed limits on the Commis-
sion’s formal investigatory powers to protect employers, but it
is hardly protective of employers for the Commission to forgo
a simple, informal monitoring technique that could preclude
some employers from ever being charged or investigated
further.

Excluding the powers of discovery during litigation, private
parties lack the range of investigatory powers that the Com-
mission possesses after a charge has been filed. Professor
Yelnosky’s reading of Title VII would mean that, despite the
fact that the Congress gave the Commission that superior right
of investigation, it gave the Commission less informal investiga-
tive power in the area of testing. The unreasonableness of
Yelnosky’s interpretation is further highlighted by Congress’s
action to strengthen enforcement in 1972 by authorizing the
Commission to file charges in its own name.?”® Yelnosky’s

225. Service Founding Co. v. Donovan, 721 F.2d 492, 497-98 (5th Cir. 1983)
(holding that OSHA need not rely exclusively on employer reports designed to reveal
compliance with air emission standards; it can verify those reports by attaching
personal sampling devices to OSHA employees to wear for monitoring purposes).

226. Yelnosky, supra note 31, at 466.

227, Id.

228. See Professor Yelnosky’s account of the “loosening” of constraints on Commis-
sioner’s charges under the 1972 amendments. Id. at 468.

229. See PLAYER, supra note 74, at 201-02. “Title VII was significantly amended
by the Equal Employment Opportunity Act of 1972. A primary impetus for the 1972
Amendments was a desire of civil rights advocates to provide the Equal Employment
Opportunity Commission (EEQOC) with enforcement power.” Id. at 202,
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interpretation attributes inconsistent motives and outcomes to
Congress rather than following its explicit goals.

II1. THE NEED FOR ACTION BY CONGRESS

Congressional action is not required before the EEOC can
participate in testing for hiring discrimination. Congressional
action may be needed, however, to enable the EEOC to coor-
dinate activity in this field and to utilize the most effective
testing techniques.

Testing conducted merely by presenting Blacks and whites
who actually possess similar levels of education and work
experience does not present the problems which may exist if
testers misrepresent their education and experience. Yet it may
prove difficult to find Blacks and whites with identical
backgrounds, especially if the testing is done for high-level
employment as proposed in this Article. Therefore, it might be
desirable for the organization conducting testing to retain some
flexibility to misrepresent the backgrounds of the testers. This
would be an especially appropriate role for the EEOC.

Misrepresentation of one’s background in order to obtain
employment constitutes a serious problem and is already
illegal.?®® For example, a person who files an application for
employment with a federal agency that includes materially
false statements could be subjected to a criminal charge.?®! A
‘few state statutes make false statements in employment
applications a civil or criminal breach of the law.?®> A recent

230. Senator Alan Simpson, during deliberations on the 1991 Civil Rights Act,
considered introducing an amendment to the Act that would prohibit the EEOC from
misrepresenting the education, experience, or other qualifications of persons used as
testers. See supra note 117.

231. 18US.C.A.§ 1001 (West Supp. 1995) makes it a crime to give false statements
to departments or agencies of the United States government in the transaction of
business.

232. ME. REV. STAT. ANN. tit. 32, § 9412 (West 1988) (making it a criminal violation
for a person seeking employment as a licensed private security guard to “make any
false statement or material omission in any application, . . . filed with the commission-
er”); Mo. REV. STAT. § 289.060 (1986) (making any applicant for employment liable for
fees that she would have been obligated to pay her employment agency, even though
she has lost the employment through material misrepresentations of fact in her
employment application); N.C. GEN. STAT. § 14-122.1 (1994) (making it a criminal
violation to “make a false written representation of fact that he has received a degree
or other certification signifying merit, achievement, or completion of an educational
program involving study, experience, or testing from a secondary school, a
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article noted that most state legislation does not expressly
control all false statements in employment applications, but
primarily prohibits submission of false or forged academic
credentials while securing employment or obtaining admission
to a profession or educational institution.?®® Credible studies
“estimate that between twenty and thirty percent of all working
persons have embellished their credentials.”®** That number
represents an astoundingly high percentage of misrepresenta-
tions concerning crucial facts. More state and federal legislation
would be appropriate not only to penalize the submission of
false academic diplomas but also to penalize any misrepresenta-
tions in applications for employment.

Strengthening legislation would pose minimal problems for
a tester program. A tester program which has been as tightly
controlled and disciplined as the one mounted by the Fair
Employment Council would unlikely be subjected to criminal
charges.?®® The goal of such a program is not to secure actual
employment for the tester under false credentials: therefore,
the conduct does not satisfy the mens rea element of the
criminal charge as required, for example, under the federal
law.?® The current federal and state legislation is not expressly
aimed at a tester situation because such legislation is designed
to punish persons actually seeking to obtain employment or
admission to a profession through fraudulent behavior.?®” Such

postsecondary educational institution or governmental agency in an application for:
(a) Employment”); R.I. GEN. LAws § 11-18-1 (1994) (making it a misdemeanor to
knowingly provide an agent of an employer with any document containing false
statements).

233. See Joan E. Van Tol, Detecting, Deterring and Punishing the Use of Fraudulent
Academic Credentials: A Play in Two Acts, 30 SANTA CLARA L. REV. 791, 819-22 (1990)
(citing 12 states which have enacted statutes that regulate the use of academic
credentials). :

234. Id. at 794.

235. Nevertheless, Claudia Withers, Director of the FEC, stated that her organiza-
tion employed testers only against private employers because of legislation that made
the submission of false credentials to publicbodies unlawful. Withers Interview, supra
note 29.

236. United States v. Lange, 528 F.2d 1280, 128788 (5th Cir. 1976) (holding that
a false statement is insufficient to sustain a criminal conviction, for there must be
proof of an intent to gain a material advantage on the basis of the falsity).

237. Cf Jimerson v. Kisco Co., 542 F.2d 1008 (8th Cir. 1976). Employers may,
naturally, discharge people who have made material misrepresentations on an
employment application.

The discovery of misrepresentations also may protect an employer in instances
where a former employee makes a claim that his discharge was motivated by
discrimination because of the so-called after-acquired evidence rule, which permits
employers to defend a discrimination charge with evidence gathered during litigation.
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legislation does, however, evidence a general public policy of
discouraging deliberately constructed misstatements in the em-
ployment process. In addition to the burden on employers who
may suffer the expense of hiring, and then firing a person who
is unqualified—some in very sensitive positions—employers are
forced to bear the additional costs of verifying all of an
applicant’s statements to determine whether the applicant
submitted a false application. Although a tester program using
fabricated credentials would not ultimately violate the legi-
slation prohibiting misrepresentations in the employment
application process, strong public policy reasons argue for
limitations on the individuals who would be allowed to resort
to the technique.?®® If any need exists for Congressional
attention to the tester process, it would be in this discrete
arena.?® Arguably, either the EEOC should be the only entity
allowed to arm its staff with false credentials, or other organi-
zations should be required to obtain approval from the EEOC.
Because the employment testing process is much more compli-
cated than testing in the housing arena, Congress should
consider funding the EEOC to provide training and guidance
to private organizations.

The circuits disagree, however, whether such after-acquired evidence operates as a
total or partial defense. See Ann C. McGinley, Reinventing Reality: The Impermissible
Intrusion of After-acquired Evidence in Title VII Litigation, 26 CONN. L. REV. 145,
159-71 (1993). The Supreme Court recently resolved that disagreement when it
determined that after-acquired evidence of a former employee’s wrongdoing can bar
reinstatement, but does not bar all recovery. McKennon v. Nashville Banner Pubishing
Co., 115 S. Ct. 879, 885-86 (1995).

238. Arguments that state legislation which prohibits misrepresentations in the
employment application process were preempted would probably fail. Where Congress
has not expressly preempted state legislation, the courts are less likely to find
preemption where the state has strong public policy reasons for a right to continued
control over the subject matter. See Farmer v. United Bhd. of Carpenters & Jointers,
430 U.S. 290 (1977). In any event, the preemption argument would not be applicable
to the federal legislation that also prohibits falsification of credentials in the applica-
tion process. The courts are likely to read the two pieces of legislation together to see
if both can survive. In that event, the courts likely would find that Title VII permits
testing, but that it cannot be done by a misrepresentation of credentials where it is
unlawful under state or federal law.

239. Congress should take action on only one other matter: it should clarify that
an organization like the Fair Employment Council could be structured solely to prepare
and process testers and still retain standing to sue. See supra notes 42—-64 and
accompanying text.
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CONCLUSION

Discrimination on the grounds of race, ethnicity, gender, and
age are still widespread in our society. It is not surprising that
stereotypes and the habits they foster have lingered. Dis-
crimination in employment was made illegal by federal statute
approximately thirty years ago, but discrimination on the basis
of sex or race has been an active phenomenon since the
founding of our nation.

It is a sign of progress that those who practice such
discrimination now must do so covertly. The change in the char-
acter of discrimination calls for new techniques to fight it.
Using testers in the employment field is one of those techn-
iques, and it is heartening that the courts that have dealt with
this new approach have been receptive. If the major litigator
against employment discrimination—the EEOC-—began to uti-
lize the new approach, the technique could present a real
impetus to the employer community to change its practices or
to monitor its hiring process more closely. This powerful tool
is legitimately within the present arsenal of the EEOC. The
only legislative attention that is needed is control over the
presentation of credentials to targeted employers.






