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judgments about motivation are controversial, and readers may 
question the impartiality of the volunteers' attorneys' judgments. 

What I think the data do demonstrate, however, is that there are 
important similarities between persons who commit suicide and those 
who volunteer for execution. Volunteers resemble those who commit 
suicide in ways that are extremely unlikely to be attributable to 
chance. Race is a strong predictor of both suicide and volunteering, 
and the numbers are large enough that we can be certain the 
association is not a matter of chance in either case. The role of mental 
illness and substance abuse cannot be as precisely quantified due to 
the difficulty in calculating the base rates for all persons sentenced to 
death. Nonetheless, these factors provide another striking and not 
easily dismissed similarity. Mental illness and substance abuse are 
strongly associated with suicide, and volunteers suffer from extremely 
high rates of mental illness and substance abuse - clearly higher than 
the rates that prevail among nonvolunteers. What is particularly 
noteworthy is the high rate of schizophrenia among volunteers, given 
the apparent causal link between schizophrenia and suicide, as well as 
the high incidence of other mental disorders (depression, bipolar 
disorder, and PTSD) that make someone prone to commit suicide in 
the "free world." These similarities, along with the reports of capital 
defense attorneys, support the conclusion that suicidal desires are a 
more likely explanation for volunteering than is the desire to accept 
the justness of a death sentence - a motive for which there is some 
anecdotal information, but little empirical evidence. 

The law, therefore, rather than closing its eyes to the possibility of 
suicide, should investigate it. Nothing compels the use of a one-size
fits-all legal standard. If, in a particular case, a desire to accept the 
justness of the imposed punishment motivates the individual, then the 
only barrier to waiver of further appeals should be incompetency.143 
But if a desire to commit suicide motivates the particular death-row 
inmate, then that desire should not be accommodated. In determining 
whether client prerogative or the prohibition against suicide should 
govern, courts should ask whether acceptance of a just punishment 
motivates the client's choice. This requires two distinct inquiries, one 
objective and one subjective. 

First, in order for acceptance of a just punishment to legitimate 
what appears to be (and has the same consequences as) suicide, the 
punishment must actually be just. The question of what makes a 
punishment just has provoked a vast literature in a number of 
disciplines, and obviously many participants in the debates about 
volunteers would not accept that capital punishment is ever just.144 

143. An incompetent death-row inmate, even one who has exhausted his appeals, 
cannot be executed. Ford v. Wainwright, 477 U.S. 399, 409-10 (1986). 

144. See supra text accompanying note 65. 
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Even persons who agree that the death penalty is potentially just will 
inevitably disagree over whether it is just in a particular case. Thus, for 
example, one person might deem prior military service a strong 
mitigating factor, and another might deem a history of childhood 
deprivation more significant. The jury normally resolves these and 
similar differences of opinion.145 

For the purpose of sorting suicide from acceptance, however, I 
think a "floor" rather than a "ceiling" approach is in order. Many 
punishments that the law allows may be unjust. But at the very least, a 
punishment is not just if American law would preclude it. Put 
differently, whatever else a volunteer might be doing, he is not 
"accepting" a societal determination of the "justness of his 
punishment" if the society actually deems that punishment unjust. 
There are three species of reasons that a particular death sentence 
would be precluded on this objective prong: factual innocence; 
"innocence of the death penalty," which generally refers to the 
absence of an aggravating factor that renders a crime death eligible;146 
and the defendant's categorical ineligibility for the death penalty.147 

Even if a punishment is arguably objectively just, motivation for 
the waiver of appeals might have nothing to do with acceptance of the 
punishment's justness. Therefore, before allowing a competent 
volunteer to waive further appeals, a court should conduct a second, 
subjective inquiry: Why does the volunteer want to waive his appeals? 
If the answer is that, with due regard for individual variation in 
phrasing, he accepts that death is the appropriate punishment for his 
crime, then he should be permitted to waive his appeals. If, on the 
other hand, the motivation appears suicidal, then waiver should not be 
permitted. 

I postpone briefly the matter of how this two-pronged test should 
be applied. First it seems desirable to explain why I reject alternative 
formulations of the objective and subjective prongs that, when I began 
this project, seemed attractive. I rejected an alternative formulation of 
the objective prong because it would make volunteering too difficult, 
and I rejected an alternative formulation of the subjective prong 
because it would make volunteering too easy. 

145. See Stephen P. Garvey, Aggravation and Mitigation in Capital Cases: What Do 
Jurors Think?, 98 COLUM. L. REV. 1538 (1998). 

146. See Sawyer v. Whitley, 505 U.S. 333, 344-45 (1992). 

147. For example, the Supreme Court has determined that defendants under the age of 
sixteen are not eligible for the death penalty. Thompson v. Oklahoma, 487 U.S. 815 (1988). 
The Court has also held that, in the felony-murder context, a defendant is not eligible for the 
death penalty unless he was a major participant in the offense and demonstrated a reckless 
indifference to human life. Tison v. Arizona, 481 U.S. 137 (1987). Last term, the Court held 
that mentally retarded offenders were not eligible for the death penalty. Atkins v. Virginia, 
536 U.S. 304 (2002). , .. 
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Instead of asking whether the punishment is arguably "unjust," 
one could ask whether the volunteer has "viable claims. "148 This is a 
much broader standard, encompassing numerous procedural claims, 
such as ineffective assistance of counsel, unconstitutional jury 
composition, juror misconduct, defective jury instruction, selective 
prosecution, and prosecutorial misconduct claims. This standard, I 
think, goes too far, given the distinction our system recognizes 
between just outcomes and fair procedures. An outcome may be just 
even if arrived at by improper procedures, and a person therefore 
could accept an outcome as just even if the attendant procedures were 
deeply flawed. If death were not the consequence of waiver, clearly a 
client could choose to forgo "viable" claims for any number of 
reasons, including acceptance of the substantive correctness of a 
procedurally compromised judgment. Thus, a "viable claim" 
formulation of the objective prong results in rejection of a client
choice model even when the client is motivated by acceptance of a just 
punishment rather than suicidal desires. Just as the currently reigning 
competency standard ignores the resemblance between volunteering 
and suicide, a "viable claims" prong ignores the resemblance between 
volunteering and other valid client choices; given the plausibility of 
both comparisons, and the likelihood of individual differences, neither 
unitary model should be employed by courts facing volunteers. 

The immediately obvious alternative for the subjective prong 
would seem to be, "Is the volunteer's choice rational?" To some, a 
rational choice test for volunteers is an oxymoron: the choice to die is 
never the product of rational thinking.149 Others would argue that 
choosing death sometimes is rational, depending on what dire 
circumstances extreme pain, a terminal illness, mental 
incompetence, shame, or exorbitant cost to one's family - accompany 
the choice of sustaining one's life. But, just as rationality does not 
excuse participation in a suicide, it also should not legitimize a death
row inmate's decision to waive his appeals and submit to execution. 

Thus, I return to the two-prong test with which this section began: 
the requirement of an objectively just punishment and the 
requirement of subjective acceptance of the justness of that 
punishment. That these are the two hurdles confronting a competent 
death-row inmate who whishes to waive all appeals does not tell us 
how high each hurdle should be; we are left with the questions of what 
is the burden of proof, and who should bear those burdens? 

148. This standard might resemble the standards governing issuance of certificates of 
appealability in habeas corpus cases. See 28 U.S.C. § 2253(c)(2) (2000) (asking whether the 
"applicant has made a substantial showing of the denial of a constitutional right"). 

149. See, e.g., supra note 73 and accompanying text. 
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With respect to the "objectively just" prong, previous assertion150 
of any non-frivolous claim that precludes imposition of the death 
penalty on this individual for this crime is sufficient to trigger further 
inquiry into the objective justness of the punishment. In many post
conviction cases there are no claims of factual innocence, 151 innocence 
of the death penalty, or categorical ineligibility for the death penalty; 
certainly in the majority of post-conviction cases there are no such 
non-frivolous claims. But in those cases in which there are non
frivolous claims, a court is obliged to determine those claims on their 
merits before permitting waiver. The nature and placement of the 
burden of persuasion depends, then, upon previous assignments of 
those burdens under the law governing the specific claim. 

With respect to the "subjective acceptance" prong, such a 
borrowing of the appropriate burden is not possible. In assigning that 
burden, three considerations seem relevant, two of which point toward 
assigning the burden of proof to the proponent of waiver, and one of 
which is ambiguous. First, one might ask who has the best access to 
information about the motivation for the waiver. Clearly, the 
volunteer who is attempting to waive his appeals has the best available 
information about his own motivations, so this consideration weighs in 
favor of assigning the burden to the proponent of waiver. Second, one 
might ask what is most likely to be the correct interpretation of the 
volunteer's motivation, and assign the burden of persuasion to the side 
advocating the less commonly correct interpretation. Here, the 
available empirical evidence may be inconclusive, but the evidence 
that does exist strongly points to suicidal motivation rather than 
acceptance of a just punishment in the vast majority of cases. So, this 
consideration also supports placing the burden on the proponent of 
waiver. Finally, one might consult the relative costs of erroneous 
determination of suicidal motivation versus erroneous determinations 
of a desire to accept a just punishment. Viewed in pecuniary terms, the 
costs of erroneously finding suicidal motivation are higher, but viewed 
in terms of loss of human life - one of the few "compelling 

150. The diligent reader may note the use of the passive voice. I do not here embark 
upon questions of third-party standing. Instead, I address the most common kind of 
volunteer case, in which the defendant's attorney has previously asserted claims on his 
behalf. In the less typical case, a defendant may attempt to waive all of his rights from a very 
early point in legal proceedings, a point at which meritorious claims of innocence, death 
penalty innocence, and categorical ineligibility may not yet have been asserted. My impulse 
is that similarities to suicide should prompt some special procedure, perhaps appointment of 
a guardian ad /item to assert such claims, but that those similarities do not justify self
designated third parties' intervention. 

151. But see Death Penalty Info. Ctr., Innocence and the Death Penalty, at 
http://www.deathpenaltyinfo.org/article.php?did=412&scid=6 (last visited Oct. 6, 2004) 
(stating that 117 former death-row inmates have been released due to newly discovered 
evidence of innocence). 
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governmental interests" recognized by the Supreme Court152 - the 
costs of erroneously finding acceptance of a just punishment are 
higher, and thus this factor does not conclusively point in either 
direction. Nonetheless, considering all three factors strongly suggests 
that the burden of persuasion regarding subjective motivation should 
be upon the proponent of waiver. In other words, the condemned 
prisoner must demonstrate that the desire to waive his appeals is not 
motivated by the desire to commit suicide. 

As for what the burden of proof should be, the "clear and 
convincing evidence" standard is the best fit. Arguments can be made 
in support of both a higher burden (beyond a reasonable doubt) and a 
lower burden (preponderance of the evidence). If the inmate were 
required to demonstrate beyond a reasonable doubt that the desire to 
waive his appeals was not motivated by a desire to commit suicide, 
there would unquestionably be fewer successful volunteers, thus 
reducing what in the assisted suicide context has been referred to as 
the "profound risks to many individuals who are ill and vulnerable."153 
On the other hand, the standard may be so onerous that it prevents a 
death-row inmate who truly does accept the justness of his punishment 
from waiving his appeals and submitting to execution. The 
preponderance of the evidence standard is generally used in assessing 
competency in other areas.154 While I have argued that competency is 
not sufficiently nuanced for determining whether a death-row inmate 
should be permitted to waive his appeals, it does not necessarily follow 
from that conclusion that the commonly used preponderance standard 
is inappropriate. However, given the high likelihood of suicidal 
motivation and the fact that a judicial decision permitting waiver will 
result in execution, 155 I ultimately conclude that the higher clear and 
convincing evidence standard is appropriate as it reflects "the gravity 
with which we view the decision to take one's own life . . .  and our 
reluctance to encourage or promote these decisions. "156 

152. Cruzan v. Dir., Mo. Dep't of Health, 497 U.S. 261, 282 (1990) (referring to the 
state's "unqualified interest in the preservation of human life"). 

153. Washington v. Glucksberg, 521 U.S. 702, 719 (1997) (quoting the New York Task 
Force on Assisted Suicide). 

154. Cooper v. Oklahoma, 517 U.S. 348 (1996). 

155. It is important to note that unlike a judicial decision permitting waiver, a judicial 
decision rejecting the inmate's desire to waive his appeals is not necessarily final. If the 
individual inmate can produce new or additional evidence that the motivation is, in fact, 
acceptance of the justness of the punishment, there is nothing to prevent a court from 
revisiting the issue. 

· 

156. Glucksberg, 521 U.S. at 729 (quoting the New York Task Force on Assisted 
Suicide). In Cruzan, the Court endorsed a Missouri statute which required that an 
incompetent person's desire to withdraw life-sustaining treatment be demonstrated by clear 
and convincing evidence. 497 U.S. at 280. 
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B. Applying the Test 

In order to explore how my proposal would operate in the 
"trenches" of capital litigation, I will next examine several different 
hypothetical scenarios drawn from real cases. Because all of these 
cases are ones in which the volunteer would pass the bare competency 
standard now in effect, they also offer an opportunity to consider 
whether the current standard is sufficiently nuanced to protect against 
death-row inmates using the legal system as a means of suicide. 

1. Freddie: Factual Innocence 

Imagine a death-row inmate. To make it easier, call him Freddie. 
Freddie has been on death row for ten years. He is now thirty-eight 
years old. Freddie was convicted of murder and sentenced to death for 
the burglary, sexual assault, and murder of an eighty-two-year-old 
woman. The prosecution's theory at trial was as follows: Freddie, a 
methamphetamine addict, needed money to support his drug habit. 
Freddie knew the victim had a large amount of cash hidden in the 
house because he had previously worked for her doing odd jobs. So, 
he broke in to steal the money. When the victim awoke and found him 
in the house, Freddie raped her and stabbed her numerous times. 

Freddie was arrested on an anonymous tip, and eventually gave a 
statement that although not directly incriminating, included the 
following assertion: "If I did it, I don't remember it." The evidence 
against Freddie, in addition to the statement, was a hair comparison 
expert's testimony that pubic hair found on the victim's bed was in all 
respects consistent with Freddie's pubic hair, and a state serologist's 
testimony that Freddie had type A blood and that the semen found in 
the victim's vaginal vault also came from a person with type A blood. 
Freddie did not testify, but his lawyers presented an alibi defense. In 
reply, the prosecution presented a jailhouse informant who testified 
that Freddie confessed to him that he had committed the murder while 
high on drugs. Freddie was convicted of all charges. 

At the sentencing phase of the trial, the prosecution presented 
evidence of Freddie's prior criminal record, including his release from 
prison for a prior robbery only six months earlier, as well as several 
other "unadjudicated" robberies Freddie supposedly had committed 
before and after the murder to support his drug habit. Freddie's 
attorneys presented his history of mental illness as evidence in 
mitigation. Freddie had been diagnosed with bipolar disorder in his 
late teens, and for the next twenty years he had been in and out of 
mental institutions. Defense experts explained that Freddie's use of 
methamphetamines was a failed attempt at "self-medication." 
Evidence was also presented of several prior suicide attempts. The 
jury sentenced Freddie to death. Following the trial, Freddie was 
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convicted of the other robberies, and he was sentenced to life 
imprisonment without possibility of parole under the state's recidivist 
statute. 

On appeal, his convictions were affirmed, but the death sentence 
was reversed due to an instructional error. Freddie's same attorneys 
continued to represent him at the sentencing retrial, and Freddie was 
again sentenced to death. This time the state court affirmed the death 
judgment, and the U.S. Supreme Court denied certiorari. By now, 
Freddie had been on death row for almost a decade. 

New attorneys are appointed to represent Freddie in post
conviction proceedings. Freddie tells his new lawyers during their first 
meeting that he is innocent, but that he is ready to die. He asks for 
their help in having the death sentence carried out as soon as possible. 
Freddie explains that life on death row is intolerable; that he only gets 
out of his cell for an hour a day; that there are no opportunities to 
work; that his family no longer visits; and that he just cannot live 
anymore with the pressure of impending death. Counsel's review of 
Freddie's prison records reveals that two years ago Freddie attempted 
suicide by taking an overdose of Tylenol. He was discovered vomiting 
in his cell. Freddie was rushed to a hospital, his stomach was pumped, 
and his life was saved. Despite the prior history of bipolar disorder, he 
is currently not being medicated or treated for his mental illness. A 
prison psychiatrist who examined Freddie after the suicide attempt 
determined that he was malingering. 

Freddie's new attorneys don't believe he is innocent. But in an 
attempt to stall Freddie's decision to waive his appeals, they request 
DNA testing - which was not available at the time of trial - on the 
hair and semen. The state court grants the motion, and everyone is 
surprised to learn that Freddie is telling the truth: the hair and semen 
are not his. Counsel rush to the prison to tell Freddie the great news. 
To their amazement, he is less than enthusiastic. In fact, Freddie still 
wants to die. He explains to his attorneys that he will still have to live 
the rest of his life in prison due to the life sentences on the subsequent 
robbery convictions. He has thought about it a great deal, and he 
would rather die than spend the rest of his life in prison. Freddie says 
that he would commit suicide if he could, but he prefers a more certain 
and painless method. 

Freddie's attorneys leave, optimistic that Freddie will change his 
mind. The next week, however, they receive a letter Freddie has 
written to the judge and the Attorney General asking that counsel be 
discharged and the sentence carried out. The judge, following state 
law, orders a competency evaluation. The designated mental health 
experts conclude that, despite the fact that Freddie is bipolar and 
currently depressed, he is competent. Although the competency 
determination did not require any further findings, the experts report 
that if Freddie's depression is treated appropriately, he is likely to 
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change his mind. Although reluctant to do so, the court believes that 
since Freddie is competent, he has no choice but to grant Freddie's 
motion. He dismisses the case, and pursuant to state law, an execution 
date is scheduled. 

His attorneys, still hopeful, request executive clemency from the 
governor. According to state law, however, the inmate himself must 
request clemency. Freddie refuses to do so, still insisting he would 
rather die than live his life in prison. Several weeks later, he is 
executed. 

The reader who doubts that such cases are common would be right 
to be skeptical. Demonstrably innocent defendants rarely volunteer. 
But occasionally they do.157 Interviews with attorneys for other 
exonerated former death-row inmates reflect that some of them 
attempted, or expressed the desire, at some point in the proceedings to 
forgo their appeals and let the sentence be carried out.158 Undoubtedly 
there are even more volunteers who, though factually guilty of some 
offense, are innocent of the death penalty. 

Because Freddie was deemed competent, under current law a 
court could, and likely would, deem the waiver knowing and 
intelligent, and thus clear the way for execution. In contrast, Freddie's 
attempted waiver would fail both prongs of the standard advanced in 
this Article. First, Freddie cannot accept the justness of his 
punishment because he is demonstrably not guilty of the underlying 
offense; thus the punishment is objectively unjust. On the subjective 
prong, there is ample evidence that Freddie wishes to waive his 
appeals in order to commit suicide. His motivation seems clear - he 
wants to end his life - and forgoing his appeals is just another in a 
line of suicide attempts. He would, therefore, be unable to 
demonstrate that the primary motivation for waiver is the desire to 
accept the justness of his punishment. 

2. Lemuel: Categorical Exemption 

Let's think about another hypothetical death-row inmate, Lemuel. 
Lemuel was convicted of murder and sentenced to death for killing a 
neighbor in a dispute over the proceeds of a welfare check. Lemuel 
confessed almost immediately after the police began to question him. 
He told the authorities that he needed money to buy crack cocaine. 
Lemuel led police to the murder weapon, a bloody knife that was 

157. There are several cases where inmates who were subsequently exonerated 
attempted to waive their appeals. Isidore Zimmerman came within a few minutes of 
electrocution. A stay was entered, much to his disappointment. He was later exonerated. See 
Strafer, supra note 5, at 869; see also State v. Dodd, 838 P.2d 86, 103 (Wash. 1992) 
(acknowledging that "the lure of ceasing to resist the death penalty may be as great for the 
innocent as for the guilty"). 

158. Interviews with capital defense attorneys (on file with author). 
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buried in the yard near the house where he lived with his parents and 
siblings. He also had money in his pants pocket at the time of his 
arrest; the money was approximately the amount of the victim's 
recently cashed check. At trial, the defense presented no evidence and 
did not otherwise contest Lemuel's guilt. The jury found him guilty of 
murder in short order. 

At the sentencing phase of the proceedings, the prosecution 
presented evidence that Lemuel had previously been convicted of 
manslaughter, for which he served ten years of a twenty-year sentence. 
Lemuel's trial counsel called a psychologist who testified that Lemuel 
was mentally retarded, that he failed several grades, including the first, 
and that he had been placed in special education classes until he 
dropped out of school in the eighth grade. The prosecution did not 
dispute Lemuel's mental retardation, but argued extensively that 
Lemuel has been, was, and would continue to be dangerous. After 
several hours of deliberation, the jury sentenced Lemuel to death. 

Throughout the state and federal post-conviction proceedings, 
Lemuel's attorneys raised a variety of challenges to Lemuel's death 
sentence based on his mental retardation. Those appeals were all 
unsuccessful. But, three weeks before Lemuel's scheduled execution, 
the United States Supreme Court decided Atkins v. Virginia,159 which 
held that mentally retarded persons could not be executed. Not 
surprisingly, Lemuel's attorneys were elated, and they immediately 
filed a second state post-conviction petition maintaining that carrying 
out Lemuel's death sentence would be cruel and unusual punishment 
in violation of Atkins. The court stayed the execution. 

Within days, however, Lemuel informs his attorneys that he does 
not want to pursue any new appeals (or "apples" as he calls them). He 
has recently become a "born again" Christian through the efforts of a 
prison chaplain. The chaplain, a fundamentalist Christian, believes in 
"blood atonement," and he has convinced Lemuel that since he is 
clearly guilty (which Lemuel does not dispute), he must accept his 
punishment in order to enter the kingdom of heaven. With the 
chaplain's assistance, Lemuel files a motion asking the court to dismiss 
the new post-conviction petition, relieve counsel, and set an execution 
date. 

Lemuel's attorneys challenge their client's competency, and the 
court, as is required under state law, orders a competency evaluation. 
The experts conclude that Lemuel is mildly mentally retarded; his I.Q. 
is tested at 68. But the experts also agree that Lemuel has the ability to 
make a rational decision about whether to waive his appeals. After a 
hearing, the trial court dismisses the petition, as it is required to do 

159. 536 U.S. 304 (2002). 
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under state law, and schedules an execution date. Lemuel will not 
permit his attorneys to seek executive clemency, and he is executed.160 

Again, since Lemuel was deemed competent, current law would 
permit him to forgo his appeals and let the death sentence be carried 
out. Despite his mental retardation, the waiver would almost certainly 
be deemed knowing, voluntary and intelligent; persons with mental 
retardation, for example, are routinely determined to be competent to 
waive their Miranda rights or their right to trial and plead guilty.161 
However, Lemuel's attempted waiver would fail under the objective 
prong of the proposed standard. The punishment is unjust because 
persons with mental retardation are no longer eligible for capital 
punishment in light of Atkins. The question of whether Lemuel's 
motivation is suicidal is a closer question than in Freddie's case. One 
could argue that Lemuel's stated reason for waiver - that he accepts 
his punishment in order to obtain blood atonement so that he may 
enter the Kingdom of God - is not suicidal, but rather is an 
acceptance of the justness of the death sentence. Although the 
relationship with the prison minister and Lemuel's mental retardation 
does raise concerns about coercion, reasonable minds may differ as to 
whether Lemuel has carried his burden of demonstrating that the 
motivation is not to commit suicide. 162 Nevertheless, because the 

160. Joey Miller, a former Pennsylvania death-row inmate, came within forty-eight 
hours of being executed before he relented and allowed a federal habeas corpus petition to 
be filed on his behalf. In December of 2002, Mr. Miller's death sentence was modified to a 
sentence of life imprisonment due to his mental retardation. Interview with Robert Dunham, 
Assistant Federal Public Defender, Capital Habeas Unit, Phila., Pa. (Oct. 22, 2003) 
(transcript on file with author). Despite his mental retardation and brain damage, Mr. Miller 
had been found competent to waive his appeals. Id. 

161. See, e.g. , Merrill v. State, 482 So. 2d 1147 (Miss. 1986) (finding mentally retarded 
defendant competent to waive Miranda rights). 

162. The questionnaires revealed that religion was a factor in the inmate's decision to 
waive his appeals in thirteen cases (29% ). In a number of these cases, prison chaplains were 
influential in the volunteer's decision and encouraged the inmate to forgo any further 
appellate review of his convictions or death sentence. Most of these chaplains are 
fundamentalist Christians. This is not a new phenomena. Since colonial times, ministers have 
been an integral part of the execution process. See STUART BANNER, THE DEATH 
PENALTY: AN AMERICAN HISTORY 17 (2002) (noting that a death sentence was deemed to 
be of "inestimable value" in leading a man to God). Samuel Johnson noted, somewhat 
satirically, that "when a man knows he is to be hanged in a fortnight, it concentrates his mind 
wonderfully." Id. Another minister stated: "There is no Place in the World . . .  where such 
Pains are taken with condemn'd Criminals to prepare them for their death; that in the 
Destruction of the Flesh, the Spirit may be saved in the Day of the Lord Jesus." Id. 
(emphasis removed). In a number of cases, ministers would encourage the accused to plead 
guilty, a step that was tantamount to suicide due to the mandatory nature of most colonial 
sentencing systems. See id. at 15. One inmate who pleaded guilty to a capital offense and was 
executed stated: "I was so pressed in my Conscience to take the Guilt of Blood from the 
Land, on my self, that nothing could prevail with me to deny the Fact." Id. The access to and 
influence these prison chaplains have over death sentenced inmates does raise legitimate 
questions of coercion. In the context of euthanasia, for example, Ronald Dworkin has 
commented that those who are facing death due a terminal illness are "especially vulnerable 
to pressure" from family members or even their own physicians to end their lives quickly. 
DWORKIN, supra note 34, at 190. There is no reason to believe that death sentenced inmates 
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waiver does not satisfy the first prong, Lemuel would not be permitted 
to waive his appeals. His death sentence would, in the course of those 
appeals, inevitably be modified to life imprisonment due to his mental 
retardation. 

3. Delbert: Suicidal Motivation 

Our third hypothetical death-row inmate is Delbert. Delbert, fifty
five, was convicted and sentenced to death for the murder of his three
year-old daughter, Melissa. At the time of Melissa's death, Delbert 
was separated from his wife, Karol, who was substantially younger 
than Delbert. The couple's marriage dissolved as a result of'Delbert's 
alcoholism. Depressed over the failure of his marriage - his third -
Delbert contemplated suicide. He finally decided that he would kill 
himself and Melissa, leaving Karol behind to suffer for abandoning 
him. Delbert decided that he would drive his car into a lake, and he 
and his daughter would drown together. One Friday evening, after 
picking Melissa up from Karol, he did just that. Delbert's own survival 
instincts kicked in, however, and he swam out of the car. He tried to 
save Melissa but was unable to do so. Extraordinarily remorseful, 
Delbert pleded guilty to Melissa's murder, and ordered his attorneys 
to present no mitigating evidence on his behalf. Delbert asked the 
judge to sentence him to death. The judge obliged. 

Once on death row, Delbert's mother persuaded him to pursue his 
appeals. He did so temporarily, and was denied relief in state post
conviction proceedings. His mother has since died, and he has no 
other visitors. Delbert's attorneys filed a federal petition for writ of 
habeas corpus, and his case is now pending in the federal district court. 

Delbert, however, no longer wants to challenge his death sentence; 
he is ready to die. He has recently learned that he has Alzheimer's 
disease, and Delbert is desperately afraid of what will happen to him 
in prison as the illness progresses. His attorneys, unlike most other 
capital defense attorneys, support Delbert's decision. They present an 
affidavit from a psychiatrist attesting to Delbert's competency. The 
affidavit indicates that Delbert is depressed - both over the death of 
his daughter and the news that he has Alzheimer's - but that he is not 
psychotic or delusional. In the doctor's opinion, Delbert's decision is 
rational. Since Delbert has never been deemed incompetent, and since 
neither the prosecution nor the defense is contesting his competency, 
the court does not order any additional evaluations and grants the 
motion dismissing Delbert's appeals. He is subsequently executed. 

Since Delbert is competent, there is no obstacle under the current 
legal regime to the waiver of his appeals. Applying the standard 

are any less vulnerable to pressure to end their lives. An exhaustive discussion of this issue, 
however, is beyond the scope of this Article. 
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advanced in this Article, the attempted waiver satisfies the justness 
prong. Delbert is guilty of a death-eligible offense, and he does not fall 
into any category of offenders for whom the death penalty is an 
impermissible punishment. However, he would not be able to meet his 
burden on the second prong, since his clear purpose in waiving the 
appeals is to end his own life rather than to accept the justness of his 
punishment. Despite the rational reason Delbert advances for his 
desire to die, if he took his own life it would clearly be deemed a 
suicide. Furthermore, no other member of society, upon discovery that 
they have Alzheimer's, would be able to go to a hospital and obtain a 
lethal injection. That "right," under existing law, belongs only to 
death-row inmates. 

4. Michael: Acceptance of a Just Punishment 

For our final hypothetical death-row inmate, let's imagine Michael. 
Michael was convicted of the strangulation and rape of a nine-year-old 
girl. The child was abducted in broad daylight from a convenience 
store in rural New Mexico. Michael did not deny guilt, and DNA 
evidence established he had sexual relations with the victim. Michael 
was arrested on the basis of descriptions of the kidnapper and the 
license tag of the car into which several witnesses saw the perpetrator 
force the victim. He confessed shortly after his arrest. 

At the sentencing phase of the trial, the prosecution presented 
evidence of Michael's prior conviction for criminal sexual conduct 
with a minor, as well as the testimony of a psychiatrist who 
maintained, based on Michael's record and violent child pornography 
found during a search of his home, that Michael was a pedophile who, 
if released, would inevitably commit other sexual offenses against 
children. In mitigation, the defense presented evidence of Michael's 
service in the Navy and several commendations he received. The 
defense also presented evidence of Michael's good prison record 
during his previous incarceration. The defense's psychiatrist 
acknowledged that Michael was a pedophile, but explained that the 
etiology of the disorder lay in the fact that a priest had sexually abused 
Michael when he was a child. The psychiatrist also testified that 
Michael was able to control his sexual urges most of the time, but that 
he had become dis-inhibited a few days before the crime when he had 
suffered a closed head injury during an automobile accident. Finally, 
evidence was presented of Michael's cooperation with law 
enforcement in locating the victim's body, and his deep remorse for 
having committed the crime. After two days of deliberation, the jury 
returned a death verdict. 

Michael's convictions and sentence were affirmed on direct appeal. 
In state post-conviction proceedings, he expresses a desire to be 
executed. The court, as required by state law, orders a competency 
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evaluation. Michael tells the court-appointed experts that he no longer 
wishes to challenge his sentence. He acknowledges his guilt, and 
indicates that he is plagued by remorse both due to the crime and his 
inability to control his sexual arousal when viewing television 
programs displaying young girls. Michael explains that he has no 
interest in a life sentence, since he is well aware how pedophiles are 
treated in the general population, and he also says that he hopes his 
execution will give the victim's family some closure. He also expresses 
a fear that if he is ever released, he will harm other children. Michael 
tells the examiners that if he had been a juror, he too would likely 
have voted for the death penalty in his case. 

The experts conclude that Michael is competent. They agree that 
he is a pedophile. While he is somewhat depressed, the experts believe 
Michael's depression is situational, and stems from his deep remorse 
and feelings of guilt. However, his decision to die is, in their opinion, 
rational. The court permits Michael to waive his appeals, and he is 
executed. 

Utilizing the current competency standard, Michael is clearly able 
to volunteer for execution. His waiver is knowing, voluntary and 
intelligent. Furthermore, under the standard advanced in this Article, 
Michael would also be allowed to waive his appeals and permit the 
state to carry out the death sentence. There is no question of factual 
innocence, and he is clearly eligible for the death penalty under 
existing law. Thus the objective, just-punishment prong is satisfied. 
Furthermore, the weight of the evidence suggests that Michael accepts 
the appropriateness of the death penalty in his case. He professes a 
desire to bring closure to the victim's family, and his statement that if 
he were a juror he too would have voted for the death penalty 
indicates as much. There is nothing in the fact pattern (prior suicide 
attempts, a documented history of depression, or other significant 
mental illness) to indicate the statements should be taken at anything 
other than face value. Some concern might arise from Michael's stated 
fears of how he would be treated in the general prison population 
were he to ever obtain a life sentence and that he might harm other 
children were he to be released. Even if such fears are deemed suicidal 
in nature, they do not, on balance, appear to be his primary 
motivation. Thus Michael would carry his burden on the second, 
subjective prong as well. 

C. Addressing Potential Objections 

One response to the preceding four hypotheticals might be: Why 
not let them all waive? For that matter, why not let incompetent 
defendants waive as well? It is possible to view death-row inmates as 
such different creatures from the rest of us that their deaths, however 
timed or motivated, do not diminish the rest of us. Another possible 
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response is the mirror image of the first: Why would we ever permit 
waiver? For such readers, opposition to capital punishment trumps 
any consideration of individual choice. If one believes that capital 
punishment is never just, one need not tarry long over the costs of 
thwarting acceptance of a just punishment. Perhaps nothing more can 
usefully be said to either of these groups. 

But for the reader whose reaction depends in part upon the 
particular story, this Article's proposal has some appeal. Three related 
concerns, however, might give that reader pause over the particular 
standard I have proposed: indeterminancy; malingering; and cost. 
Experience with the standard will provide more information about 
each of these concerns, but viewed at the outset, none appear 
especially problematic. 

1 .  lndeterminancy 

In one sense, questions of motivation are familiar to the courts. 
Thus, for example, a conviction of burglary requires determining 
whether the defendant had the purpose of committing a crime inside 
the building into which he broke.163 Questions of motivation may, on 
the same facts, be decided differently by different factfinders, but we 
tolerate that indeterminancy. Likewise, we can tolerate the 
indeterminancy in deciding motivation in this context. 

Perhaps, however, the concern is that the motivation at issue here 
is inherently less ascertainable. The last story, that of Michael, has 
provoked different responses. Some readers have thought, contrary to 
a literal reading of the "facts," that suicidal motivation was present 
and should preclude a waiver. In part, this is because a desire to spare 
the victims' family further pain can be construed either as a desire to 
die in order to spare them additional pain or as accepting the justness 
of their feelings that his death is appropriate. The first construction 
suggests suicidal motivation, just as the person who kills himself to 
spare his family the pain of watching him die slowly from a terminal 
illness is suicide; the second suggests a victim-focused view of what 
justice is, but is consistent with accepting the justness of his 
punishment. This may be the time to acknowledge that in some cases, 
acceptance of the justness of a punishment can coexist with suicidal 
desires. Indeed, if a person appreciates the terribleness of his crime, 
that appreciation may spawn both a belief that death is a just 
punishment and a desire to die to escape feelings of shame and guilt. 

In such cases, waiver should be permitted, in part because the 
desire to die stems from appreciation of the moral severity of what the 
person has done, which is closely akin to acceptance of the justness of 
the punishment. The second reason for permitting waiver in these 

163. See, e.g. , S.C. CODE ANN. § 16-ll-311(A) (Law. Co-op. 2003). 
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circumstances flows from our understandings of suicide: if one jumps 
in front of a car to save a child, we do not view such a death as suicide 
even if the person understands that the likely, or perhaps inevitable, 
consequence of the decision will be his own death. So long as there is a 
legitimate acceptance of the justness of one's punishment - not a 
feigned acceptance designed to secure acceptance of the waiver - the 
subjective prong is met. 

2. "Malingering Well" 

Which brings us to the next problem: feigned acceptance. The 
concern is sometimes expressed in criminal cases that the defendant is 
feigning mental illness to preclude or mitigate his punishment, that is, 
that he is "malingering." But defendants may also "malinger well" 
when they are sick, often because they wish to avoid the stigma of 
mental illness. Initially, it might seem that a defendant could feign the 
permissible motivation - acceptance of a just punishment - in order 
to bring about the termination of his life. For an intelligent defendant, 
such "malingering well," e.g., articulating a desire to "accept 
responsibility for his actions," may be possible, but it would be 
difficult. 

First, unlike the situation with mental illness, there is little 
common knowledge of what corroborating behaviors would be 
exhibited by a person who in fact accepted the justness of his 
punishment. Second, defense lawyers are unlikely to want to coach 
their clients on this matter, and the State is unlikely to be effective in 
doing so, given the adversariness that generally marks the relationship 
between prosecutors and death-row inmates. Finally, suicide victims 
usually talk about suicide, or show other distinct signposts of suicide, 
prior to committing the act.164 The desire to waive appeals is unlikely 
- whatever its source - to spring forth fully formed. Rather, there 
are likely to be conversations with attorneys and family members that 
can document suicidal motivation even if the volunteer denies it. 
Moreover, a history of suicide attempts, mental illness, or drug abuse 
will be helpful to the court in sorting out actual from feigned 
acceptance.165 

164. Robert D. Goulding, Prediction of Suicide and Attempted Suicide, in THE 
INTERNATIONAL HANDBOOK OF SUICIDE AND ATTEMPTED SUICIDE, supra note 92, at 585 
(noting that suicidal ideation, evidence of clinical depression, insomnia, panic attacks, 
difficulty concentrating, history of suicide attempts, social isolation, and schizophrenia are all 
predictors of suicide among individuals who are suicidal). 

165. See id. 
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3. Cost 

The last question might be cost. Death penalty cases are 
extraordinarily prutracted and expensive as compared to other cases, 
especially other criminal cases. Whether the time and money involved 
are well spent is subject to debate, but one might reasonably ask if, 
given the existence of capital punishment, imposing a further 
procedure is worth the suicides it will ferret out. My guess is that the 
overwhelming majority of volunteers are suicidal, which, if one accepts 
the desirability of deterring suicide, renders the cost-benefit tradeoff a 
very positive one. It may turn out that so few volunteers are motivated 
by acceptance of the justness of their punishment that courts will 
devise a quick screen for the handful of such cases. In any event, it 
must be remembered that unless the procedure for weeding out 
suicides is much more cumbersome than the present procedure for 
determining competency, the only cost of rejecting a volunteer is a 
return to the costs of the death penalty as ordinarily imposed. Given 
that most defense attorneys feel obliged to contest competency in 
every volunteer case, the marginal costs are likely to be small. 

CONCLUSION 

Death-row inmates are not fungible, and their differences must be 
taken into account. This seemingly simple principle is a lesson that 
those on both sides of the capital punishment wars have resisted. For 
death penalty advocates, the Supreme Court's declaration that 
mandatory capital punishment schemes violate the constitution166 
should have signaled the wrong-headedness of broad generalizations. 
Nonetheless, the states fought truly individualized culpability 
determinations for decades, as the Court was forced to repeat over 
and over that any factor that might legitimately become the basis for a 
sentence less than death could not be kept from the jury.167 

For death penalty opponents, the promise of wholesale abolition 
has been thwarted not only by Gregg, but also by McCleskey;168 if lives 
are to be saved, it will be one at a time, or maybe, as recent decisions 

166. See, e.g. , Woodson v. North Carolina, 428 U.S. 280 (1976) (holding North 
Carolina's mandatory death penalty statute invalid under the Eighth Amendment). 

167. See, e.g. , Lockett v. Ohio, 438 U.S. 586 (1978). For a more thorough description of 
the Supreme Court's jurisprudence in this area, see John H. Blume, Sheri Lynn Johnson & 
A. Brian Threlkeld, Probing "Life Qualification" Through Expanded Voir Dire, 29 
HOFSTRA L. REV. 1209, 1213-25 (2001). 

168. McClesky v. Kemp, 429 U.S. 279 (1987) (rejecting a systemic challenge to the 
Georgia death penalty based on Professor David Baldus's empirical study identifying racial 
discrimination in the state's capital-sentencing scheme). For a detailed discussion of the road 
to, and the aftermath of, McClesky see John H. Blume, Theodore Eisenberg & Sheri Lynn 
Johnson, Post-McClesky Racial Discrimination Claims in Capital Cases, 83 CORNELL L. 
REV. 1771, 1774-80 (1998). 
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in Atkins169 and Ring170 promise, occasionally a few hundred at a time 
- but not all at once. After the victories of Atkins and Ring, just as 
after the defeat of Stanford,171 defense lawyers have to go back to the 
hard, everyday task of making the least sympathetic individual seem 
understandable, or at least human.172 

The lesson of volunteers is yet another iteration of the 
fundamental lesson of death penalty jurisprudence: individualization. 
It is understandable both why death penalty abolitionists want to think 
of volunteering as state-assisted suicide, and why death penalty 
retentionists want to think of it as acceptance of the justness of 
punishment; each model gives its proponent a simple picture that 
justifies on the one hand preventing (or at least delaying) and on the 
other hand increasing (or at least accelerating) executions for a 
relatively large class of capital defendants. But once more, sweeping 
generalizations are misleading. We can only arrive at the right answer 
to the volunteer question - as opposed to the larger capital 
punishment question - by examining the motivation of each 
individual volunteer. 

One commentator has opposed the right to physician-assisted 
suicide on the basis that " [a] decent society seeks to inculcate a strong 
norm in favor of preserving life even when things seem extremely 
bad."173 The same principle holds true in the volunteer context. There 
should be a strong norm in favor of preserving life even when people 
have done extremely bad things. When a volunteer is both competent 
to make legal choices and motivated to accept the justness of his 
punishment, then he should be permitted to waive his further appeals. 
There are some such defendants, and their decisions should, in fact 
must, be respected, at least so long as other litigants have the power to 
override their attorney's recommendations. On the other hand, even if 
the volunteer is competent, when suicidal desires represent the 

169. Atkins v. Virginia, 536 U.S. 304 (2002) (holding that the Eighth Amendment does 
not permit the execution of mentally retarded offenders). 

170. Ring v. Arizona, 536 U.S. 584 (2002) (holding that the jury must unanimously find 
the existence of any factor which makes a capital defendant eligible for the death penalty). 
Ring effectively invalidated the capital sentencing scheme in Arizona and several other 
judge sentencing states. Its implications for other capital sentencing mechanisms where the 
jury plays an "advisory" role is currently being litigated in Alabama, Florida, and Indiana. 

171. Stanford v. Kentucky, 492 U.S. 361 (1989) (holding that the Eighth Amendment 
did not prohibit the execution of sixteen and seventeen-year-old offenders). However, the 
Supreme Court recently granted certiorari in Roper v. Simmons, 540 U.S. 1 160 (Jan. 26, 
2004) (No. 03-633), to reexamine whether the execution of juveniles is permitted by the 
Eighth Amendment. 

172. See AUSTIN SARAT, WHEN THE STATE KILLS 174 (2001) (referring to the 
successful narrative strategy of the capital defense lawyer as being to change the narrative 
"from a horror story to a sentimental tale, from a story that evokes fear and disgust to one 
that evokes pity or identification"). 

173. Sunstein, supra note 57, at 1 129. 
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dominant motivation, courts should not permit waiver.174 There are 
even more such defendants, and their decisions should not, indeed 
must not, be honored, at least so long as assisted suicide is not 
available to other persons in the jurisdiction. When all is said and 
done, we must treat volunteers like other human beings. 

174. One commentator made the following relevant observation: "[The] power to 
execute is a power that can be wrongly used and justifications for wrongful use can be the 
products of self-deception." STEFFEN, supra note .134, at 115. 
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APPENDIX A 
VOLUNTEER EXECUTIONS, 1973-2003 

Jesse Bishop NV 10/22179 

Steven Judy IN 3/9/81 

Frank Co ola VA 8/10/82 

Stephen Peter Morin TX 3/13/85 

Charles Rumbaugh TX 9/11185 

William Vandiver IN 10/16/85 

Caroll Cole NV 12/6/85 

Jeffrey Allen Barne TX 4/16/86 

Ramon Hernandez TX 1130/87 

Eliseo Moreno TX 3/4/87 

Arthur Bisho UT 6/10/88 

William Paul Thom son NV 6/19/89 

Sean Patrick Flannagan NV 6/23/89 

Gerald Smith MO 1118/90 

Jerome Butler TX 4121190 

Leonard Marvin Laws MO 5/17/90 

Thomas Baal NV 613190 
Ronald Gene Simmons AR 6125190 

James Smith TX 6126190 

Charles Walker IL 9/12/90 

Steven Brian Pennell DE 3/14/92 

Westle Allan Dodd WA 115193 

John Geor e Brewer AZ 3/3/93 

James Allen Red Do DE 3/3/93 
Andrew Chabrol VA 6/17/93 

D avid Mason CA 8/24/93 

Michael Durocher FL 8/25/93 

Anthony Cook TX 11110/93 

Keith Wells ID 116194 

Richard Lee Beavers TX 414194 

John Thanos MD 5/17/94 

Geor e Lott TX 9120194 

Nelson Shelton DE 3/17/95 

Thomas Grasso OK 3120195 

Keith Zettlemo er PA 512195 

Leon Moser PA 8/16/95 

[Vol. 103:939 

W/M 46 

W/M 24 

W/M 38 

W/M 34 

W/M 28 

W/M 37 

W/M 47 

W/M 

HIM 44 
HIM 27 

W/M 36 

W/M 52 

W/M 

W/M 31 

B/M 57 
W/M 40 

W/M 26 
W/M 49 

B/M 37 
W/M 50 

W/M 34 

W/M 31 

W/M 27 
NA/M 39 

W/M 36 

W/M 

W/M 

W/M 

W/M 31 

W/M 38 

W/M 44 

W/M 47 
W/M 27 

W/M 32 

W/M 39 

W/M 52 



March 2005] Killing the Willing 987 

APPENDIX A: VOLUNTEER EXECUTIONS, 1973-2003, CONTINUED 

39 Mickey Wayne VA 10119195 WIM 38 
Davidson 

40 Esequel Banda TX 12/11195 HIM 31 

41 John Albert Taylor UT 1126196 WIM 38 

42 Leo Jenkins TX 219196 WIM 38 
43 James Clark, Jr. DE 4/19196 WIM 39 

44 Robert South SC 5131196 WIM 51 

45 Daren Lee Bolton AZ 6119196 WIM 30 

46 Michael Torrence SC 916196 WIM 

47 Douglas Franklin OR 916196 WIM 
Wright 

48 Joe Gonzales TX 9118196 HIM 36 

49 Doyle Cecil Lucas SC 11/15196 WIM 

50 Richard Brimage, Jr. TX 2110197 WIM 40 

51 Scott Car enter OK 518197 NAIM 

52 Harr Charles Moore OR 5116197 WIM 

53 Michael Eu ene Elkins SC 6113197 WIM 

54 Benjamin Stone TX 9125197 WIM 45 

55 Johnn Cockrum TX 9130197 WIM 

56 Lloyd Wayne Ham ton IL 1121198 WIM 44 

57 Robert A. Smith IN 1/29198 WIM 47 

58 Ricky Lee Sanderson NC 1130198 WIM 

59 Steven Renfro TX 219198 WIM 40 

60 Michael Edward Lon OK 2120198 WIM 35 

61 Arthur Martin Ross AZ 4129198 WIM 

62 Ste hen Wood OK 815/98 WIM 38 

63 Roderick Abeyta NV 1015198 HIM 

64 Jerem Sa astegui WA 10/13198 WIM 27 

65 Wilford Berry OH 2119199 WIM 36 

66 James Richt NC 3126199 WIM 26 

67 Alvaro Calambro NV 415199 AIM 25 

68 Aaron Foustt TX 4128199 WIM 26 

69 Eric Christopher Payne VA 4128199 WIM 26 

70 Edward Lee Har er KY 5125199 WIM 50 

71 Charles Tuttle TX 711199 WIM 35 

72 Gar Heidnick PA 716199 WIM 

73 Alan Willett AR 918199 WIM 52 

74 Richard Wayne Smith TX 9121199 WIM 43 
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APPENDIX A: VOLUNTEER EXECUTIONS, 1973-2003, CONTINUED 

76 TX 12/14/99 WIM 

77 James Hampton MO 3122100 WIM 62 

78 Christina Rig s AR 512100 W!F 28 
79 Richard Foster TX 5124100 WIM 

80 Pernell Ford AL 612100 BIM 35 

81 Bert Hunter MO 6128100 WIM 53 

82 Timothy McVeigh FED 6111/00 WIM 33 
83 Dan Hauser FL 8125100 WIM 30 
84 Donald Miller AZ 1118100 WIM 36 
85 Edward Castro FL 1217/00 HIM 50 

86 Floyd Medlock OK 1116101 WIM 29 

87 Thomas Akers VA 311/01 WIM 31 
88 Gerald Bivins IN 3114/01 WIM 41 

89 Robert Lee Massie CA 3127/01 WIM 59 

90 Ronald Dunaway Fluke OK 3127101 WIM 52 

91 Sebastian Bridges NV 4121/01 WIM 37 

92 Cla Kin Smith AR 518/01 WIM 30 

93 James Elled e WA 8128101 WIM 58 

94 Terry Clark NM 1116/01 WIM 45 

95 James Earl Patterson VA 3114/02 WIM 35 

96 Daniel Zirkle VA 412102 WIM 33 

97 Lynda Lyon Block AL 5110102 WIF 54 

98 Michael Passaro SC 9113102 W/M 40 

99 Earl Alexander OK 7130102 WIM 51 
Frederick, Sr. 

100 Rigoberto Sanchez- FL 1012102 HIM 43 
Velasco 

101 Aileen Wournos FL 1019102 WIF 46 

102 Newton Slawson FL 5116103 WIM 48 

103 Harold Loyd OK 7129103 WIM 33 

McElmurray 

104 Paul Hill FL 913103 W/M 49 

105 Larry Ha es TX 9110103 W/M 54 

106 John Clayton Smith MO 11/29103 W/M 42 



March 2005] Killing the Willing 989 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

APPENDIX B 

VOLUNTEERS WITH KNOWN MENTAL ILLNESS AND/OR SUBSTANCE 

ABUSE DISORDERS, 1973-2003 

Gary UT 1117177 w 36 alcohol abuse; prior 
Gilmore suicide attempts 

Jesse NV 10/22177 w 46 substance abuse 
Bishop 

Steven IN 3/9/81 w 24 personality disorder 
Judy 

Stephen TX 3/13/85 w 34 heroin addiction 
Morin 

Charles TX 9/11/85 w 28 depression, 
Rumbaugh schizophrenia, 

alcohol & drug 
abuse, prior suicide 
attempts 

William IN 10/16/85 w 37 personality disorder 
Vandiver 

Caroll Cole NV 12/6/85 w 47 serious childhood 
abuse - PTSD, 
alcohol abuse 

Richard TX 8/18/86 w 38 substance abuse, 
Lee mental illness 
Beavers 

Ramon TX 1/30/87 H 44 drug addiction 
Hernandez 

Eliseo TX 3/4/87 H 27 depression resulting 
Moreno from 

divorce/alcohol 
abuse, prior suicide 
attempts 

Arthur UT 6/10/88 w 38 pedophilia 
Bishop 

William NV 6/19/89 w 52 alcohol abuse 
Thom son 

Sean NV 6/23/89 w sexual identity 
Patrick disorder/alcohol 
Flannagan abuse 
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25 

APPENDIX B: VOLUNTEERS WITH KNOWN MENTAL ILLNESS AND/OR 
SUBSTANCE ABUSE, 1973-2003, CONTINUED 

Gerald MO 1118/90 w 31 depression, drug & 

Smith alcohol abuse, prior 
suicide attempts 

Leonard MO 5/17/90 w 40 PTSD 
Marvin 
Laws 

Thomas NV 613190 w 26 depression, possible 
Baal brain damage, 

schizophrenia, prior 
suicide attempts and 
drug addiction 

Ronald AR 6125190 w 49 pedophilia 
Gene 
Simmons 

James TX 6/26/90 B 37 paranoid 
Smith schizophrenia, 

suicidal, prior suicide 
attempts 

Charles IL 9/12/90 w 50 alcohol dependence 
Walker 

Westley WA 115193 w 31 pedophilia & sadism 
Allan with mixed 
Dodd personality disorder 

John AZ 3/3/93 w 27 borderline 
George personality disorder, 
Brewer multiple suicide 

attem ts 

James DE 313193 NA 39 bipolar disorder, 
Allen Red brain damage and 
Dog alcohol dependence 

David CA 8/24/93 w severe childhood 
Mason abuse, PTSD, prior 

suicide attempts 

Michael FL 8/25/93 w depression, prior 
Durocher suicide attem ts 

Keith ID 116194 w 31 schizophrenia, drug 
Wells & alcohol abuse 
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APPENDIX B: VOLUNTEERS WITH KNOWN MENTAL ILLNESS AND/OR 
SUBSTANCE ABUSE, 1973-2003, CONTINUED 

Richard TX 414194 w 38 personality disorder, 
Lee psychotic disorder & 

Beavers drug abuse 
John MD 5/17/94 w 44 borderline 
Thanos personality disorder, 

gender ID 
disturbance, 
drug abuse, multiple 
suicide attem ts 

George TX 09/20/94 w 47 mental illness 
Lott 

Nelson DE 03/17/95 w 27 depression 
Shelton 

Thomas OK 3120195 w 32 possible mental 
Grasso illness, drug 

dependence and 
prior suicide attempts 

Keith PA 512195 w 39 brain damage, 
Zettlem schizophrenia, 
oyer depression, PTSD, 

prior suicide attempts 

Leon PA 8/16/95 w 52 depression, prior 
Moser suicide attempts 

Phillip NC 9122195 w 34 borderline 
Lee personality disorder, 
Ingle schizoaffective 

disorder, drug & 

alcohol abuse, 
multiple suicide 
attempts 

Mickey VA 10/19/95 w 38 mentally ill, alcohol 
Wayne abuse 
Davids 
on 

Esequel TX 12/11/95 H 31 psychotic disorder, 
Banda alcohol abuse 
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APPENDIX B: VOLUNTEERS WITH KNOWN MENTAL ILLNESS AND/OR 
SUBSTANCE ABUSE, 1973-2003, CONTINUED 

John UT 1126196 w 38 pedophilia 
Albert 
Ta !or 

Leo TX 219196 w 38 personality 
Jenkins disorder, drug abuse 

James DE 4/19/96 w 39 schizoid personality 
Clark, Jr. disorder, brain 

damage 

Robert SC 5131196 w 51 brain tumor, PTSD, 
South drug and alcohol 

dependence 

Daren Lee AZ 6/19/96 w 30 depression, possible 
Bolton brain damage; 

personality 
disorder, substance 
abuse 

Michael SC 916196 w Schizophrenia, drug 
Torrence abuse 

Douglas OR 916196 w brain damage. 
Franklin 
Wri ht 

Doyle SC 11115/96 w depression, drug 
Cecil Lucas and alcohol abuse 

Richard TX 2/10/97 w drug abuse 
Brimage 

Scott OK 5/8/97 NA brain damage/ 
Carpenter seizure disorder 

Harry OR 5/16/97 w delusional disorder 
Charles 
Moore 

Michael SC 6/13/97 w depression, alcohol 

Eugene and drug 
Elkins dependence 

Johnny TX 9130197 w PTSD, alcohol and 

Cockrum drug abuse 

Benjamin TX 11/26/97 w 45 drug & alcohol 

Stone abuse 
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APPENDIX B: VOLUNTEERS WITH KNOWN MENTAL ILLNESS AND/OR 
SUBSTANCE ABUSE, 1973-2003, CONTINUED 

Robert A. IN 1/29/98 w 47 depression 
Smith 

Ricky Lee NC 1/30/98 w mental illness, 
Sanderson drug abuse 

Steven TX 219198 w 40 drug & alcohol 
Renfro abuse 

Michael OK 2120198 w 35 depression, alcohol 
Edward & drug abuse 
Long 
Stephen OK 8/5/98 w 38 paranoid 
Wood schizophrenia, 

brain damage, drug 
& alcohol abuse 

Roderick NV 10/5/98 w drug abuse, mental 
Abeyta illness, twice found 

incompetent 

Jeremy WA 10/13/98 w 27 bipolar disorder, 
Segastegui PTSD 

Wilford OH 2119199 w 36 severe child abuse, 
Berry PTSD, brain 

damage, 
schizophrenia, 
multiple prior 
suicide attempts 

James Rich NC 3126199 w 26 mentally ill, 
multiple suicide 
attempts 

Alvaro NV 415199 A 25 borderline mental 
Calambro retardation, 

symptoms of 
schizophrenia 

Aaron TX 4/28/99 w 26 substance abuse 

Christopher 
Foust 
Eric VA 4/28/99 w 26 mental illness, 

Christopher depression, drug 

Payne abuse 
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67 
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69 
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Edward KY 5125199 w 50 schizophrenia form 
Lee disorder 
Har er 

Charles TX 711199 w 35 mental illness, brain 
Tuttle damage, drug abuse 

Gary PA 716199 w paranoid 
Heidnick schizophrenia, prior 

suicide attempts 
Richard TX 9121199 w 43 drug & alcohol abuse 
Smith 

Alan AK 1118/99 w 52 depression, drug 
Willet abuse, prior suicide 

attempts 

Ronald TX 12/14/99 w 31 schizophrenia 
Atworth 

James MO 3122100 w 62 brain damage from 
Hampton self-inflicted gunshot 

wound to the head at 
the time of his arrest 

Christina AR 512100 w 28 depression, 
Riggs attempted suicide, 

alcohol & drug abuse 

Pernell AL 612100 B 35 schizophrenia, prior 
Ford suicide attempts 

Dan FL 8125100 w 30 bipolar disorder, 
Hauser delusional disorder, 

prior suicide 
attempts, alcohol 
abuse 

Don Jay AZ 11108/00 w 36 mental illness, 
Miller substance abuse, 

prior suicide 
attempts 

Edward FL 12/07/00 H 50 alcohol abuse 
Castro 

Floyd OK 1116/01 w 29 multiple personality 

Medlock disorder 
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Thomas VA 3/1/01 w 31 brain damage, prior 
Akers suicide attempts, 

severe child abuse, 
substance abuse, 
depression 

Gerald IN 03/15/01 w 41 substance abuse 
Bivins 

Robert CA 3/27/01 w 59 depression, prior 
Lee suicide attempts 
Massie 
Ronald OK 3/27/01 w 52 depression, prior 
Dunaway suicide attempts 
Fluke 

Sebastian NV 4/21/01 w 37 narcissistic 
Bridges personality disorder, 

prior suicide attempts 

Clay King AR 05/8/01 w 30 drug abuse 
Smith 

James WA 08/28/01 w 58 mental illness, alcohol 
Elledge abuse, prior suicide 

attempts 

Terry NM 11/6/01 w 45 pedophilia, alcohol & 

Clark drug abuse 

James VA 3/14/02 w 35 drug abuse 
Patterson 

Daniel VA 04102102 w 33 drug abuse, prior 
Zirkle suicide attempts 

Richard TX 05124102 w 47 PTSD, substance 
Foster abuse 

Michael SC 9113102 w 40 depression, alcohol & 

Passaro drug abuse 

Earl OK 7130102 w 51 PTSD, multiple 
Alexander personality disorder, 
Frederick, substance abuse 
Sr. 

Rigoberto FL 10/02/02 H 43 mental illness, brain 
Sanchez- damage 
Velasco 



89 

90 

91 

92 

93 

996 Michigan Law Review [Vol. 103:939 

APPENDIX B: VOLUNTEERS WITH KNOWN MENTAL ILLNESS AND/OR 
SUBSTANCE ABUSE, 1973-2003, CONTINUED 

Aileen FL 
Wuornos 

Newton FL 
Slawson 

Harold OK 
McElmurra 

Larry Hayes TX 

John MO 
Clayton 
Smith 

1019102 w 

05106103 W/M 

07129103 w 

9/10/03 W/M 

11129/03 W/M 

APPENDIX C 

46 

48 

33 

54 

42 

borderline 
personality 
disorder, alcohol 
abuse 

drug abuse 

mental illness, drug 
abuse 

bipolar, manic 
depressive 
bipolar, manic 
depressive, prior 
suicide attempts 

QUESTIONNAIRE FOR LA WYERS/TEAM MEMBERS IN V OLUNTEER 

AND ATTEMPTED VOLUNTEER CASES 

Confidentiality Clause: The information you provide in this 
questionnaire will be used for research purposes for a study regarding 
individuals who have waived or attempted to waive their appeals. The 
information you provide will be used to compile statistics and to discuss 
illustrative cases, and will not be released in identifiable form. If you 
have represented more than one individual who has waived or 
attempted to waive his or her appeals, please fill out a separate form for 
each such individual. 

1 .  Name of the individual who waived or attempted to waive 

2. 

appeal(s) : ____________ _ 

Race of the individual 
his/her appeals: 

African-American 
Asian 
Caucasian 

who waived or attempted to waive 

_ Hispanic 
Native American 

_Other: ___ _ 

3.  Age at time of waiver or attempted waiver __ _ 
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4. Male __ 

Female __ 

Killing the Willing 997 

5 .  State (or federal government) of conviction of  capital offense: 
Alabama __ Nebraska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Federal Government 
Florida 

_ Georgia 
Idaho 
Illinois 
Indiana 
Kansas 

_ Kentucky 
Louisiana 

_ Maryland 
_ Mississippi 

Missouri 
Montana 

__ Nevada 
__ New Hampshire 
__ New Jersey 

New Mexico 
New York 
North Carolina 
Ohio 
Oklahoma 

_ Oregon 
_ Pennsylvania 

South Carolina 
South Dakota 
Tennessee 
Texas 
Utah 

_ Virginia 
_ Washington 
_ Wyoming 

Other: 

6. Does the jurisdiction have protocols (beyond or more explicit 
than the constitutional standard) to prevent a death-row 
inmate from committing suicide when a death warrant is 
issued? __ If yes, please explain, citing any relevant cases 
or statutes. 

7. If one or more of the victims was a family member of the 
client, please indicate the victim's relationship to the client: 

Brother 
Cousin 
Child 

Father 
_ Grandparent( s) 

Mother 

Sister 
__ Spouse 

Other: 

8.  If the client had a history of mental health problems prior to 
the offense which resulted in the death sentence, please 
indicate with which illness( es) the client had been diagnosed: 

__ Bipolar Disorder 
__ Schizophrenia 
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__ Multiple Personality Disorder 
Post-Traumatic Stress Disorder 
Attention Deficit Disorder 

__ Attention Deficit Hyperactivity Disorder 
__ Obsessive Compulsive Disorder 
__ Depression 

Other: 

(Vol. 103:939 

9. If the client suffered from mental illnesses or mental 
impairments at the time s/he volunteered for execution, please 
indicate which s/he suffered from at that time: 

__ Bipolar Disorder 
__ Schizophrenia 
__ Multiple Personality Disorder 

Post-Traumatic Stress Disorder 
Attention Deficit Disorder 

__ Attention Deficit Hyperactivity Disorder 
__ Obsessive Compulsive Disorder 
__ Depression 

Other: 

10. Did any member of the individual's family have a history of 
mental health problems? 

a. If yes, please explain, noting relationship and diagnosis or 
nature of illness. 

1 1 .  Did the client have any history of suicide attempts or suicidal 
behavior? 

a. Did the client attempt suicide pre-incarceration? 
b. Did the client attempt suicide while incarcerated? 
c. If yes, was the suicide attempt 
__ prior to waiver or attempted waiver? How long prior? 
__ after waiver or attempted waiver? How long after? 
d. If the client was executed, how long was it between the 
suicide attempt and the execution? 

12. While on death row, did the individual receive visits from 
family members, friends, etc.? 

a. If yes, please explain from whom and how often 
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13. At what point in the appeals process did the client attempt to 
volunteer for execution? 
__ prior to or during trial 
__ prior to or during direct appeal 
__ prior to or during state post-conviction proceedings 
__ prior to or during federal district court proceedings 
__ prior to or during federal court of appeals proceedin� 
__ prior to or during petition for certiorari 
__ other 

14. Was your client successful in attempting to waive his appeals? 
__ yes 
__ no 

15.  Did your client change his mind at any point after he 
attempted to volunteer? 
_no 
_yes 

If yes, when?������������������

Why?��������������������-

16. If the client was unsuccessful in his/her attempt(s) to volunteer, 
did the client make a "serious" effort to waive his or her 
appeals (e.g. file court documents requesting to volunteer)? 
a. If yes, why did the attempt fail? 

__ found incompetent? 
__ changed his/her mind? 
__ other 

17. What were the client's stated reasons for waiving or attempting 
to waive his or her appeals? Please circle any that apply and 
explain. 

a. Relationships (e.g., failed relationships with family 
members or loved ones)? 

b. Conditions of confinement? 

c. Religion: The cli�nt believed his/her death was the 
"right" punishment for the crime? 
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d. Religion: Other (e.g., an influential person, such as a 
prison chaplain)? 

e. Untreated mental illness? 

f. Health (not mental health; e.g. heart disease, cancer)? 

g. Sense of hopelessness? 

h. Remorse? 

i. Acceptance of responsibility/acknowledgment that s/he 
deserved to die for crimes (non-religious)? 

J . Other? 

18. Which, if any, of the following factors, in your opinion, actually 
played a role in the individual's decision to waive his/her 
appeals and volunteer for execution? Please indicate your 
estimation of importance in the decision: 

a. Relationships (e.g. , failed relationships with family 
members or loved ones)? 

b. Conditions of confinement? 

c. Religion: The client believed his/her death was the 
"right" punishment for the crime? 

d. Religion: Other (e.g., an influential person, such as a 
prison chaplain)? 

e .  Untreated mental illness? 

f. Health (not mental health; e.g., heart disease, cancer)? 

g. Sense of hopelessness? 

h. Remorse? 

i .  Acceptance of responsibility/acknowledgment that s/he 
deserved to die for crimes (non-religious)? 

J . Other? 
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19.  Was the volunteer mentally retarded or a person with 
borderline mental retardation? 

a. If yes, please explain. 

20. Did the volunteer's case present issues of factual innocence? 

a. If yes, please explain. 

21. In your opinion, was the volunteer guilty of the underlying 
offense, but innocent of the death penalty? (e.g., statutory 
aggravating factor was not present) 

a. If yes, please explain. 

22. Did the individual's case present any issues beyond factual 
innocence and innocence of the death penalty which were likely 
to be successful in the appeals process? 

a. If yes, please explain. 

23. Was the client's competency to waive his/her appeals 
challenged? 

a. If yes, please explain. 

24. Was there any issue regarding the client's competency to be 
executed? 

a. If yes, please explain. 

25. Did you attempt to dissuade or prevent the client from 
volunteering? 

a. yes, but through persuasion only 
b. yes, by enlisting others to help persuade client 
c. yes, by legal action 
d. no 

26. Describe your attitude toward clients who attempt to drop their 
appeals'��������������������� 
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26. Was the incarceration for which the client waived his appeals 
the first incarceration for the client? 

27. To the best of your knowledge, did your client's waiver of 
appeals prompt other inmates to contemplate and/or pursue 
waiving their appeals? 
_____ses 
__ no 

a. If yes, what is your basis for this knowledge? 
b. Please provide any information you have regarding these 
inmates who were prompted to waive their appeals based on 
your client's waiver? 

28. Is there something this questionnaire has failed to ask about 
that you think was important? 
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APPENDIX D 
VOLUNTEER EXECUTIONS BY STATE, 1 973-2003 

.: . =·==··=�=· ::.;=,�;'.::'..··'.··.::=::=;·::�:·:;n:r;:;: [I):f;. ;:;t(D;·;Tr·= '-'· 

Pernell Ford 

Lynda Lyon Block 

Ronald Gene Simmons 

Alan Willett 

Christina Riggs 

Clay King Smith 

John George Brewer 

Daren Lee Bolton 

Arthur Martin Ross 

Donald Miller 

David Mason 

Robert Lee Massie 

Steven Brian Pennell 

James Allen Red Dog 

Nelson Shelton 

James Clark, Jr. 

Michael Durocher 

Dan Hauser 

Edward Castro 

Rigoberto Sanchez-Velasco 

Aileen Wournos 

Newton Slawson 

Paul Hill 

Keith Wells 

Charles Walker 

Lloyd Wayne Hampton 

Steven Judy 

William Vandiver 

· •·•::. : ··�-;.·: ... , :- <::: « : .:: 

AL 06102100 

AL 05110102 

AR 06125190 

AR 09108199 

AR 05102100 

AR 05/08/01 

AZ 03103193 

AZ 06119196 

AZ 04/29/98 
AZ 11/08/00 

CA 08/24/93 

CA 03/27/01 

DE 03/14/92 

DE 03103193 

DE 03/17/95 
DE 04/19/96 

FL 08/25/93 

FL 08125100 

FL 12/07/00 

FL 10102102 

FL 10109102 

FL 05116103 

FL 09103103 

ID 01/06/94 

IL 09112190 

IL 01/21/98 

IN 03/09/81 

IN 10/16/85 

1003 

' ·' • :;,c 
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APPENDIX D: VOLUNTEER EXECUTIONS BY STATE, 1973-2003, 

CONTINUED 

i l�A!Vill•.·•····
·••\i• ·· ·············.: ·•···

······ ····.;·:.··. : ; ······
········.···

··· '. i<
.
•:•···· !······ i\ .i\ ! :•···· 

) "'"" ··· ·��
·• • • • · • •Y •• •. · .. .. ... :. \ .  ;.·.· x •! 

Robert A. Smith IN 01129/98 

Gerald Bivins IN 03/14/01 

Edward Lee Harper KY 05125199 

John Thanos MD 05/17/94 

Gerald Smith MO 01118/90 

Leonard Marvin Laws MO 05/17/90 

James Hampton MO 03122100 

Bert Hunter MO 06128100 

John Clayton Smith MO 11129/03 

Phillip Lee Ingle NC 09122195 

Ricky Lee Sanderson NC 01/30/98 

James Rich NC 03126199 

Terry Clark NM 11106/01 

Jesse Bishop NV 10/22179 

Caroll Cole NV 12/06/85 

William Paul Thompson NV 06/19/89 

Sean Patrick Flannagan NV 06/23/89 

Thomas Baal NV 06103190 

Roderick Abeyta NV 10/05/98 

Alvaro Calambro NV 04/05199 

Sebastian Bridges NV 04/21/01 

Wilford Berry OH 02/19/99 

Thomas Grasso OK 03/20/95 

Scott Carpenter OK 05108197 

Michael Edward Long OK 02120198 

Stephen Wood OK 08/05/98 

Floyd Medlock OK 01/16/01 

Ronald Dunaway Fluke OK 03/27/01 

Earl Alexander Frederick, Sr. OK 07/30/02 

Harold Loyd McElmurry OK 07/29/03 
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CONTINUED 

'"'•• ' "'•"""'''• . L ••.... .• u.·· F. ur·. 
·
ff HEU .·• ' L :  iri d iL···\. \ , •, _ · - ·····.:. }( ?''!-i·••·>: ••··•••} :•··rf•·· ; ;···; :•••} 

Douglas Franklin Wright OR 09/06/96 

Harry Charles Moore OR 05/16/97 

Keith Zettlemoyer PA 05102195 

Leon Moser PA 08/16/95 

Gary Heidnick PA 07/06/99 

Robert South SC 05/31/96 

Michael Torrence SC 09106196 

Doyle Cecil Lucas SC 11/15/96 

Michael Eugene Elkins SC 06/13/97 

Michael Passaro SC 09113102 

Stephen Peter Morin TX 03113185 

Charles Rumbaugh TX 09/11/85 

Jeffrey Allen B arney TX 04/16/86 

Ramon Hernandez TX 01/30/87 

Eliseo Moreno TX 03/04/87 

Jerome Butler TX 04/21/90 

James Smith TX 06126190 

Anthony Cook TX 11/10/93 

Richard Lee Beavers TX 04/04/94 

George Lott TX 09/20/94 

Esequel Banda TX 12/11/95 

Leo Jenkins TX 02109196 

Joe Gonzales TX 09/18/96 

Richard Brimage, Jr. TX 02/10/97 

Benjamin Stone TX 09/25/97 

Johnny Cockrum TX 09130197 

Steven Renfro TX 02109198 

Aaron Foustt TX 04/28/99 

Charles Tuttle TX 07101199 

Richard Wayne Smith TX 09121199 

Robert Atworth. TX 12/14/99 

Richard Foster TX 05/24/00 

Larry Hayes TX 09/10/03 

Gary Gilmore UT 01/17177 
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CONTINUED 

Jose h Parsons UT 10/15/99 

Frank Co ola VA 08/10/82 

Andrew Chabrol VA 06/17/93 

Mickey Wayne Davidson VA 10/19/95 

Westle Allan Dodd WA 01/05/93 

Jerem Sagastegui WA 10/13/98 

James Elledge WA 08/28/01 

Timothy McVeigh FEDERAL 06/11/00 
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APPENDIX E 

NUMBER OF VOLUNTEER EXECUTIONS BY STATE, 1973-2003 

UT 18 6 4 22.23 66.67 0 0 

DE 35 13 4 11 .43 30.78 0 0 

WA 37 4 3 8.11 75 1 1 

NV 131 9 8 6.11 88.89 3 7 

VA 134 89 7 5.22 7.87 2 3 
IN 93 11  4 4.30 36.36 1 1 

AR 109 26 4 3.67 15.38 1 2 

OR 61 2 2 3.28 100 0 1 

NM 14 1 1 7.14 100 0 1 

Fed. 28 3 1 3.57 33.33 0 0 
Gov. 

SC 165 28 5 3.03 17.85 0 4 

IDo 38 1 1 2.63 100 0 1 

OK 269 71 8 2.97 11 .26 1 8 

TX 816 320 23 2.81 7.18 3 23 

MD 51 3 1 1.96 33.33 1 1 

MO 150 61 5 2.67 6.78 2 8 

AZ 227 22 4 1.76 18.18 1 10 

KY 75 2 1 1 .33 50 0 2 

PA 318 3 3 0.94 100 0 12 

IL 290 12 2 0.68 16.67 1 10 

AL 361 28 2 0.55 7.14 5 14 

175. Death Penalty Information Center, US Department of Justice, Bureau of Statistics, 
January 2004. This is the number of death sentences as of December 31, 2002. 

176. These numbers, provided by both the U.S. Department of Justice, Bureau of 
Justice Statistics, as well as individual state agencies, the Death Penalty Information Center, 
and the Legal Defense Fund, are almost certainly a low estimate, as most of these agencies, 
admittedly, have not kept accurate count regarding the cause of death of some prisoners. 
Thus some of the "natural" deaths on death row were, in all likelihood, suicides. 
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APPENDIX E: NUMBER OF VOLUNTEER EXECUTIONS BY STATE, 1973-

2003, CONTINUED 

NC 411 31 3 0.73 9.68 5 10 
FL 771 58 7 0.91 12.06 9 31 
GA 213 34 0 0 0 0 
OH 287 10 1 0.34 10 5 10 

CA 724 10 2 0.27 20 12 31 

co 12 1 0 0 0 0 1 

CT 9 0 0 0 0 0 0 
KS 10 0 0 0 0 0 0 
LA 132 27 0 0 0 0 3 
MA 4 0 0 0 0 0 0 

MS 150 6 0 0 0 0 3 

MT 10 2 0 0 0 0 0 

NE 23 3 0 0 0 0 3 

NJ 56 0 0 0 0 0 3 

NY 7 0 0 0 0 0 0 

RI 0 0 0 0 0 0 0 

SD 6 0 0 0 0 0 0 

TN 156 1 0 0 0 0 10 

WY 6 1 0 0 0 0 1 

TO- 6152 899 106 1.72 11.79 53 215 
TAL 

177. Death Penalty Information Center, US Department of Justice, Bureau of Statistics, 
January 2004. This is the number of death sentences as of December 31, 2002. 

178. These numbers, provided by both the U.S. Department of Justice, Bureau of 
Justice Statistics, as well as individual state agencies, the Death Penalty Information Center, 
and the Legal Defense Fund, are almost certainly a low estimate, as most of these agencies, 
admittedly, have not kept accurate count regarding the cause of death of some prisoners. 
Thus some of the "natural" deaths on death row were, in all likelihood, suicides. 



March 2005] Killing the Willing 1009 

APPENDIX F 

NUMBER OF VOLUNTEER EXECUTIONS BY FEDERAL JUDICIAL 

CIRCUIT, 1 973-2002 

First 4 0 0 0 0 

Second 16 0 0 0 0 

Third 409 16 7 43.75 1 .71 

Fourth 761 151 16 10.59 2.55 

Fifth 1098 355 28 7.89 2.28 
Sixth 518 13 2 25.00 0.38 
Seventh 383 23 6 28.57 1 .38 
Ei hth 288 90 4 4.44 3.13 
Ninth 1001 50 20 40.00 2.00 
Tenth 329 81 14 17.28 4.26 

Eleventh 1345 120 9 7.5 0.67 
TOTAL 6152 899 106 11.79 1.72 


