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ABA ACCREDITATION OF LAW SCHOOLS:
AN ANTITRUST ANALYSIS

Andy Portinga*

The accreditation activities of the American Bar Association are
under attack. From within legal academia, professors and deans
complain that the ABA accreditation process is overly formalistic
and intrusive. In addition, the Massachusetts School of Law has
sued the ABA, alleging that the ABA's accreditation standards
violate the Sherman Act. From outside legal academia, the Depart-
ment of Justice has investigated the ABA's accreditation activities
and initiated an antitrust suit against the ABA. The Department
of Justice and the ABA immediately settled this suit, and, as a
result of this settlement, the ABA has agreed not to enforce certain
standards and to review other standards. In this Note, the author
analyzes the applicability of the Sherman Act to the accreditation
of law schools and concludes that law school accreditation is
within the scope of the Act. The author further reviews the anti-
trust implications of the individual accreditation standards and
suggests changes to questionable standards. The author argues
that the ABA should establish a strong link between each standard
and a legitimate educational goal in order to avoid any antitrust
problems.

INTRODUCTION

The history of the legal profession is to a great extent, and
despite noisy and incessant protestation and apologetics,
the history of efforts by all branches of the profession,
including the professoriat and the judiciary, to secure a
lustrous place in the financial and social-status sun.'

When the American Bar Association (ABA) denied accredi-
tation to the Massachusetts School of Law at Andover (MSL),2

* Executive Editor, University of Michigan Journal of Law Reform, Volume 29,
1996. B.A. 1992, Kalamazoo College; M.P.P. 1996, University of Michigan; J.D. 1996,
University of Michigan Law School. I would like to thank Professor Merritt Fox,
Professor Kevin McDonnell, and Clare McDonnell for their helpful comments.

1. RICHARD A. POSNER, OVERCOMING LAw 33 (1995).
2. A.B.A.'s Delegates Rebuff Law School on Denied Approval, N.Y. TIMES, Feb.

9, 1994, at A19.
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many members of the legal community predicted that the
young school would not survive.3 Without ABA accreditation,
MSL graduates are extremely limited in career opportunities.
Forty-five states require that an applicant to the bar be a
graduate of an ABA-accredited law school.4 In addition, under
current ABA standards, students at unaccredited law schools
may not transfer academic credits to accredited law schools.'
MSL graduates, in effect, are limited to taking the Massachu-
setts bar examination.6

MSL, however, has not passively accepted its rebuff. The
school filed an antitrust claim against the ABA,7 charging that
the ABA's accreditation standards and procedures constitute
an unreasonable restraint of trade in violation of section 1 of
the Sherman Act.8 Specifically, MSL alleged that the ABA
inflated faculty salaries, reduced teaching loads, increased the
cost of legal education, and prevented disadvantaged persons
from obtaining a legal education.9 MSL charged the ABA with
operating like a typical cartel, increasing price and reducing
output.10

3. Law schools that are denied ABA accreditation typically fail. See, e.g.,
Annand Ageshwa, Accreditation: To Have... and Have Not, NAT'L L.J., Oct. 8, 1990,
at 14 (discussing the closing of the 100-year-old Atlanta Law School after the Georgia
Supreme Court issued a rule that, beginning in 1998, only graduates of ABA-
approved schools can sit for the state bar exam).

4. Comprehensive Guide to Bar Admission Requirements, 1993-1994 A.B.A. SEC.
LEGAL EDUC. & ADMISSIONS TO BAR 10-12. Beginning in 1998, Georgia will require
that a bar applicant be either a graduate of or a third-year student at an ABA-
approved school. Id. at 11. Of the remaining four states, Connecticut requires either
a J.D. or an LL.M from an ABA-accredited school and Maine requires that a bar
applicant have completed at least two-thirds of her law school coursework at an ABA-
accredited school. Id.

5. AMERICAN BAR AsS'N, STANDARDS FOR APPROVAL OF LAW SCHOOLS AND
INTERPRETATIONS, Interpretation 3 of Standard 305 (1993) [hereinafter ABA STAN-
DARDS]. This standard, however, is being revised. See infra notes 20-21 and
accompanying text.

6. Ken Myers, Law Schools: Bar Eligibility, NAT'L L.J., June 11, 1990, at A4
(explaining that Massachusetts allows graduates of unaccredited in-state law schools
to sit for the bar if the state has approved the school).

7. Complaint, Massachusetts Sch. of Law v. American Bar Ass'n, No. 93-6206,
at 1-2 (E.D. Pa. 1993) [hereinafter Complaint], reprinted in Complaint: Massachusetts
School of Law at Andover, Inc. v. The American Bar Association, et al., MSL L. REV.,
Winter 1994, at 3, 4. One week after MSL filed its claim, the University of Honolulu
School of Law, located in Modesto, California, filed a similar suit against the Cali-
fornia Committee of Bar Examiners. Ken Myers, Law Schools: New Suit, NAT'L L.J.,
Dec 20, 1993, at A4.

8. 15 U.S.C. § 1 (1994).
9. Complaint, supra note 7, at 15, reprinted in MSL L. REV. at 11.
10. PAUL A. SAMUELSON, ECONOMICS 107, 484 (11th ed. 1980).



FALL 1995-WINTER 19961

Although one may be tempted to dismiss the MSL complaint
as "sour grapes," MSL is not alone in criticizing the accredita-
tion process. Shortly after MSL started its litigation, the deans
of fourteen law schools, including the University of Chicago,
Stanford, and Harvard, sent a letter to the deans of all ABA-
accredited law schools, calling for a reformation of the accredi-
tation process.11 The deans complained:

We find the current process overly intrusive, inflexible,
concerned with details not relevant to school quality (per-
haps even at odds with maintaining quality), and terribly
costly in administrative time as well as actual dollar costs
to schools....

It is this sense of responsibility that gives rise to our
concern that the accreditation process for law schools is
heading in the wrong direction. Our varied visions of legal
education focus on the results of the educational process,
on the outputs of legal education-about the sort of gradu-
ates we produce, about the sort of lives they will lead,
about the consequences of our writing and teaching. In
contrast, the ABA's accreditation process increasingly con-
centrates on inputs-how many seats are there in the
library, for example .... "

Within the law school community, several academics have
noted that the ABA historically has attempted to restrict entry
into the legal profession. 3 Although the ABA's attempts have
resulted in the imposition of minimum standards of quality
ostensibly designed to protect the public, 4 the restrictions
have often been self-serving. Professor Harry First of New
York University Law School has argued that when the ABA
gained control over legal education, "elite" law schools were
able to eliminate competition from low-cost competitors such

11. See An Open Letter to the Deans of the A.B.A. Accredited Law Schools, MSL
L. REV., Fall 1994, at 48, 49 [hereinafter Open Letter to Deans].

12. Id. at 49-50.
13. See RICHARD L. ABEL, AMERICAN LAwYERS 40-73 (1989); WILLIAM R. JOHN-

SON, SCHOOLED LAWYERS: A STUDY IN THE CLASH OF PROFESSIONAL CULTURES 153,
161-62 (1978); ROBERT B. STEVENS, LAW SCHOOL: LEGAL EDUCATION IN AMERICA
FROM THE 1850S TO THE 1980s, at 93-103 (1983); Harry First, Competition in the
Legal Education Industry (l), 53 N.Y.U. L. REV. 311, 333-401 (1979).

14. STEVENS, supra note 13, at 93-104.

ABA Accreditation 637
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as night schools and proprietary schools.15 In addition, Judge
Richard A. Posner of the United States Court of Appeals for
the Seventh Circuit has argued that entry barriers to legal
academia have, in part, caused low-quality legal academic
writing.16 Posner has posited that law schools are "awash in
tuition income" and thus able to support numerous law jour-
nals.

1 7

Complaints about school accreditation also have drawn the
attention of federal antitrust enforcement agencies. After a
year-long investigation, the Department of Justice (DOJ)
filed suit against the ABA, alleging that the ABA's accredita-
tion activities violated the antitrust laws.'8 That same day,
the ABA and the DOJ entered into a consent decree, effec-
tively ending the suit.' 9 The decree prohibits the ABA from
fixing faculty salaries, from refusing to accredit for-profit law
schools, and from completely preventing member schools from
accepting course credits earned at non-ABA-accredited law
schools. 2' The consent decree also requires the ABA to estab-
lish a committee to review accreditation standards in six
other areas: student/faculty ratios, teaching loads, leaves of
absence, bar preparation classes, physical plant require-
ments, and allocation of resources by the law school or its
parent university. 2' Finally, the ABA must change the com-
position of its accreditation inspection teams. The teams
previously consisted primarily of law professors, but under
the consent decree law school deans or faculty may not com-
prise more than fifty percent of a team's personnel.22

15. First, supra note 13, at 347-51. The motive behind restricting entry into the
legal profession apparently was both economic and xenophobic. One prominent ABA
member noted the need to prevent "Russian Jew Boys" from entering the profession.
MSL v. ABA, Plaintiffs' Report to the Court on the Initial Phase of the Conspiracy,
MSL L. REV., Fall 1994, at 111, 112; see also STEVENS, supra note 13, at 93-103
(discussing attempts by Yale Law School to restrict admission of Jews and foreign-
ers).

16. POSNER, supra note 1, at 100-01.
17. Id. "Law professors can find publication outlets for their scholarship too

easily. . . ." Id. at 101.
18. Henry J. Reske, ABA Settles Antitrust Suit on Accreditation, A.B.A. J., Aug.

1995, at 24.
19. Id.; see also ABA Resolves Division's Charges of Fixing Salaries of Law

Faculty, 68 Antitrust & Trade Reg. Rep. (BNA) No. 1719, at 877 (June 29, 1995);
Justice Department and American Bar Association Resolve Charges that the ABA's
Process for Accrediting Law Schools was Misused, Department of Justice News
Release No. 95-363 (June 27, 1995).

20. 60 Fed. Reg. 39,421, 39,422 (1995).
21. Id. at 39,423.
22. Id. at 39,422.
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Although the parties entered into the consent decree the
same day the suit was filed, the decree did not become final
automatically. As required by the Antitrust Procedures and
Penalties Act,2 3 the DOJ submitted the consent decree for a
sixty-day comment period and awaited approval. The consent
decree, however, proved controversial. During the comment
period, which ran from August 3, 1995, to October 2, 1995,
numerous law professors, law schools, and private accrediting
agencies submitted comments, most opposing the decree.24

After the ABA agreed to the settlement, Joseph W. Bellacosa,
a judge on the New York Court of Appeals and then Chair of
the ABA's Council of the Section on Legal Education and
Admission to the Bar, resigned from his chairmanship in
protest.25

Many of the comments to the consent decree argued that
antitrust laws do not apply to accreditation of educational in-
stitutions in the same way that such laws apply to for-profit
businesses.26 Indeed, the question of whether educational
institutions are exempt from the antitrust laws has persisted
for decades.27 By entering into the consent decree, the ABA
and the DOJ have left the question unanswered.

This Note argues that the ABA's accreditation activities are
subject to the antitrust laws and that the ABA's past accredi-
tation activities violated these laws. This Note makes recom-
mendations on how specific accreditation standards should be
modified in order to promote educational quality without
violating the antitrust laws. Part I provides a brief overview
of the Sherman Act. Part II critiques the applicability of
antitrust laws to the accreditation of law schools. Part III
looks at certain past practices of the ABA that may have
violated section 1 of the Sherman Act and recommends chang-
es in specific accreditation standards.

23. 15 U.S.C. § 16(b)-(h) (1994).
24. 60 Fed. Reg. 63,766, 63,768-863 (1995).
25. Ken Myers, Official Quits over ABA Pact: NY Judge Objects to Terms of

Antitrust Settlement, NAT'L L.J., July 17, 1995, at A6.
26. See, e.g., 60 Fed. Reg. 63,766, 63,770 (1995) (summarizing the comments of

Dr. Bernard Fryshman and four accrediting agencies).
27. See infra Part II.

ABA Accreditation 639
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I. THE SHERMAN ACT-A BRIEF OVERVIEW

The Sherman Act28 is the backbone of American antitrust
law.29 The basic policy behind the Sherman Act is the preser-
vation of competition in trade and commerce, and conversely,
the prevention of cartels and monopolies.3 ° Section 1, which
prohibits contracts that unreasonably restrain trade, states
that "lelvery contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations, is declared
to be illegal."31

To establish a violation of section 1, a plaintiff must show
that (1) an agreement existed and (2) the agreement unrea-
sonably restrained trade.32 Even though the agreement re-
quirement presupposes the existence of at least two parties,
the Supreme Court has had little difficulty holding that a
professional or trade organization may be liable under section
1.33 The Supreme Court has ruled that a professional organi-
zation is a continuing conspiracy among its members.34

Although section 1 is written in absolute terms, the Su-
preme Court very early held that section 1 does not condemn
all agreements that restrain trade, but only those agreements
that "unreasonably" restrain trade.35 The reasonableness of a
restraint traditionally has rested on whether the restraint
promotes or inhibits competition." Even with the reasonable-
ness caveat read into section 1, the Supreme Court has held
that certain types of activities are so plainly anticompetitive

28. 15 U.S.C. §§ 1-7 (1994).
29. See RICHARD A. POSNER, ANTITRUST LAW: AN ECONOMIC PERSPECTIVE 23

(1976).
30. Id.
31. 15 U.S.C. § 1.
32. Standard Oil Co. v. United States, 221 U.S. 1, 63-64 (1911).
33. E.g., National Soc'y of Professional Eng'rs v. United States, 435 U.S. 679

(1978).
34. See Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).
35. Standard Oil, 221 US. at 60, 64-65. The Court recognized that the Sherman

Act could not be read literally, since all contracts restrain trade to some extent. Id.
at 59-60; see also Chicago Bd. of Trade v. United States, 246 U.S. 231, 238 ("Every
agreement concerning trade, every regulation of trade, restrains. To bind, to restrain,
is of their very essence.").

36. United States v. Trenton Potteries Co., 273 U.S. 392, 397 (1927).
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In the case of accreditation, of course, some exclusion is
necessary in order for accreditation to serve its purpose. If all
schools received accreditation as a matter of right, accredita-
tion would lose its value as a signal for quality. Also, if no
restrictions were placed on transfers from unaccredited
schools, accreditation would lose much of its value, because a
student potentially would be able to graduate from an accred-
ited school after receiving most of his education at an unac-
credited school. For this reason, the consent decree only
requires the ABA to allow member schools to accept credits
from schools approved by their states and permits the ABA to
require that two-thirds of all credits come from an ABA-
accredited school.'67 Thus, the decree balances the anticom-
petitive effects of the restriction against the procompetitive
effects of accreditation as a signal for quality.

3. Prohibition on Proprietary Law Schools-Standard 202
requires that law schools be nonprofit institutions. 68 In 1977,
however, the ABA announced that it would consider applica-
tions for accreditation from proprietary schools that other-
wise meet the ABA Standards. 69 Despite this change in
policy, the ABA has been reluctant to accredit a proprietary
law school. 70

Like the restriction on accepting credits from unaccredited
schools, Standard 202 may be an illegal boycott. In this case,
however, the argument that the ABA needs to exclude inferi-
or schools is undermined by the ABA's own finding that pro-
prietary schools are not necessarily inferior to nonprofit
schools.' 7 ' Including proprietary schools, therefore, will not
necessarily decrease the value of accreditation as a signal for
quality.

167. 60 Fed. Reg. 39,421, 39,422 (1995).
168. ABA STANDARDS, supra note 5, Standard 202.
169. Id. Interpretation of Standard 202.
170. For example, Western State University College of Law, a large proprietary

school in California, has been seeking accreditation for two decades. Compare First,
supra note 133, at 1082-86 (detailing Western's accreditation efforts during the late
1970s) with Ken Myers, Calif. School Says New ABA Plan Gives Accredit Where It Is
Due, NAT'L L.J., Aug. 14, 1995, at A15 (discussing Western's current optimism with
respect to gaining ABA accreditation under the new consent decree).

171. Donna Fossum, Law School Accreditation Standards and the Structure of
American Legal Education, 1978 AM. B. FOUND. RES. J. 515, 540.
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C. Standards Under Review

In addition to enjoining the enforcement of the standards
on faculty compensation, transfer credits, and proprietary
law schools, the consent decree requires the ABA to review
standards in six other areas: limits on teaching hours, stu-
dent/faculty ratios, bar review courses, physical facilities,
sabbaticals, and resource allocation. 72 This section analyzes
the antitrust implications for each of the standards and pro-
poses changes to questionable standards.

1. Standard 404: Limits on Teaching Hours-Standard
404 mandates that a faculty member shall not be required to
teach more than

(i) an average of eight scheduled class hours per week,
counting repetitions during the same academic period as
one-half for this purpose, or
(ii) an average of ten scheduled class hours per week,
counting repetitions during the same academic period at
full value.'73

Restricting teaching hours effectively restricts output. Courts
generally deem restrictions on output per se illegal. 74 Be-
cause agreements to restrict output are essentially the same
as agreements to raise prices,175 the impact of Standard 404
is very similar to that of Standard 405. Both standards raise
the effective hourly wage of faculty members.

The ABA could argue that the restriction on the number of
teaching hours ensures that faculty members have adequate
time to prepare for class. This argument, however, is essen-
tially the same as the argument for fixing salaries at a high
rate. The restriction on hours taught can serve only to ele-
vate a professor's hourly wage above the market rate. Any
quality justification for holding down output should therefore

172. 60 Fed. Reg. 39,423 (1995).
173. ABA STANDARDS, supra note 5, Standard 404.
174. See United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940).
175. Cf SAMUELSON, supra note 10, at 52-58 (discussing the inverse relationship

between output and price).

ABA Accreditation
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be treated the same as a quality justification for holding up
price. Such a justification should be rejected under Engi-
neers. 

176

Because the restriction in hours elevates a professor's hour-
ly wage above the market rate, the ABA should eliminate
Standard 404 and allow the market to determine the number
of teaching hours. If the ABA wishes to ensure that profes-
sors are adequately prepared for class, it should modify Stan-
dard 404 to require that professors spend at least one hour
preparing for each hour taught. Such a standard would do
more to ensure the quality of instruction than a standard
that merely limits the number of hours taught. After all, the
current version of Standard 404 does not require professors
to spend any of their excess time preparing for class. 177

2. Standards 201 and 401-405: Student/Faculty Ratios-
The Interpretation of Standards 201 and 401-405 states that
a law school that has a student/faculty ratio of greater than
30:1 is presumptively in noncompliance with the standards,
while a school that has a student/faculty ratio of less than
20:1 is presumptively in compliance. 171 In computing the
faculty component of the student/faculty ratio, the ABA in-
cludes only full-time tenure track teachers who do not have
administrative duties. 17' Thus, the ABA does not count ad-
juncts, professors emeriti, or administrators who also teach.

The consent decree does not require the ABA to review its
student/faculty ratio; rather, it only requires the ABA to
review its calculation of the faculty component of the ratio.
By excluding adjuncts, professors emeriti, and administra-
tors, the ABA increases a school's student/faculty ratio. Thus,
in order to remain in compliance with the standards, a law
school must hire more faculty. There are two problems with
this requirement.

First, although the ABA states that the purpose of the stu-
dent/faculty ratio is to reduce class size and increase student

176. See supra notes 62-68 and accompanying text.
177. Although a standard which requires professors to spend an hour preparing

for each hour taught would almost certainly reduce the amount of time available for
research, this should be of no concern to the ABA. The point of ABA accreditation
should be to ensure that law schools are producing competent lawyers, not volumes
of scholarship.

178. ABA STANDARDS, supra note 5, Interpretation of Standards 201, 401-405.
179. Id.
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contact with faculty,80 neither the means of calculating the
ratio nor the ratios themselves further this goal. If the pur-
pose of the standards is to promote small classes, the ABA
should not exclude adjuncts, emeriti, and administrators
from the calculation of the ratio. Presumably, the addition of
a class taught by an adjunct would reduce average class size
as much as the addition of a class taught by a tenure-track
professor. Likewise, there is no reason to believe that a pro-
fessor emeritus would be less receptive to student comments
than a tenure-track professor.

Second, a student/faculty ratio by itself does nothing to
reduce class size, because such a ratio does not require facul-
ty to teach. Many schools boast a low student/faculty ratio,
yet maintain a high average class size. 18' The ABA states
that classes of fewer than thirty students have "special val-
ue."" 2 If the purpose of the standards is to promote such
classes, the ABA should, at a minimum, interpret Standards
201 and 401-405 to require that the average class size be
less than thirty. In addition, if the ABA wishes to increase
student contact with faculty, the ABA should interpret
Standards 201 and 401-405 as imposing a minimum on the
number of hours that faculty are available. Such an interpre-
tation would do more to increase faculty accessibility than
would imposing a twenty-to-one student/faculty ratio.

3. Standards 301, 302, and 503: Bar Review Courses and
the LSAT-Standards 301 and 302(b) prohibit a law school
from offering credit for a bar review course.'83 The ABA offers
no justification for this requirement. Indeed, the ABA may
have a conflict of interest because an owner of a major bar
review course sits on the ABA accreditation committee.8 4

180. Id. ("Legal educators have traditionally found special value in classes of
fewer than 30 students each.").

181. The University of Michigan Law School, for example, has approximately
1060 students and 58 faculty members who are not adjuncts, emeriti, or administra-
tors. Thus, the law school has a student/faculty ratio of approximately 18 to 1.
Telephone Interview with Rayburn Howland, Assistant to the Dean of the Universi-
ty of Michigan Law School (Mar. 28, 1996) (based on data provided by the law
school to the ABA for winter of 1996). Yet students spend most of their time in
classes of more than eighty students. Telephone Interview with Trent Taylor,
Student at the University of Michigan Law School (Apr. 4, 1996).

182. ABA STANDARDS, supra note 5, Interpretation of Standards 201, 401-405.
183. Id. Standard 302(b) and Interpretation of Standard 301.
184. Professor Frederick Hart of the University of New Mexico Law School is a

member of the ABA accreditation committee. See infra note 186. Professor Hart is

ABA Accreditation
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This prohibition could easily qualify as an unreasonable
restraint on trade. By preventing law schools from offering
for-credit bar review courses, commercial bar reviews fore-
close a major and natural source of competition.

Although not addressed in the consent decree, a similar con-
flict of interest exists between the ABA and the Law School
Admissions Council (LSAC), which administers the Law
School Admissions Test (LSAT). Standard 503 requires that
law schools either use the LSAT or another "acceptable test"
as part of their admissions criteria. To date, all accredited law
schools use the LSAT. 185

Although use of a standardized admissions test, in and of
itself, does not violate the Sherman Act, the placement of
some directors of the LSAC on the ABA accreditation commit-
tee and site inspection teams 186 may raise an antitrust prob-
lem. Given that the LSAC collects revenues of over forty
million dollars from administering the LSAT187 and has
posted profits as high as fourteen million dollars,'88 the LSAC
clearly has an interest in maintaining the LSAT monopoly
and preventing an alternative test from being used.

Standard 503 could be characterized as an illegal tying
contract under section 1 of the Sherman Act. A tying contract
requires the buyer of one good to purchase another good that

also a co-owner of SMH Bar Review. Complaint, supra note 7, at 5, reprinted in
MSL L. REV., Winter 1994, at 6.

185. See MSL's REPLY, supra note 103, at 108.
186. Professor Hart is a long-time member of both the Board of Directors and

the Board of Trustees of the Law School Admissions Council (LSAC). 1990-1991
LAw SCHOOL ADMISSIONS COUNCIL ANNUAL REPORT 35-36 [hereinafter LSAC
ANNUAL REPORT]. He is also a member of the ABA's Accreditation Committee.
1990-1991 ANNUAL REPORT OF THE CONSULTANT ON LEGAL EDUCATION TO THE
AMERICAN BAR ASSOCIATION 105 [hereinafter ABA ANNUAL REPORT]. Professor
Claude R. Sowle has served as interim president of the LSAC, 1990-1991 LSAC
ANNUAL REPORT, supra, at 35-36, and on the ABA's Accreditation Committee,
1991-1992 ABA ANNUAL REPORT, supra, at 100. They are the Hart and Sowle of the
interlocking leadership. In addition, Peter A. Winograd, past president of the LSAC,
1988-1989 LSAC ANNUAL REPORT, supra, at 14, allegedly has served on an ABA
site inspection team for at least one law school that does not use the Law School
Admissions Test (LSAT). Complaint, supra note 7, at 7, reprinted in MSL L. REV.,
Winter 1994, at 6.

187. 1990-1991 LSAC ANNUAL REPORT, supra note 186, at 30. Most of the
revenue came from LSAT fees, Law School Data Access Service (LSDAS) Fees, and
Student Loan Program Fees. Id.

188. Id. The LSAC historically has been a profitable enterprise. Other than a
$462,000 loss posted in 1983-1984, the LSAC has posted a profit every year since
1983. See 1983-1991 LSAC ANNUAL REPORTS, supra note 186.
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is distinct from the primary good.' 9 A tying contract is illegal
under section 1 if (1) a tie exists between two separate prod-
ucts; (2) a seller has market power in the market for the
tying product; and (3) a substantial volume of commerce is
affected in the market for the tied product. 190 Under this rule,
Standard 503 most likely is illegal. First, the buyer of a legal
education also must purchase the LSAT. Second, because the
ABA has a monopoly over legal education accreditation, the
ABA definitely has market power in the tying market. Third,
the LSAT involves a substantial volume of commerce in the
market for law school admissions tests.' 9' The fact that the
two goods stem from two nominally separate producers prob-
ably will not defeat a tying claim because some of the sellers
of the tying product, ABA accreditation, have an economic
interest in the tied product, the LSAT.192

In order to prevent the misuse of ABA accreditation by
commercial enterprises, the ABA should prohibit persons who
have a substantial financial stake in either the LSAC or a
commercial bar review course from participating in the
creation or enforcement of accreditation standards. This pro-
hibition would not only alleviate any antitrust concern, but
would also circumvent the need for a debate on the educa-
tional merits of prohibiting for-credit bar review classes or of
requiring the LSAT.

4. Standards 601-603 and 704: Library Requirements-The
consent decree requires the ABA to review its standards on
physical plant requirements. 193 For many law schools, the most
vexing and expensive of these requirements concern the size
and maintenance of an adequate library, 194 as required by

189. POSNER, supra note 29, at 171.
190. LAWRENCE A. SULLIVAN, ANTITRUST 434 (1977).
191. See supra notes 187-88 and accompanying text.
192. Cf Moore v. Jas. H. Matthews & Co., 550 F.2d 1207, 1216 (9th Cir. 1977)

(holding that cemeteries that require customers to purchase tombstones through the
cemetery have an economic interest in the tied product because they receive a
commission on the sale). But see Boddicker v. Arizona State Dental Ass'n, 680 F.2d
66, 67 (9th Cir. 1980) (holding that a local dental association had no economic
interest in its requirement that its members also belong to a national dental
association).

193. 60 Fed. Reg. 39,421, 39,423 (1995).
194. Sarah H. Lee, ABA Standards and Law School Libraries, MSL L. REV., Fall

1994, at 65; see also Gail M. Daly, Law Library Evaluation Standards: How Will We
Evaluate the Virtual Library?, 45 J. LEGAL EDUC. 61, 65 (1995) (citing studies showing
that library costs account for approximately 18% of the typical law school budget).
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Standards 601,602, and 603.'5 Every library must contain the
materials on the ABA's "Core Collection" list, 19 6 and must
provide access to other materials "reasonably necessary for the
proper conduct of the school's educational and research pro-
grams."197 The ABA has stated that a lack of seating space or
"low salary levels of current library staff"' 98 will violate these
standards.'99 In addition, Standard 704 requires that the library
of a law school with a full-time program be able to seat at least
fifty percent of the student body and that the library of a school
with a part-time program be able to seat at least thirty-five
precent of the student body.2 °0 Anecdotal evidence indicates that
in evaluating law libraries, the ABA focuses primarily on the
size of a collection and not on the ease of access to materials.20 '

Certainly, the adequacy of a law school's library has a direct
impact on the quality of the school's education. The ABA,
however, has been inflexible in applying this standard and has
resisted schools' attempts to adopt low-cost alternatives to
expensive collections.20 2 For example, the ABA requires that
schools have hard-bound copies of materials, even if the
materials are rarely used and are available on-line.20 3 Such a
requirement dramatically increases library costs.20 4 The ABA
standards also have presented an obstacle to law schools that
are located near one another and wish to consolidate collec-
tions.20 5 Such a rigid application of Standards 601, 602, and
603 suggests that the standards are aimed only nominally at
the quality of education and instead are aimed at achieving
uniformity regarding the cost of inputs of legal education. By
achieving uniformity in the cost of inputs, the standards could
be used to prevent price cutting by law schools.20 6

195. ABA STANDARDS, supra note 5, Standards 601-603.
196. Id. Standard 602(a) and Annex II.
197. Id. Standard 602(b).
198. Id. Interpretation 3 of Standard 601.
199. Under the consent decree, the ABA is prohibited from enforcing any require-

ments on the salaries of librarians. 60 Fed. Reg. 39,421, 39,422 (1995).
200. ABA STANDARDS, supra note 5, Standard 704.
201. See Daly, supra note 194, at 69 (citing legal educators who accuse the ABA

of "bean counting").
202. Lee, supra note 194, at 70-71.
203. Id.
204. See Daly, supra note 194, at 67 n.27 (citing a study that shows that the cost

of a subscription to a periodical is 12 times more expensive than the cost of providing
access by electronic means).

205. Ken Myers, S.F Proposal for Library Raises Accreditation Issues, NAT'L L.J.,
Aug. 16, 1993, at A4.

206. See SULLIVAN, supra note 190, at 275-77.
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In order to alleviate these concerns, the ABA should revise
Standards 601, 602, and 603 to focus on the ease of access to
information, instead of the size of the collection. Although the
ABA still should require that each law school possess a core
collection of essential materials, it should also acknowledge
that rarely used materials available on-line or through CD-
ROM should be counted as part of a school's collection. The
ABA also should allow geographically close libraries to consoli-
date collections, provided that each law school has a set of core
materials on-site. Such a requirement would allow students
ready access to important materials, while allowing schools to
decrease expenses by sharing the cost of providing rarely used
materials.

5. Standard 405(b): Sabbaticals-Standard 405(b) requires
that law schools provide faculty with "reasonable oppor-
tunit[ies] for leaves of absence and for scholarly research."2 7

The DOJ alleged that this standard had been used to require
paid sabbaticals, summer stipends, and other research com-
pensation. 8 Although paid sabbaticals are typical of institu-
tions of higher education and may allow professors to develop
new instructional materials, this standard could also be
characterized as a means of salary augmentation. That is, by
requiring paid leaves of absence, the ABA decreases the
amount of time spent in class and increases the effective
hourly wage of law faculty.

As with the limitations on the number of hours taught,
strong arguments could be made that the sabbatical require-
ment increases the quality of teaching. The potential for
abuse, however, still exists. In order to alleviate this concern,
the ABA should continue to require that law schools provide
leaves of absence but should not require paid sabbaticals.
Rather, each institution should decide the issue of paid sab-
baticals during negotiations with its faculty. Faculty at a
given school, for instance, may be willing to trade paid sabbat-
icals for higher salaries in non-sabbatical years. In any event,
by removing the issue of compensation from the sabbatical
requirement, the ABA would allow faculty wages to be deter-
mined more by the market and less by accrediting authorities.

Although not addressed in the consent decree, other aspects
of the standards can be characterized as attempts at salary

207. ABA STANDARDS, supra note 5, Standard 405(b).
208. 60 Fed. Reg. 39,421, 39,425 (1995).

ABA Accreditation 667



668 University of Michigan Journal of Law Reform [VOL. 29:1&2

augmentation. The standards mandate certain amenities for
faculty, such as private offices for each faculty member 20 9 and
secretarial assistance. 20 The ABA has interpreted these
requirements to include access to on-line services. 21' The ABA
also has interpreted Standard 405 to require that faculty
members be allowed to retain copyrights over scholarly
work.2" 2 The requirement that faculty be provided with private
offices, secretarial assistance, and on-line resources seems
almost trivial, because schools almost certainly would provide
these services even if the ABA did not require them. The
requirement that faculty retain their copyrights, however, may
be of more concern. Copyrights for casebooks and treatises are
potentially valuable, and faculty could use their copyrights to
supplement income. By requiring that faculty retain their
copyrights, the ABA may be using this standard to elevate
faculty salaries above the market rate. Further, the retention
of copyrights by faculty, although an incentive for high quality
scholarly research, does nothing to ensure the quality of
education at a law school. Therefore, the ABA should drop any
requirement concerning copyrights and allow the issue to be
determined by each institution.

6. Standards 201, 209, and 210: Law School Resources-
Standard 201 requires that law schools have "resources
necessary to provide a sound legal education."" 3 Likewise,
Standard 209 requires that "Itihe present and anticipated
financial resources of the law school shall be adequate to
sustain a sound educational program,"" 4 and Standard 210
encourages law school affiliation with a university.215 Interpre-
tations of these standards state that law schools cannot be
overly dependent on tuition income,21 6 that a parent university
cannot assess high overhead costs to a law school," 7 and that
a parent university cannot withhold "excessive portions of
revenue which should be available to the school of law."21 8

209. ABA STANDARDS, supra note 5, Standard 703.
210. Id. Standard 405(c).
211. Id. Interpretation of Standard 405(b).
212. Id. Interpretation 8 of Standard 405.
213. Id. Standard 201(b).
214. Id. Standard 209.
215. Id. Standard 210.
216. Id. Interpretation 2 of Standard 201; Interpretation 1 of Standards 201 and

209.
217. Id. Interpretation 2 of Standards 201, 209, and 210.
218. Id. Interpretation of Standard 210.
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The requirement of "adequate" resources and the prohibition
of dependence on tuition income could act as barriers to entry
for new law schools and proprietary law schools. That is, a
new law school or a proprietary law school is unlikely to have
a substantial endowment and will necessarily be dependent on
tuition income. For-profit schools, in particular, would be
almost totally dependent on tuition income, because few
individuals would likely donate money to a for-profit enter-
prise. Because the consent decree prohibits the ABA from
refusing to accredit proprietary law schools,219 the ABA should
not be allowed to accomplish the same result by requiring that
schools be substantially independent of tuition income. There-
fore, the ABA should drop any requirement that a law school
have a substantial endowment or be free from dependence on
tuition income.

Although the ABA does not state any reason for intervening
in the relationship between a law school and its parent univer-
sity, these interpretations may have been created to give law
school faculty additional bargaining power in negotiations
with the parent university. Law schools tend to be "cash
cows," 220 and the parent university often may attempt to ex-
tract revenue generated by the law school. The Interpretations
of Standards 201, 209, and 210, however, provide leverage to
a law school in countering such an extraction by asserting that
it threatens the law school's accreditation. Although these
Interpretations may give law faculty a stronger negotiating
position, they do not present an antitrust problem. If any-
thing, the prohibition on extractions reduces the cost of legal
education by increasing the law school's assets.

CONCLUSION

Economists contend that any time an industry engages in
self-regulation, the regulators eventually will act in the
interests of the regulated instead of the public.22' The regula-
tion of law schools by the ABA is no exception. One may argue

219. 60 Fed. Reg. 39,422 (1995).
220. See Henry Ramsey, Jr., The History, Organization, and Accomplishments of

the American Bar Association Accreditation Process, 30 WAKE FOREST L. REv. 267,
277 (1995).

221. MILTON FRIEDMAN, CAPITALISM & FREEDOM 29 (1962).
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that the public needs protection from incompetent lawyers and
that accreditation is one means of promoting quality in the
market for lawyers. However, the current accreditation stan-
dards have less to do with the quality of legal education than
with the promotion of faculty goals.

Several of the accreditation requirements, such as those
affecting faculty salaries and teaching hours, are the types of
restrictions that the Supreme Court has deemed illegal in the
past. First, these restrictions raise the price and reduce the
output of a service. Under current precedent, a "quality"
justification would not exonerate these standards. Second,
other standards, such as the requirement of the use of the
LSAT and the prohibition of for-credit bar review courses,
potentially affect markets other than the market for legal
education. Finally, some standards, such as the library re-
quirements could be used to police the cartel and eliminate
price cutters.

The ABA should modify its accreditation standards so that
ABA accreditation ensures the quality of education that a law
school provides for its students, not the quality of life it
provides for its faculty. In modifying its standards, the ABA
needs to establish a close link between each standard and a
legitimate educational goal.

Most importantly, courts should hold that the antitrust laws
apply to the ABA's accreditation activities. As the only
accreditor of law schools, the ABA is the gatekeeper to the
legal profession. Although this power may be used to prevent
unqualified persons from practicing law, it also can be used to
secure monopoly rents for those already in the profession. By
subjecting ABA accreditation standards to rule of reason
scrutiny, courts would force the ABA to prove that the stan-
dards serve the public good and not merely the good of legal
academia.


