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border, a person's apparent ancestry alone justifies the assumption that he or
she is an alien and satisfies the requirement of the statute.366 However, in
United States v. Brignoni-Ponce,367 a case in which officers relied solely up-
on respondent's Mexican ancestry to justify stopping his car, the Supreme
Court said:

We cannot conclude that this furnished reasonable grounds to believe
that the three occupants were aliens. At best the officers had only a
fleeting glimpse of the persons in the moving car, illuminated by head-
lights. Even if they saw enough to think that the occupants were of
Mexican descent, this factor alone would justify neither a reasonable
belief that they were aliens, nor a reasonable belief that the car con-
cealed other aliens who were illegally in the country. Large numbers of
native-born and naturalized citizens have the physical characteristics
identified with Mexican ancestry, and even in the border area a relative-
ly small proportion of them are aliens.3"

Legal Significance:

Fame can allow someone to be "recognized" by his or her face, but that is
no claim to "know" someone. In the field of immigration, "knowing by a
face" leads to discrimination.

Topic: Admission of Aliens into the United States

Berraism: "You've got to be very careful if you don't know where you're
going, because you might not get there."369

Legal Application:

Aliens coming to the United States who have had the foresight to first
obtain a visa from the United States consul in their home country may be
very surprised when, upon arriving in the United States, they are not admitted
into the country.

', See. e.g., United States v. Brignoni-Ponce, 422 U.S. 873, 886 (1975).
'7 422 U.S. 873.

It. at 886 (emphasis added).
' DICKSON. supra note 10, at 45.

1997]



EMORY LAW JOURNAL

The Supreme Court has made it very clear that admission into the United
States is a privilege and not a right. In United States ex rel. Knauff v.
Shaughnessy,"' while deciding whether an alien could be excluded without
a hearing upon a finding by the Attorney General that admission would be
prejudicial to the interests of the United States, the Court said, "At the outset
we wish to point out that an alien who seeks admission to this country may
not do so under any claim of right. Admission of aliens to the United States
is a privilege granted by the sovereign United States Government."3 ' These
words are not simply a consequence of the time in which this opinion was
rendered (1950). In 1982, when deciding whether a lawful permanent resident
had any due process rights when returning to the United States, the Court re-
iterated: "This Court has long held that an alien seeking initial admission to
the United States requests a privilege and has no constitutional rights regard-
ing his application, for the power to admit or exclude aliens is a sovereign
prerogative. 372

Legal Significance:

Although the United States Supreme Court has proclaimed the death of the
right versus privilege distinction in other areas of the law, 3 it is still alive
and well in immigration law. Thus, this Berraism, for better or worse, should
be kept in mind by all those coming to the United States, even if only for a
short visit.

12. EVIDENCE

Topic: Jury Instructions

Berraism: Once, when Joe Garagiola374 got lost on his way to Yogi's house

37. 338 U.S. 537, 542 (1950).
,71 id.

.7 Landon v. Plasencia. 459 U.S. 21, 32 (1982).
" See. e.g.. Goldberg v. Kelly, 397 U.S. 254. 262 (1970); Board of Regents v. Roth, 408 U.S. 564,

571 (1972).
374 Joe Garagiola and Yogi were boyhood friends in St. Louis. Garagiola played nine seasons in the

major leagues, split among the St. Louis Cardinals, Chicago Cubs, and Pittsburgh Pirates. Garagiola played
in the 1946 World Series as a member of the Cardinals. On playing in the World Series, Garagiola said,
"It's the same as any other ballgame you'll remember as long as you live." BERRA. supra note 18, at 84;
BASEBALL ENCYCLOPEDIA, supra note I, at 1046; THE BEST OF BASEBALL, supra note 2, at 205; P-PE,
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and called for directions, Yogi instructed him, "You ain't too far,
just a couple of blocks. Only don't go that way, come this
way. 375

Legal Application:

In saying this, Yogi was making a wry observation about the nature of jury
instructions. The goal of the instructions is to inform the jury about the legal

standards by which it is to decide the case. However, too often the instruc-
tions are hopelessly complex. It is not simply that the law is itself complex,
but that courts have failed to frame intelligible instructions. It has been sug-

gested that a "fundamental reason for the difficulty that jurors have in com-
prehending jury instructions is the linguistic nature of the instructions them-
selves.' 3 76 And comprehensibility makes a difference. The authors of one

empirical study concluded that "there is a real world relationship between
levels of comprehensibility of legal instructions and jury deliberations and
trial outcomes.3 77

Anyone who has ever gone to law school will appreciate the precision and
clarity of the following jury instruction template:

If you find that defendant [X] was negligent and that such negligence
was a substantial factor in bringing about an injury to the plaintiff but
that the immediate cause of the injury was the negligent conduct of
defendant [Y], the defendant [X] is not relieved of liability for such
injury if:

I. At the time of such conduct defendant [X] realized or
reasonably should have realized that defendant [Y] might so
act; or
2. A reasonable person knowing the situation existing at
the time of the conduct of defendant [M] would not have
regarded it as highly extraordinary that defendant [Y] had so
acted; or
3. The conduct of defendant [Y] was not extraordinarily
negligent and was a normal consequence of the situation
created by defendant [X].

supra note 8, at 1-2.
"' PEPE, supra note 8, at 188.
"' Peter Meijes Tiersma. Reforming the Language of Jury Instructions. 22 HOFSTRA L. REV. 37. 46

(1993).
"' AMIRAM ELWORK ET AL., MAKING JURY INSTRUCTIONS UNDERSTANDABLE 17 (1982).

1997]



EMORY LAW JOURNAL

[Extraordinary means unforeseeable, unpredictable, and statis-
tically extremely improbable.]37

If the law of "proximate cause" is a "tangle and a jungle, a palace of mirrors
and a maze. . . ," and the term "covers a multitude of sins [and] is a com-
plex term of highly uncertain meaning under which other rules, doctrines and
reasons lie buried . . . . ,"" then this jury instruction does not go far to
clarify it. Yet we assume that jury instructions are intelligible and are fol-
lowed by juries. As one author stated:

Fundamental to the Anglo-American process of trial by jury is the as-
sumption that after the presentation of evidence and argument by coun-
sel, the judge can instruct the jury on the applicable law, and the jury
will then apply those instructions to the facts of the case and return a
reasoned verdict. 80

If the proximate cause instruction noted above is any indication, then our
faith is misplaced.

Legal Significance:

We don't know whether Joe Garagiola found Yogi's home that day. Yogi
may or may not have believed he would. In either case, Yogi's instructions
illustrate that in everyday life, as in law, the help we receive in getting from
here to there often leaves us somewhere in between.

Topic: Use of Statistics

Berraism: Yogi's theory of baseball, a thinking person's game: "Ninety
percent of this game is half mental."38'

Meaning: In baseball, as in law, a balance of mental acuity as well as physi-
cal dexterity is essential for success. But occasionally, neither
mental acuity nor physical dexterity is apparent.

I' 1 COMMrrEE ON STANDARD JURY INSTRUCTIONS, CIVIL, OF THE SUPERIOR COURT OF Los ANGEL-

ES COUNTY, CAL., CALIFORNIA JURY INSTRUCTIONS: CIVIL § 3.79 (1994).
William L. Prosser, Proximate Cause in California, 38 CAL. L. REV. 369, 369, 374 (1950).
Tiersma. supra note 376, at 39.

"' DICKSON, supra note 10, at 44; PEPE, supra note 8, at 185.
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Legal Application:

One might be tempted to apply the product rule to Yogi's equation and
abbreviate his formula to say baseball is forty-five percent mental (.90 x .50
= .45). However, that is saying something completely different from what
Yogi intended. He was absolutely correct to separate the proportion of the
game and the proportion of mental acuity, because they are not independent
variables. Which ninety percent of the game is half mental may depend on
the ballpark one is playing in, the team one is up against, and even the time
of day or night. Similarly, the brain power to be applied, whether it be half,
more than half, or less than half, will often turn on the same factors.

Judicial agreement with Yogi came in People v. Collins."2 The California
Supreme Court declared that the proportion of women who were blonde and
the proportion of women who wore ponytails could not be multiplied, be-
cause the independence of these two factors had not been established."'
Thus, a witness could not testify that, if one-third of women are blonde, and
one-tenth wear ponytails, then the probability of a woman being blonde with
a ponytail was one in thirty."l One could only say that ninety percent of the
women who wear ponytails are blonde one-third of the time."'5 One might
say that one-third of all women wear ponytails every tenth day if they are
blondes, but those are the kinds of statements that are likely to be challenged,
like "blondes have more fun."386

As the California Supreme Court declared, in a frequently quoted observa-
tion:

By subtracting the probability that C will occur in exactly one couple
from the probability that C will occur in at least one couple, one obtains
the probability that C will occur in more than one couple: [I- (I-Pr)N]-
[(N) x (Pr) x (I-Pr) N-i]. Dividing this difference by the probability that
C will occur in at least one couple (i.e., dividing the difference by [I -(1-
Pr)N] then yields the probability that C will occur more than once in a
group of N couples in which C occurs at least once."7

" 68 Cal. 2d 319 (1968).
j" Id. at 328.

W" Id.
" See, e.g.. Gentlemen Prefer Blondes. But see Dagwood and Blondie Meet Frankenstein; Abbott and

Costello Meet Frankenstein. Cf Dagwood and Blondie Meet Abbott and Costello.
"' Collins, 68 Cal. 2d at 334.
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Legal Significance:

Thus, it is far safer to say that ninety percent of blondes are half mental.

13. CIVIL PROCEDURE

Topic: Late Filing of Notice of Claim

Berraism: On the shadows in left field at Yankee Stadium in the fall: "It
gets late early out there."3 '

Legal Application:

One aspiring New York Yankee, Andre Robertson," 9 learned what Yogi
meant after an auto accident in New York in August 1983. In the early hours
of the morning, Robertson was driving with a college friend, Shenikwa Dawn
Nowlin.3 o As he headed south on the Henry Hudson Parkway, he started to
slow down as he approached a "reverse-S" curve.39' However, he could not
avoid smashing into the concrete barriers.392 His car flipped over and Rob-
ertson suffered neck and shoulder injuries.393 Nowlin suffered more serious
injuries and became a paraplegic.394

a BASEBALL QUOTATIONS, supra note 6, at 150; PEPE, supra note 8. at 187.

"x Robertson. who was the first African-American player to win a baseball scholarship to the Universi-
ty of Texas, was in his first full year playing shortstop for the Yankees and hitting .248 when the accident
occurred. Danny Robbins. Andre's Odyssey: Once a Promising Yankee. Robertson Toils in the Minors, Un-
willing to Give Up the Dream, NEWSDAY, July 24, 1989, at 87.

-I' Nowlin, described as "a 24-year old former ballerina and beauty queen from Dallas," was visiting
Robertson before entering her third year of law school. Nowlin v. City of New York, 582 N.Y.S.2d 669,
670 (App. Div. 1992), affid, 612 N.E.2d 285 (N.Y. 1993). By 1992. she had finished law school and was
working as a city attorney in Dallas. Id. at 673. At age 14, she had been the youngest member of the Dance
Theater of Harlem. Mark Lowery. Er-Ballerina Awarded $14M, NEWSDAY, Dec. 22, 1990, at 7.

.' Nowlin. 582 N.Y.S.2d at 670-71.
Sid.

~"Id.
" Nowlin also sued Robertson because he was driving between 50 and 65 mph, exceeding the speed

limit of 35 mph. The jury apportioned liability 67% against the city and 33% against Robertson. Id.
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Nowlin sued the City of New York claiming misplacement of the signs
warning of the "reverse-S" curve and ultimately received a judgment for $7.5
million." 5  Robertson, however, received nothing.3" The reason for this
was that he failed to comply with New York Municipal Code Section 50-
e(l)(a) requiring a notice of claim to be filed against the City "within ninety
days after the claim arises." '397

This failure to file a timely notice of claim is not always fatal, because the
courts have discretion to allow late filing.398 However, Robertson delayed
too long. It was not until February 1986 that he produced a medical affidavit
supporting his application for a late filing.3 The majority of the court con-
cluded that the affidavit was insufficient, and Robertson was not allowed to
have his day in court because of his failure to comply with the ninety-day
rule." The shadows over this Yankee's case had grown too long for the
majority of the Appellate Division.4"' The decision was split three to
two. 2 The dissent would have allowed Robertson to file late, because the
City had actual knowledge of the case and sufficient information such that it
would not have been prejudiced in mounting a defense.4 3

Legal Significance:

Time requirements preclude even meritorious claims from being heard. Too
many lawyers and their clients find that it gets late early out there.

.. Id. at 672.
" Robertson returned to the Yankees in 1984 and was vying for the shortstop position during spring

training in 1985, when Yogi quipped, "Andre's looked good. What I wanted to do here is see what he can
do." Claire Smith, Yanks Will Wait a Little More Before Panicking, N. N.J. REC., Mar. 13, 1985, at D4.
Unfortunately, Robertson injured his knee in spring training and required arthroscopic surgery. After some
time in Columbus, he returned to New York, where he played third base for the Yankees and hit .328 in 50
games in 1985. He was released by the Yankees during the 1986 season, and by 1989, his career had virtu-
ally ended, as did his lawsuit against the City of New York. Robbins, supra note 389, at 87. In 1990, it was
reported that he was working in a steam generating plant in Texas. Lowery, supra note 390. at 7.

J' N.Y. GEN. MUN. LAW § 50-e(l)(a) (McKinney 1986).
"' N.Y. GEN. MUN. LAW § 50-e(5) (McKinney 1986). The courts must consider if the petitioner has a

reasonable excuse for delay and if the City has received actual notice of the claim and would not be preju-
diced in maintaining its defense. Robertson v. City of New York, 536 N.Y.S.2d 70, 72 (App. Div. 1989),
aff'd, 543 N.E.2d 745 (N.Y. 1989) (mem.).

' Id. at 71-72 (Cairo, J., dissenting).
4, Id. at 70-71.

"' Id.
' Id. at 71.
" Id. at 72-73 (Carro, J., dissenting).
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Topic: Collateral Estoppel

Berraism: Explaining the declining attendance at Kansas City Athletics
games: "If people don't want to come to the ballpark, nobody's
going to stop them." 4"

Legal Application:

Under principles of collateral estoppel or issue preclusion, a party to a
lawsuit may generally litigate an issue only once. After the issue has been
litigated and decided, the party who lost on that issue is usually precluded
from litigating it again in a subsequent lawsuit. °5 Traditionally, such estop-
pel could be invoked only against someone who was a party to the former
suit. To collaterally estop someone who was not a party to the first suit
would arguably violate their due process rights to notice and to an opportuni-
ty to be heard before being deprived of their property.4"

For a time, the Supreme Court toyed with the idea that collateral estoppel
could be used against someone who was not a party to the prior lawsuit, pro-
vided they deliberately bypassed an adequate opportunity to intervene in the
prior lawsuit.4 7 However, in Martin v. Wilks, °5 the Court held that, in
federal court, persons who choose not to come forward and intervene in an
action and who are not otherwise made parties to that action cannot later be
estopped from litigating issues that were decided in the first suit.4"9

• BASEBALL QUOTATIONS, supra note 6, at 150; DICKSON, supra note 10, at 43. LEDERER, supra note
18. at 134; PEPE, supra note 8, at 185.

" See. e.g., Cromwell v. County of Sac. 94 U.S. 351, 352-53 (1876).
4,* U.S. CONST. amend. V, amend. XIV, § 1. See Humphreys v. Tann, 487 F.2d 666, 671 (6th Cir.

1973) (holding that for a federal court to collaterally estop a nonparty would violate the Due Process Clause
of the Fifth Amendment).

"' Provident Tradesmen's Bank & Trust Co. v. Patterson, 390 U.S. 102, 114 (1968) (leaving open the
question whether a person "should be bound by the previous decision because, although technically a non-
party, he had purposefully bypassed an adequate opportunity to intervene").

4, 490 U.S. 755, 761-62 (1989).
" M. at 761-62.
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Legal Significance:

The Supreme Court might have summarized its holding in Martin v. Wilks
by paraphrasing Yogi Berra: "If people don't want to come to [become a
party to a lawsuit], nobody's going to [e]stop them."

Topic: Pleading

Berraism: "When you come to the fork in the road, take it.i4 °0

Legal Application:

A considerable part of the job of a lawyer is to make choices about strate-
gy based upon imperfect information. The ideal, of course, is to make the
bold, brilliant, and unanticipated choice. Thus, Robert Frost's advice about
what to do at a fork in the road is so often quoted as to become clich6. It
However, the better advice for most of us is to choose that which serves the

"' BASEBALL QUOTATIONS, supra note 6, at 150; BERRA, supra note 18, at 7.

'" Two roads diverged in a yellow wood,
And sorry I could not travel both
And be one traveler, long I stood
And looked down one as far as I could
To where it bent in the undergrowth;
Then took the other, as just as fair,
And having perhaps the better claim,
Because it was grassy and wanted wear,
Though as for that, the passing there
Had wom them really about the same.
And both that morning equally lay
In leaves no step had trodden black.
Oh, I kept the first for another day!
Yet knowing how way leads on to way,
I doubted if I should ever come back.
I shall be telling this with a sigh
Somewhere ages and ages hence:
Two roads diverged in a wood, and I -

I took the one less traveled by,
And that has made all the difference.

Robert Frost, "The Road Not Taken."
THE POCKET BOOK OF ROBERT FROST'S POEMS 223 (Louis Untermeyer ed., 1971).
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client's immediate purposes and does not foreclose too many options in the
future. Thus, although Robert Frost's view is perhaps more familiar, Yogi's is
better advice: keep your options open and don't make false choices.

Drafting a complaint is one occasion where the law sides with Yogi. Rule 8
of the Federal Rules of Civil Procedure permits pleading in the alterna-
tive. 12  Alternative pleading, especially subject to the requirements of Rule
11,413 is not a concept that is intuitively obvious to most, although Yogi had
no trouble with it. In McCormick v. Kopmann 4t4 the widow of a man killed
in a traffic accident involving a truck sued the truck driver as well as the
owners of the bar where her husband had been drinking prior to the accident.
In one count, the widow alleged that her husband had exercised due care and
that the truck driver had driven across the center line and collided with her
husband's car." In another count, the widow sought damages from the bar
owner under the state dram shop act and alleged that the bar had sold alco-
holic beverages to her husband which led to his inebriation and that "'as a
result of such intoxication' [he] drove his automobile 'in such a manner as
to cause a collision.... ,,416 Under Illinois law, to recover from the truck
driver, the widow had to establish that her husband was free of contributory

Rule 8(e)(2) provides, in pertinent part:

A party may set forth two or more statements of a claim or defense alternately or hypothetically,
either in one count or defense or in separate counts or defenses .... A party may also state as
many separate claims or defenses as the party has regardless of consistency ....

FED. R. Civ. P. 8(e)(2). Rule 8(e)(2) admonishes lawyers, however, that "[a]ll statements shall be made
subject to the obligations set forth in Rule I I." Id.

'" Rule I I provides, in pertinent part:

By presenting to the court (whether by signing, filing, submitting, or later advocating) a pleading,
written motion, or other paper, an attorney or unrepresented party is certifying that to the best of
the person's knowledge, information, and belief, formed after an inquiry reasonable under the
circumstances, -

(I) it is not being presented for any improper purpose, such as to harass or to cause un-
necessary delay or needless increase in the cost of litigation;
(2) the claims, defenses, and other legal contentions therein are warranted by existing law
or by a nonfrivolous argument for the extension, modification, or reversal of existing law
or the establishment of new law;
(3) the allegations and other factual contentions have evidentiary support or, if specifi-
cally so identified, are likely to have evidentiary support after a reasonable opportunity
for further investigation or discovery; ...

FED. R. CIV. P. I I(b).
4 161 N.E.2d 720 (11. Ct. App. 1959).

I d. at 724.
4t- Id.
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negligence." 7 Thus, the two counts were mutually exclusive; both allega-
tions could not be true.418

In upholding the denial of the truck driver's motion to dismiss the com-
plaint, the court held that alternative and inconsistent pleading is permissible
so that "complete justice [may be] accomplished in a single action," as long
as the pleader does not know which of the inconsistent allegations are true
and which are not.419 "Where ... the injured party is still living and able to
recollect the events surrounding the accident, pleading in the alternative may
not be justified, but where, as in the case at bar, the key witness is deceased,
pleading alternative sets of facts is often the only feasible way to pro-
ceed.

420

Legal Significance:

True professional skill, as Yogi recognized, is knowing when one must, for
strategic reasons, make a choice, and when, on the other hand, the best tactic
is to keep one's options open.

Topic: Summary Judgment

Berraism: "Anybody who can't tell the difference between a ball hitting
wood and a ball hitting concrete must be blind."42'

Meaning: Yogi's statement illustrates perfectly the Supreme Court's stan-
dards for rendering summary judgment in federal civil actions. A
blind umpire is akin to a jury that would find for a litigant even
though no reasonable person could find for that litigant on the
basis of the evidence presented. Of course, as always, Yogi's

"' Id. at 725.
This is why students find it difficult to square alternative pleading with Rule I l(b)(3)'s requirement

that allegations have evidentiary support. See supra note 413. This is an opportunity for law professors to
remind students that there is a world of difference between something's having evidentiary support and
something's being true.

41' McCormick, 161 N.E.2d at 726.
'20 Id. at 727-28.

'i DICKSON, supra note 10, at 41; PEPE, supra note 8, at 188. In an argument with an umpire who
ruled that a ball hit a concrete wall and was thus in play, Yogi said it hit a wooden barricade beyond the
wall and was thus a home run, quoted in SPORTS ILLUSTRATED, Apr. 1990.
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statement is ironic in that one generally would expect the umpire
and the judge to be the analogous actors from an adjudicatory
standpoint. The double irony is that, as will be shown below,
judges may be as blind or deaf as umpires.

Legal Application:

In the famous trilogy of summary judgment cases decided in 1986, the
Supreme Court set out the modem standard for determining when summary
judgment should be granted by a district court.422 The purpose of the deci-
sions was to clarify how much evidence a plaintiff would need, in opposing a
motion for summary judgment, to defeat that motion and proceed to a jury.
Thus, in Celotex Corp. v. Catrett,4" the Court ruled that the defendant need
not disprove the plaintiffs case to be granted summary judgment.424 Rath-
er, upon a simple showing by the defendant that the plaintiff, after a fair
opportunity for discovery, lacks the evidence necessary to prove one or more
essential elements of its claim, the plaintiff must submit evidence in its sum-
mary judgment response on such elements to show that there is a genuine
issue of material fact.4

In the other two trilogy cases, Anderson v. Liberty Lobby, Inc. 426 and
Matsushita Electric Industrial Co. v. Zenith Radio Corp.,427 the Court set
forth the standards for determining when, after the plaintiff makes its submis-
sion, summary judgment should to be granted. In Anderson, the Court equat-
ed the granting of a motion for summary judgment with a motion for a post-
trial directed verdict.42 The Court found that the evidence submitted by the
opponent of the summary judgment motion must be viewed "through the
prism of the substantive evidentiary burden. ' '429 The Court reasoned that the
opponent should be entitled to a jury trial only if the evidence submitted
would be enough to permit a reasonable jury to find as a matter of law for

'., Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Anderson v. Liberty Lobby, Inc.. 477 U.S. 242
(1986); Matsushita Elec. Indus. Co. v. Zenith Radio Corp.. 475 U.S. 574 (1986).

" 477 U.S. 317.
'' Id. at 322-23.
'' Id. at 322-24. See also FED. R. CIv. P. 56(e).
. 477 U.S. 242.
*- 475 U.S. 574.
., Anderson, 477 U.S. at 247.
4" Id. at 254.
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the opponent after trial.43 The Court in Matsushita embellished on this
theme. The more implausible the theory underlying the opponent's claim, the
more evidence the opponent would need to rebut the more plausible inference
raised by the proponent of the motion."3 Again, there would be no point in
allowing the case to be tried by a jury when, as a matter of law, the opponent
of the motion lacked sufficient evidence to win.432

Legal Significance:

In the case of the disputed home run, Yogi wisely suggests two theories for
why summary judgment is appropriate for him. First, he appears to be argu-
ing that there is no credible evidence suggesting that the ball was not a home
run. Instead, given the differences in the "thud" that would be heard and in
the way the ball would carom off the different materials, a reasonable person
could only find that the ball hit wood, and therefore was a home run. The
umpire, in Yogi's view, lacked sufficient evidence that the ball hit concrete
to get to a jury. Second, Yogi is arguing that it was implausible that the ball
hit concrete. Given the thud and the way the ball caromed off the wall, the
only plausible explanation for what happened was that the batter had hit a
home run.

The irony, of course, is that Yogi was fighting with the judge. Indeed,
Yogi's statement demonstrates the trap for the unwary built into the Supreme
Court's approach for deciding summary judgment. In Anderson, the Court
noted that when looking at the opponent's evidence through the evidentiary
prism, the court should consider the quality and quantity of the evidence
submitted. 3 The district court is not allowed to weigh the evidence on a
motion for summary judgment. That, of course, is the function of the jury,
and the majority in Anderson dutifully pointed out that fact.434 As the dis-
sent feared,43 however, and as Yogi learned, this loose language can be
used by those visually or tonally impaired umpires to doom justice in the land
by depriving the good guys of the cheers they so richly deserve to hear,
thereby giving new meaning to the axiom that "justice is blind."

I ' . at 250-5 1.
' Matsushita, 477 U.S. at 587.

4'2 Id. at 587-88.

.. Andero,. 477 U.S. at 254.
- M. at 254-55.

4." Id. at 258 (Brennan, J., dissenting).
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Topic: Injunctions

Berraism: Asked by a player for the correct time, Berra responded: "Do you

mean now?" '436

or

Yogi asked sportscaster Jack Buck what time he would be arriving
at the hotel during a World Series. Buck answered "About 2
a.m.," to which Yogi responded: "Was that local time?" '437

or

Once while playing the game Twenty Questions, Yogi asked: "Is
he living?" Then, without thinking, Yogi asked, "Is he living
now?si

438

Legal Application:

The meaning of each of these three Berraisms is "be precise." The Su-
preme Court agreed with Yogi's admonition in International Longshore-
men's Ass'n v. Philadelphia Marine Trade Ass'n,'4 ' a case which discussed
specificity in an injunction." The district court had issued an injunction
which dealt with strikes along the Philadelphia waterfront. 44 Some union
members and officers were held in contempt for violating the injunction de-
spite their arguments that the injunction was vague and that they did not
know what acts constituted violations of the injunction."2 The Supreme
Court agreed with the union members, saying:

Rule 65(d) of the Federal Rules of Civil Procedure was designed to
prevent precisely the sort of confusion with which this District Court
clouded its command. That rule provides: Every order granting an in-

"" BASEBALL QUOTATIONS, supra note 6, at 152; BERRA, supra note 18, at 9, 17; LEDERER, supra
note 18, at 134; PEPE, supra note 8, at 187.

417 BERRA, supra note 18, at 17.
411 Id. at 9.
4" 389 U.S. 64 (1967).
'4' Id.
': Id. at 68.
" Id. at 72.
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junction ... shall be specific in terms; shall describe in reasonable de-
tail ... the act or acts sought to be restrained ....

We do not deal here with a violation of a court order by one who fully
understands its meaning but chooses to ignore its mandate. We deal
instead with acts alleged to violate a decree that can only be described
as unintelligible. The most fundamental postulates of our legal order
forbid the imposition of a penalty for disobeying a command that defies
comprehension."3

Legal Significance:

Thus, Yogi's "Do you mean now?," "Was that local time?," and "Is he
living now?" are at the very heart of American justice: the law must be pre-
cise.

14. TRUSTS AND WILLS

Topic: Oral Promises; Trust Termination

Berraism: To wife Carmen about the movie The Magnificent Seven' star-
ring Steve McQueen: "He made that picture before he died."" 5

Legal Application:

Yogi seemingly distinguished acts having effect during one's lifetime from
acts not having effect until death. This distinction is important in the law.

Under the Statute of Frauds, certain contracts are unenforceable unless they
are in writing and signed by the party-to be charged. An example is a con-
tract that cannot be performed within the lifetime of the promisor.46

"' hi. at 74, 76.
... United Artists 1960.
"' BASEBALL QUOTATIONS, supra note 6, at 149; BERRA, supra note 18, at 6; DICKSON, supra note

10. at 42; PEPE, supra note 8, at 186.
'" California Civil Code § 1624 is a typical Statute of Frauds and states:
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Hagan v. McNary"7 applied the distinction with disastrous results to the
plaintiff. Therein, Mr. Kupper orally promised to pay plaintiff $7,000 if
plaintiff promised to take care of him for life."8 When Mr. Kupper died,
plaintiff made a claim against his estate based on the oral promise.449 The
court denied the claim because decedent's obligation to pay could not arise
during his lifetime, but only at his death.4 ' Thus, under the Statute of
Frauds, the oral promise was unenforceable.45'

The distinction is also illustrated in the area of trust termination. In
Rosenauer v. Title Insurance & Trust Co.,452 the settlor of a trust reserved
in herself the power to terminate the trust.453 This power, by the terms of
the trust, could be exercised anytime during the lifetime of the settlor by a
written instrument executed and delivered to the trustee.4" Subsequently,
the settlor executed a will in which she identified the trust, expressly termi-
nated it, and directed that the trust assets be delivered to her estate. 4"

The court found that the attempted termination of the trust was ineffec-
tive.456 A will is operative only upon death. Consequently, the will could
not constitute a written revocation during the settlor's (and the testator's)
lifetime.45

The following contracts are invalid, unless they, or some note or memorandum thereof, are in
writing and subscribed by the party to be charged or by the party's agent:

(e) An agreement which by it terms is not to be performed during the lifetime of the promisor.

CAL. CIV. CODE § 1624 (West 1996).
170 Cal. 141 (1915).

" Id. at 141.
4"Id.

I. ld. at 142-43.
I' Id.

.. 30 Cal. App. 3d Supp. 300 (1973).
I' Id.
I ld. at 301.

.' Id. at 301-02.
". Id. at 303-04.
.' Id. at 303.
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Legal Significance:

Without any legal training,45s Yogi grasped a concept that is critical in the
law: while most acts are effective during one's lifetime, others are not. The
failure to grasp that distinction can have dramatic consequences. Unfortu-
nately, the plaintiff in Hagan and the settlor in Rosenauer did not share the
same insight.

Topic: Punitive Damages; In Terrorem Clauses

Berraism: On the Mets' chances in the 1973 National League East pennant
race: "It's not over 'til it's over. 45 9

Legal Application:

Two recent California Court of Appeal decisions involving the estate of
Star Trek creator Gene Roddenberry contemplated the legal finality of death.
The first case, Roddenberry v. Roddenberry,461 involved the issue of wheth-
er punitive damages were properly awarded against Gene Roddenberry's loan-
out corporation, Norway, after his death.462  Eileen Roddenberry, Gene

4" Yogi never went to school beyond the eighth grade. See supra note 12 and accompanying text.
"5 BASEBALL QUOTATIONS, supra note 6, at 150; BERRA, supra note 18, at 5; DICKSON, supra note

10, at 43; PEPE, supra note 8, at 185.
"', Roddenberry v. Roddenberry, 44 Cal. App. 4th Supp. 634 (1996) [hereinafter Roddenberrjy 1] and

Estate of Eugene Wesley Roddenberry. unpublished Cal. App. B086718 (Sup. Ct. No. SPOO0741) (1996)
[hereinafter Roddenberry II].

'l 44 Cal. App. 4th Supp. 634.
Roddenberr I also involved the right of Eileen Roddenberry to postdivorce profits generated by the

Star Trek television series, movies, animations, and other Star Trek properties. As a part of the 1969 divorce
settlement agreement between Gene and Eileen, Eileen was allocated a one-half interest in all future profit
participation income from Star Trek to which Eileen and/or Gene were entitled. Id. at 641. It is interesting
to note that in 1969, at the time of the divorce, Star Trek had rated third in its time slot for each of its three
seasons, had just been cancelled by NBC, and had amassed a multimillion dollar production deficit. Id. Ef-
forts were made by Desilu, Star Trek's production company, to syndicate the series, and Desilu agreed that,
in the event of syndication, Norway was entitled to several types of income, including a set payment per
rerun and "profit participation" if reruns ever yielded profits according to the contractual formula. The con-
tract provided that Star Trek had to repay a large and growing production cost deficit before any syndication
profits would be payable to Norway. Id. By 1984, 15 years after the divorce, Star Trek had recouped its
production deficit, Norway began to receive "profit participation" payments, and Norway began making
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Roddenberry's first wife, claimed fraud in connection with Norway's and
Gene Roddenberry's handling of postdivorce payments to her, and she sought
punitive damages. 463

Pursuant to California Probate Code section 573(b),46
4 punitive damages

were not available against Gene Roddenberry's estate and were assessed only
against Norway. 5 On appeal, it was contended that the statutory postdeath
ban on punitive damages should be extended to Gene Roddenberry's loan-out
corporation.4

' The court, reaffirming the distinction between the punitive
and exemplary aspects of a punitive/exemplary award, stated:

The proposition that such awards should be banned rests on a distinction
between the punitive and exemplary aspects of a punitive/exemplary
award. The distinction was recognized in Evans v. Gibson, which stated
that since "the purpose of punitive damages is to punish the wrongdoer
for his acts, accompanied by evil motive, and to deter him from the
commission of like wrongs in the future, the reason for such damages
ceases to exist with his death. It is true. that the infliction of punishment
serves as a deterrent to the commission of future wrongs by others as
well as by the wrongdoer, but punitive damages by way of example to
others should be imposed only on actual wrongdoers." Thus although the
exemplary function of a punitive/exemplary award can still be performed
by an award against the wrongdoer's estate, the exemplary function
without the punitive is not considered sufficient to justify the imposition
of punitive/exemplary damages. Hence the Legislature has outlawed such
awards. 7

Because Gene Roddenberry's death did not cause the legal termination of
Norway, the Court determined that the public policy motivations behind puni-

payments to Eileen. Id. at 642.
40 ki.
4i, CAL. PROB. CODE § 573(b) (West 1992). Effective January 1.' 1993, Probate Code § 573(b) was

repealed and replaced without substantive change by California Civil Procedure Code § 377.42, which like-
wise bars punitive damages against a decedent or estate. CAL. CIV. PROC. CODE § 377.42 states:

In an action or proceeding against a decedent's personal representative or, to the extent provided
by statute, against the decedent's successor in interest, on a cause of action against the decedent,
all damages are recoverable that might have been recovered against the decedent had the decedent
lived except damages recoverable under Section 3294 of the Civil Code or other punitive or ex-
emplary damages.

CAL. CIV. PROC. CODE § 377A2 (West 1996).
, Roddenbeny 1, 44 Cal. App. 4th Supp., at 666.

I Id.
4h7 N. at 666-67 (citation omitted).
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tive damages awards would be fulfilled by affirming the award of punitive
damages against Norway.s

The second case, Estate of Eugene Wesley Roddenbeny,469 involved
Dawn Roddenberry, the daughter of Eileen and Gene Roddenberry. When
Gene Roddenberry died in 1991, he left most of his estate in trust for his
second wife, Majel, and he provided that Dawn would receive $500,000 and
a share of the trust fund upon Majel's death.7 Gene Roddenberry's will
contained an in terrorem clause47 stating, "If any beneficiary under this
Will in any manner, directly or indirectly, contests or attacks this Will or any
of its provisions, any share or interest in my estate given to that contesting
beneficiary under this Will is revoked and shall be disposed of in the same
manner as if that person had predeceased me leaving no issue. 4 72

Dawn contested the will on grounds that undue influence allegedly was
exercised by Majel upon Gene.473 Dawn also accused Majel of fraud.474

After two years of legal battles, Dawn voluntarily dismissed the will contest
on the day the matter had been set for trial, and Majel was awarded $334,568
in attorney's fees for her successful defense of the will contest.475

Majel subsequently filed an action seeking enforcement of the in terrorem
clause against Dawn.476 Los Angeles Superior Court Judge Irving Shimer

Id. at 667.
Roddenbeny II, unpublished Cal. App. B086718 (Sup. Ct. No. SP00741) (1996).

47. Id. at 3.
471 For a complete discussion of in terrorem clauses in California see, Andrew S. Garb, The In Terro-

rem Clause: Challenging California Wills, 6 ORANGE COUNTY B.J. 259 (1979). Note that Andrew Garb of
Loeb and Loeb in Los Angeles represented Majel Roddenberry, executor of the Gene Roddenberry estate, in
her successful petition to enforce the in terrorem clause. Roddenber2y IL. Cal. App. B086718 at I.

"' Id. at 2.
411 Id. at 4.
474 Id.
41,1 Id. at 5. Dawn took approximately 16 depositions and conducted substantial written discovery. Id.
" Id. at 6. The appellate court commented in a footnote that Judge Shimer correctly applied the law

although he disagreed with it. The court referred to Judge Shimer's statement that extrinsic evidence that
Gene Roddenberry may not have wanted to disinherit his daughter regardless of her actions made the court

.angry ... towards the lawyers and accountants for what they did.... [Tihey took this man
in his declining years, this very talented writer, but not a lawyer, and put words at the end of his
pen on a page that he might have initialed if he was lucky. But that's all. I'm offended by it, but
that's the law. I read an article in the last week some place that the Burch case goes against the
national grain. There are more cases nationally which are rejecting no-contest forfeiture provi-
sions, which I applaud. It's a better world when you have that kind of thing, than what we have
in California. [But] You lose. The petition is granted.
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decided that the in terrorem clause applied, and the California Court of Ap-
peal affirmed the trial court decision to disinherit Dawn.4"' Thus, the voice
of Gene Roddenberry lived on through his will, and Dawn will not get the
$500,000 bequest, nor will she share in the millions she was entitled to upon
Majel's death. But this case is not yet over. Dawn may still seek a rehearing
by the California Supreme Court.

Legal Significance:

Although it is commonly believed that death is the final act in a person's
life, Yogi correctly recognized that "it's not over 'til it's over." Undoubted-
ly, Gene did not envision a courtroom as his final frontier.

FIELDS OTHER THAN LAW

Medicine and physics provide two examples of other disciplines to which
Yogi's wisdom relates. Since Yogi's wisdom is boundless, we hope that
these examples will motivate scholars in other fields.

15. MEDICINE478

Topic: Dedication Required in the Study and Practice of Medicine

Berraism: After Yogi's roommate, Yankee infielder and medical student
Bobby Brown, closed his medical book, Gray's Anatomy, Yogi,
who had just finished a comic book, asked: "How did yours come
out?

4 79

Id. at 6 n.3.
477 Id.
41, Our guest scholar who authored this medical entry is Kalman S. Eisenberg, M.D., an avid Yankees

fan and Assistant Clinical Professor of Orthopedic Surgery at the UCLA School of Medicine.
"' DICKSON, supra note 10. at 42; PEPE, supra note 8, at 187.
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Medical Application:

Once again, Yogi's words go beyond their literal meaning. The thrust of
his playful question was not to suggest that the conclusion of a comic book in
any way resembles the final chapter of the ponderous textbook, Gray's
Anatomy. Instead, Yogi was cleverly encouraging Bobby Brown to continue
his reading, knowing that a career in medicine demanded a dedication to the
unending acquisition of knowledge.

In addition to a memorable career in baseball (New York Yankees third
baseman (1946-54)), President of the Texas Rangers (1974), and President of
the American League (1984-94), Bobby Brown, perhaps spurred by Yogi's
encouragement, pursued a successful career as a cardiologist in Fort Worth,
Texas.480

Medical Significance:

As Yogi's comment implies, the practice of medicine is just that-an en-
deavor demanding the lifelong pursuit of knowledge and the perpetual honing
of one's skills.

16. PHYSICS 48'

Topics: Quantum Mechanics and Relativity

Background:

It was only in this century that the quirky and highly nonintuitive rules that
God apparently plays by, embodied in the laws of quantum mechanics and
relativity, have been uncovered by physicists such as Einstein,482

Jay K. Varma, Bobby' Brown. M.D.. JAMA, Nov. 2, 1994. available in 1994 WL 12885232; Ryan
Ver Berkmoes, Baseballs Modest Dr" Brown: Cardiologist. American League President. and Ex-Yankee
Slugger Bobby Brown, M.D. Keeps a Surprisingy Low Profile. AM. MED. NEWS 21, Sept. 7, 1990, avail-
able in 1990 WL 3259937.

" Our guest scholar who contributed this physics entry is Paul Horowitz, professor of physics at Har-
vard University. Professor Horowitz was a co-author of another scholarly legal essay. See Horowitz et al..
supra note 36, at 186-90.

" A. Einstein, On the Electrodynamics of Moving Bodies, 17 ANNALEN DER PHYSIK, 17, 891-921
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Schroedinger,4"3 and Heisenberg.4"4 Although few understood his Delphic
pronouncements at the time, the great Yogi Berra demonstrated his deep
knowledge and appreciation of modem physics and quantum theory, always
with characteristic humility and subtlety.

Berraism: "When you come to the fork in the road, take it."4
1
5

Quantum Mechanical Application:

Intuition teaches us that an object, faced with a pair of alternative paths,
must choose one or the other. To the delight of generations of physicists,
Nature does it differently: an object traverses both paths, a phenomenon
known as quantum mechanical interference. In an often-quoted statement,
Professor Richard Feynman said the interference of massive particles "has in
it the heart of quantum mechanics." "In reality," he added, "it contains the
only mystery.,

486

Quantum Mechanical Significance:

Only in the last decade has there been direct experimental proof that an
atom, faced with a pair of holes in a wall, goes through both.487 When faced
with a fork in the road, it takes it.

Berraisms:

(a) (When asked what time it was) "Do you mean now?"4"

(1905). Not much of a title for a paper that shook physics to its foundations and changed forever how we
view the universe. A translation is available in ARTHUR 1. MILLER. ALBERT EINSTEIN'S SPECIAL THEORY OF
RELATIVITY (1981). Better yet, one stands a chance of actually understanding it in a modem text such as
EDWIN F. TAYLOR & JOHN A. WHEELER, SPACETIME PHYSICS (1992).

4. E. Schroedinger, Quantisierung ais Eigenwertproblem, 79 ANNALEN DER PHYSIK, 361-76 (1926).
4 W. Heisenberg, Uber quantentheoretische Umdeutung kinematischer und mechanischer

Beziehungen, 33 ZEITSCHRIFT FUR PHYSIK, 879-93 (1925). Physics in those days was a German monopoly.
4 BASEBALL QUOTATIONS. supra note 6, at 150; BERRA, supra note 18, at 7.
4 RICHARD P. FEYNMAN Er AL., THE FEYNMAN LECTURES ON PHYSICS vol. 3 at I-I (1965).

0" 0. Carnal & J. Mlynek, 66 PHYS. REV. LET. 2689 (1991). The atom here was metastable helium,
which was forced to encounter a pair of two-micrometer holes spaced eight micrometers apart. The action
was observed from a vantage point two feet downstream.

'" BASEBALL QUOTATIONS, supra note 6, at 152; BERRA, supra note 18, at 9; PEPE, supra note 8. at

[Vol. 46



THE JURISPRUDENCE OF YOGI BERRA

(b) (When asked about the shadows in left field at Yankee Stadium in
the fall) "It gets late early out there."'"
(c) (When asked about his variety of sweaters in assorted colors) "The
only color I don't have is navy brown.""

Application to the Theory of Relativity:

In his famous paper on relativity,49' Einstein turned intuition on its head
by showing that the concept of absolute time is a fiction. A first event that
precedes a second one, for one observer, may in fact follow it when viewed
by a different observer who is in motion. Yogi, keenly aware of this "relativi-
ty of simultaneity," put it succinctly in (a), above.

Einstein showed that the relativity of simultaneity implies that clocks in a
moving frame of reference run slow compared with clocks in a stationary
frame of reference. 2 Physicists call this time dilation and demonstrate, with
considerable glee, how it can prolong life in a bizarre effect known as the
"twin paradox," wherein a long-traveling twin returns home to find his broth-
er considerably older than himself. 3 Yogi knew all about this, and applied
it to Yankee stadium in (b), above.

Continuing the theme of the physics of moving objects, the well-known
Doppler effect (whereby the observed pitch of a train whistle changes as it
passes by) was refined by Einstein's theory to the compact form f= f (1 $0)
Thefs refer to frequency, which for light is the same thing as color.

187.
4 " BASEBALL QUOTATIONS, supra note 6, at 150; BERRA, supra note 18, at II; DICKSON, supra note

10, at 43; LEDERER, supra note 18, at 134: PEPE, supra note 8, at 187.
4", PEPE, supra note 8. at 186: LEDERER. supra note 18, at 134.
4' Einstein. supra note 482. The year 1905 was a banner year for the young patent examiner, who

also published an astonishing paper on the photoelectric effect (which showed that light behaves like parti-
cles), and another on the so-called "Brownian Motion." The Nobel committee awarded Einstein its prize for
1921, but not for relativity-they weren't sure of the long-term significance of this radical physics. Instead,
they played it safe, giving him the award for his explanation of the photoelectric effect.

4 , Id.
' See TAYLOR & WHEELER, supra note 482, at 125ff. This predicted refrigeration of one's aging ten-

dencies has been tested experimentally; see, e.g., J.C. Hafele & R.E. Keating, SCIENCE 177, 166-70 (1972),
for details of a flamboyant around-the-world plane trip with precise atomic clocks as passengers.
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Einstein's formula thus teaches us that navy blue, when seen running fast
enough, becomes navy brown. Yogi, with characteristic modesty, skipped the
fancy formulae, cutting to the quick in (c), above.

CONCLUSION

This Essay is over.94

" As Yogi said, "It's not over 'til it's over." BASEBALL QUOTATIONS, supra note 6, at 150; BERRA,
supra note 18, at 5; DICKSON. supra note 10, at 43; PEPE, supra note 8, at 185.
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