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Professor of Law Catharine A. MacKinnon

Constitutional Project; Kristen
L. Schutjer, Lawyers for Human
Rights, Pretoria; Nancy L.

Woodruff, University of
Witwatersrand Law Clinic; Paul
B. Stephens, Human Rights
Commission; Tracy L. Gonos,
CAl.S-Gender Project; TunMing Chan, Legal Resource
Center, Cape Town; and
William J. Dorsey, Lawyers for
Human Rights, Durban.
Several of the extems were
able to attend hearings of
South Africa's Truth and
Reconciliation Commission
(TRC) during testimony
regarding Winnie Mandela,
former wife of President Nelson
Mandela. The Commission is
chaired by Nobel laureate
Archbishop Desmond Tutu.
"I keep thinking of the
analogy of sitting in on the U.S.
Constitutional Convention,"
law student Nancy Woodruff
said of the experience. "I am
still shocked by the accessibility
of these amazing people.
"Two days ago, Archbishop
Tutu said hello to me. I feel like
I somehow managed to
stumble into some upper
echelon of socially and
politically influential people
without even really knowing it
at first."
Among the people she
encountered was Peter Jordie,
whom she knew from the
University of Witwatersrand
Law Clinic and often met for
lunch. Jordi, she said, did
much of the cross examination
of Winnie Mandela at the TRC.
"He introduced me around to
all the other lawyers at the
hearing, and pretty soon I was
having tea with them all and
listening to their strategies for
the hearing."

MacKinnon brief
is part of case
before U.S.
Supreme Court
Early in December, Professor of
Law Catharine A. MacKinnon
sat in the U.S. Supreme Court
listening to the arguments in
Joseph Oncale v. Sundowner
Offshore Services, Inc., et al, a
case in which she has brought
her experience on behalf of
sexually harassed women to the
aid of an oil rig roustabout who
claims he was sexually harassed
by a male supervisor and two
male coworkers.

MacKinnon wrote an amicus curiae
brief supporting Oncale at the request of
14 groups of men "dedicated to ending
sexual violence." Many of the groups,
like Stop Prisoner Rape, which says that
jailhouse rape occurs about 300,000
times a year in the United States, work
directly with male survivors of sexual
abuse by other men. All, MacKinnon
explains in her brief on behalf of the
men's groups, are "united in the view
that same-sex sexual harassment, no less
than opposite-sex sexual harassment,
violates civil rights to sex equality
under law."
When it comes to sexual inequality,
there are few more learned or more
committed opponents than MacKinnon.
For example, she has been the single
strongest voice in the battle to have the
rape of women by military forces in the
Serbian aggression in Bosnia recognized
as genocide.
Although the war crimes tribunal at
The Hague has largely refused to indict
the Serbian rapes as genocidal acts,
MacKinnon has won a major victory in
the U.S. on the issue. In Kadic v. Karadzic,
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in which she is lead counsel, the U.S.
Court of Appeals for the Second Circuit
allowed a civil claim for genocidal rape
to proceed and recognized that civil
damages could be awarded to named
plaintiffs, including a woman and her
two infant sons for her rape by soldiers
under the control of Bosnian Serb leader
Radovan Karadzic.
The two cases are connected in
viewing sexual abuse as a problem of
inequality, MacKinnon explains.
"My concern for the issues in Oncale
grew from long-term work with sexual
harassment as a form of abuse," she
explains. "Oncale was sexually abused at
work. Since the early 1970s, I have
learned how it works through abused
women, men'.s most common victims but not men'.s only victims."
As she writes in her brief: "Much
sexual harassment jurisprudence reasons
that, had a sexually harassed woman
been a man, she would not have been so
treated, therefore she is harassed 'because
of sex.' The present case poses the
question, What if she had been a man
and the same thing happened? The
answer is at once sex-specific and sexneutral: both sexes are covered for
injuries through their gender. Women do
not have sex equality rights only because
men couldn't be treated in the same way,
this case suggests, but because men
could be and are not. And when they
are? Had he been a woman, Mr. Oncale
might not have been treated the way he
was. But if he were, his sex equality
rights would be recognized."
Joseph Oncale worked on an oil rig
for Sundowner Offshore Services, Inc.,
for four months in 1991. After repeated
harassment and what Oncale described
as an attempted rape by two coworkers,
he quit his job, saying on his pink slip
that he "voluntarily left due to sexual
harassment and verbal abuse." He filed a
complaint for sexual harassment with the
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Equal Employment Opportunity
Commission and in 1994 filed suit for
sex discrimination under Title VII of the
Civil Rights Act of 1964.
The trial court and the U.S. Court of
Appeals for the Fifth Circuit both threw
out Oncale'.s claim, holding that Title VII
does not apply to same-sex harassment.
The U.S. Supreme Court accepted review
of his case. Oral arguments before the
court were December 3; a decision is
expected by the end of June.
"Harassment of this kind has really
been invisible, but it is a social reality,"
MacKinnon told L£gal Times. "It happens
to a lot of boys and a lot of men."
In summarizing the argument in her
brief, MacKinnon observed:
"Men raping men is a serious and
neglected social problem with deep roots
in gender inequality. Courts generally
permit men who have been sexually
assaulted and otherwise sexually
harassed by other men at work to sue
under Title VII of the Civil Rights Act of
1964, as women can. The Fifth Circuit
decision under review is a pernicious
legal anomaly, categorically precluding
equality relief on summary disposition
simply because the victim and victimizer
are of the same sex. Its double standard
of gender justice denies men rights
because they are men - with negative
implications for gay and lesbian rights as
well, as exemplified by the related
Fourth Circuit approach, under which
heterosexual perpetrators may commit
acts for which homosexual perpetrators
are held legally responsible. These
decisions make accountability for sex
discrimination tum on who one is, not
on what is done.
"The better approach advanced by
amici, building on the vast body of
judicial precedent, is not abstract but
concrete. Whether an assault is 'because
of sex,' triggering Title VII, is a factual
determination. Other legal requisites
being met, if acts are sexual and hurt one
sex, they are sex-based, regardless of the
gender and sexual orientation of the
parties.

'The Fifth Circuit decision at bar is
bottomed on misconceptions about the
gendered nature of the sexual abuse of
men, particularly irs connections to the
inequality of women to men and of gays
and lesbians to heterosexuals. Male rape
- whether the victim is male or female
- is an act of male dominance, marking
such acts as obviously gender-based and
making access to sex equality rights for
Joseph Oncale indisputable."
The brief also argues that the Equal
Protection Clause of the Fourteenth
Amendment and "clear statutory
principles" require recognition that samesex sexual assault is "unquestionably
actionable" under Title VII.
In March, the Supreme Court ruled in
favor of Oncale.

"Male rape - whether_
the victim is male or
female - is an act of
male dominance,
marking such acts as
obviously gender-based
and making access to sex
equality rights for
Joseph Oncale
indisputable."

FACULTY
ACTIVITIES
Professor of Law Jose E.
Alvarez gave a talk on the
judgment in Prosecutor v.
Tadic, the first international
war crimes trial conducted
since the end of World
War II, at Boston College
Law School in November.
Visiting Professor John S.
Beckerman took part in
Stanford Law Schools
Institutional Investor Forum
in November. The forum
brings together representatives
of institutional investors with
legal academics, judges and
lawyers to discuss securities
regulation, litigation and
corporate governance to
devise ways that institutional
investors can make publicly
owned corporations more
accountable to shareholders.

Clinical Professor of Law
Donald N. Duquette,
Director of the Child Advocacy
Clinic, is spending this
academic year in Washington,
D.C., as part of a presidential
task force brought together to
recommend reformation of
adoption laws.
Kirkland and Ellis Professor
of Law Phoebe C. Ellsworth,
who is also a professor of
psychology, has been named
to the Robert B. Zajonc
Professorship of Psychology.
In October she gave a workshop on jury reform at the
Ohio State University Law
School.
Professor of Law Merritt B.
Fox, chairman of the Business
Associations section of the

American Association of Law
Schools, organized the section
program for the AALS annual
meeting in January this year.

the University of Texas School
of Law and the Stanford Law
Review Symposium: Law and
the Political Process.

Professor of Law Richard H.
Pildes participated in the
Conference on New
Directions in Campaign
Finance Reform at New York
University in November; in
October he lectured on 'The
Transformation of Judicial
Control of Administration in
the Regulatory State" at the
conference on "The
Proceduralization of Law:
Transformation of Democratic
Regulation" at Catholic
University of Louvain,
Belgium; and presented
programs on "Politics as
Markets: Partisan Lockups of
the Democratic Process" at

John W Reed, Thomas M.
Cooley Professor Emeritus of
Law, has been re-appointed
chairman of the State Bar of
Michigans Committee on
Judicial Selection. In
September he lectured on
evidence at the Workers
Compensation Section
meeting during the annual
meeting of the State Bar of
Michigan, and in August he
was banquet speaker for the
summer meeting of the State
Bar's Litigation Section at
Boyne Highlands. At its
reunion in September, the
Class of 1952, whose
members arrived at the Law
School in 1949, the same year
as Reed, announced an
endowed annual scholarship
named after Reed.

Behind The Scenes Assistant Professor of Law Roderick M. Hills explains the legal and political
strategies that went into the case against Amendment 2 to the Colorado
constitution, which prohibited any legislative, executive or judicial action at
any state or local level of government to protect people of homosexual, lesbian
or bisexual orientation. Eventually, the U.S. Supreme Court ruled in 1996
in Romer v. Evans, 116 S. Ct. 1620 (1996) that the state constitutional
amendment violated the equal protection guaranteed by the U.S. Constitution.
Hills, who wrote the respondent~ brief in the case before the U.S. Supreme
Court, explained the difficulties that accompany a facial challenge when there
is no specific victim of injury from the law and outlined the political need for
an immediate decision in the state courts.

Hills spoke in October as the fourth
presenter in the "Anatomy of A
Case" series of midday talks in
which f acuity members discussed
the legal, philosophical, social,
political and other aspects of cases
in which they had been involved.
Other speakers in the series
included Robert Precht, Director
of the Office of Public Service,
discussing the World Trade Center
Bombing Case, in which he served
as defense attorney; Associate Dean
for Clinical Affairs Suellyn
Scarnecchia, on the Baby Jessica
Case, handled as a Law School
clinic case; and Academic
Administrative Intern Larry].
Cohen discussing a personal injury
case. The series was sponsored by
the Office of Student Affairs as
"a terrific initial opportunity for
first-year students to see how the
concepts, rules and case law they
are studying in class apply in
the courtroom."

Theodorej. St. Antoine, '54,
James E. and Sarah A. Degan
Professor of Law, spoke on
"Mandatory Arbitration of
Statutory Employment Rights:
Unmitigated Evil or Blessing
in Disguise?" in October as
part of the Thomas M. Cooley
Law School's Krinock Lecture
Series. The lecture series is
named for former Cooley Law
School Dean Robert Krinock.
1

Harry Burns Hutchins
Collegiate Professor of Law
Joseph Vining has been
appointed to the Campus
Plan Advisory Committee,
which is working with
Venturi, Scott Brown and
Associates to develop a new
plan for the University of
Michigan campus.
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Faculty members in key roles at AALS
meeting; Columbia honors Kamisar
Law School faculty members played key roles at the annual meeting
of the American Association of Law Schools (MLS) in San Francisco
in January and one of them received Columbia Law Schools first
award to a graduate for "excellence in teaching and scholarship."
Yale Kamisar, Clarence Darrow Distinguished University
Professor of Law and a 1954 graduate of Columbia Law School,
received Columbias first award in Law Teaching during
ceremonies at a reception hosted by Columbia. Kamisar,
"through excellence in teaching and scholarship, exemplifies
the best aspirations of our profession and through his
achievements in his chosen fields has brought distinction
both to his alma mater and the faculties on which he has
served," the award citation says. Kamisar has taught at
the U-M Law School since 1965.
Kamisar "is one of the countrys foremost
authorities in the field of American criminal
procedure," Columbia Law School Association said
in announcing the award. "Over his forty years in
teaching, Professor Kamisar has authored
numerous books, op-ed pieces and law review
articles. His books include Police Interrogation
and Confessions (1980) and he is the coauthor of major casebooks in both criminal
and constitutional law.
"In 1996, Professor Kamisar received
the American Bar Foundation Research
Award. He was recognized for his 'outstanding
contributions to the law and legal profession through his
research in law and government.'
"By all reports, he is a wonderful teacher as well. "
Kamisar and several other Law School faculty members also
participated as panelists and speakers in the annual meetings extensive
program. Kamisar joined six other panelists for a discussion of "PhysicianAssisted Suicide: After Vacca v. Quill and Washington v. Glucksberg." In
discussing the aftermath of the Supreme Courts decision last summer on
the paired cases, the panelists were to "critique the Court's adjudication of
the issues," "explore how the debate has been changed by the opinions in
the two cases" and "discuss where state legislatures, medical practice, the
Court and the debate itself should go from here," according to the MLS
program for the meeting.
Yale Kamisar, left, Clarence Darrow Distinguished University
Professor of Law and a member of the Law School faculty since
1965, and Columbia University Law School Dean David
Leebron display Columbia Law School Associations first award
in law teaching, which Kamisar received at a reception in
conjunction with the American Association of Law Schools'
annual meeting in San Francisco in January. The award
recognizes Kamisars "excellence in teaching and scholarship."
PHOTO COURTESY COLUMBIA LAW SCHOOL
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Other Law School faculty members
active at the AALS annual meeting
included:
■ David L. Chambers, Wade H.
McCree, Jr., Collegiate Professor of Law
and a member of AALS' Executive
Committee, was one of two discussion
leaders for the program on "Pro Bono
and Public Service in Law Schools."
Chambers chairs the newly formed AALS
Commission on Pro Bono and Public
Service Opportunities in Law Schools.
He also was a speaker in the panel
discussion on "Performance and
Pedagogy: Research Perspectives on
Minority Students."
■ Professor Merritt B. Fox, chair of
AALS Business Associations section,
moderated the panel discussion "High
Tech Start-ups."
■ Professor Thomas E. Kauper, '60,
was one of three speakers for the
discussion of "The Regulatory Character
of Modern Antitrust Policy," which
focused on "the implications of the shift
of litigation as the dominant means of
federal enforcement" and "how
academics can best teach antitrust law in
an era when many vital building blocks
of enforcement policy do not appear in
the pages of published judicial opinions."
■ Dean Jeffrey S. Lehman, '81, was one
of nine participants in a roundtable
discussion that was part of the AALS and
American Political Science Association
Workshop on Inner Cities. Lehman also
is a member of AALS' Committee on
Nominations for 1998.
■ Francis A. Allen Collegiate Professor
of Law Richard 0. Lempert was one of
four speakers on the panel considering
"Is It Time to Replicate The American
Jury?" The American jury, published in
1965, summarized the (University of)
Chicago Jury Project's findings.
■ Assistant Professor Kyle D. Logue
spoke on "How Best to Regulate
Cigarettes" at the Law Schools breakfast
for alumni. (Logue and co-author Jon D.

Hanson discuss tobacco regulation and
propose one solution in an article that
begins on page 76.)
■ Professor Catharine A. MacKinnon
was one of four speakers for the
discussion of "Racial and Sexual
Harassment and the First Amendment."
■ L. Hart Wright Collegiate Professor of
Law James Boyd White spoke in the
program "Writing and Writing about
Writing."
Other Law School participants included:
■ Larry J. Cohen, Administrative
Academic Intern, was one of five
speakers for the program "Attorney
Satisfaction: What Tools Can We Give
Our Students to Help Them Find
Personal and Professional Satisfaction."

■

Kathy A. Okun, Assistant Dean of
Development and Alumni Relations, was
a member of a plenary session panel
devoted to "Daring to Be Great:
Maximizing Your Law Schools Potential."
■ Ann G. Unbehaun, of the
Development and Alumni Relations
Office, was a presenter at the session on
"Managing a Major Gifts Program."
■ Susan K. Weinberg, '88, Director of
the Office of Career Services, was one of
two commentators to an address by four
law school deans on "A Dean's View:
Where Are We; Where Are We Going."
The deans were from the law schools at
Columbia, Northeastern and
Pennsylvania State universities and the
City University of New York at
Queens College.

PHOTO COURTESY ERIC STEIN/UNIVERSITY OF WESTERN BOHEMIA

Honor at Home Eric Stein, '42, left, Hessel E. Yntema Professor Emeritus of Law, receives an honorary doctorate from
the University of Western Bohemia in his native Czech Republic during ceremonies in November. At
right is Western Bohemia Rector Jirt Holenda. Stein, a graduate of Charles University in Prague and an
emeritus member of the Law School faculty since 1983, was honored for his help in the postCommunist constitutional negotiations, support of Czech and Slovak law students and researchers in
the United States, and his assistance to the law faculty of the University of Western Bohemia. ln his
remarks for the occasion, delivered in Czech, Stein recounted his career devoted to the study of the art
of governance and the organization of power in divided power systems like the United Nations,
European Community, the American system of federalism, and the effort to restore Czech-Slovak
federalism. He also delivered an "historically based strong appeal for the Czech Republic to join NATO
and the European Union" and a recommendation for "a structured dialogue with Russia, which is
bound to emerge again as a great power" in the next century. "This is not just a matter of security," said
Stein. "Integration with the West should do for Central Europe what it has done for Spain and Portugal
after the collapse of the authoritarian regimes there to strengthen democracy, rule of law, economy and peace in Europe. The new democracies should advance the long-term prospects for an international
community of liberal democratic states."
LAW QUADRANGLE NOTES SPRING
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Taking the legal heartbeeai
The professions of law
and medicine share a
great deal: like the
requirement of rigorous
formal preparation before
you can practice; the
demand for sensitivity
and professionalism as
you deal with people's
most private, intimate
concerns; and the need
to cope with social and
technological changes
while retaining the core
values of the professions.

"We have a large decision to make and that is whether we are going to
have a private sector at all,"
Professor of Law Sallyanne Payton
tells participants in a conjerence 011
"Market-Driven Health Care Reform"
in November.

36

TOP: Visiting Professor Christopher
McCrudden, Reader in Law, Oxford
University and Fellow, Lincoln
College, Oxford, tells participants in
the conference on "Courting Death:
A Co11stitutio11al Right to Suicide,"
how the U.S. Supreme Court took the
unusual step of seeking out and
comparing expe,iences in other
countries as it made its decision in
the recent physician-assisted cases.
The court usually has not compared
expe1iences in other countries in
reaching its major decisions during
the past 20 years, he said.
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So it is natural that Law
School faculty members
often become deeply involved
in medical issues. And so it
was during the Fall Term,
when Professor of Law
Sallyanne Payton helped to
organize and took part in a
conference on "Market-Driven
Health Care Reform" and
Professor of Law Carl E.
Schneider, '79, organized and
participated in a conference to
assess questions about
physician-assisted suicide that
were left unanswered by last
summers U.S. Supreme Court
decision in cases from New
York State and Washington
State. The Law School
was a sponsor of the two
conferences and Dean Jeffrey
S. Lehman, '81, delivered
welcoming remarks at both
programs.

Payton set the tone for
"Market-Driven Health Care
Reform" by telling participants
that "we are at the crossroads.
We have a large decision to
make - and that is whether,
in the management of health
benefit programs, we are
going to have a private sector
at all." Payton will edit the
book that results from the
conference, which was held
in November at the Michigan
League. Co-sponsors were
the Law School and the
University of Michigan
Forum on Health Policy with
assistance from nearly a
dozen U-M programs and
health related organizations.
Every major proposal for
repairing the U.S. health care
system "involves more
government, more

l
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government regulation and
more government control,"
Payton said. The result is
likely to be "flight from the
private sector, as employers
with health benefit programs,
particularly medium-sized
employers, reconsider
whether they want to be
responsible for managing
programs whose design and
administration are controlled
through an essentially
politicized process of
government regulation."
"What happened to us?"
she asked. 'The economic
engine of fee-for-service
medicine ran the costs of the
health care system up to

levels that were not supportable - with continuing
increases of 15 percent a year
- and payors said, 'We can't
do this.' They said the key is
to get providers to pay more
attention to cost."
The result was managed
care, she said, and now many
people are calling for greater
regulation of managed care
because it has driven wedges
between patients and
physicians and has made the
health care system less trustworthy from the patients'
point of view. The public does
not like the current generation
of managed care and wants to
have health care it can trust.

Professor of Law Carl E. Schneide,; '79,
right, and Howard Brody, Director of
the Center for Ethics and Humanities
at Michigan State University, chat
prior to Brody's presentation of his
paper at a conference at the Law
School in November.

"What should we do about
managed care? Who should
do it? 'Who' is probably the
bigger question. The issue is
not just the cost of increased
regulation but the risk that
the regulation may kill
innovation because existing
stakeholders are overrepresented in the political
process that develops
regulation. Health care needs
aggressive purchasers who
represent consumers and
patients, which is to say, it
needs a strong private sector
led by large private employee
benefit plans."
The nub of the issue, she
said, is "how to fix the private
sector without killing it."
Later in the day Visiting
Adjunct Assistant Professor of
Law Dana Muir, '90, spoke to
participants on "Is ERISA
[Employment Retirement
Income Security Act] an
Adequate Vehicle?" Muir is a
Professor of Business Law in
the U-M School of Business.
Among other speakers at
the conference was Harris W
Fawell, R-Ill., chairman of the
Subcommittee on EmployerEmployee Relations of the
House Education and the
Workforce Committee, who
spoke on "Expanding SelfInsurance for Small Business."
Rep. Lynn Rivers, D-Mich.,
from Ann Arbor, also
participated as a panelist.
In the conference on
"Courting Death: A Constitutional Right to Suicide,"
held at the Law School in
November, eight specialists
from more than a half dozen
universities discussed
physician-assisted suicide
(PAS) from a variety of angles
in light of the U.S. Supreme
Courts decision last summer

that PAS is not a constitutionally
guaranteed right. The
program was sponsored by
the Law Schc;:,ol, the University
of Michigan Medical School's
Program for Society and
Medicine, and the Health
Law Society.
The modern legal history
of the PAS issue begins in the
mid-1970s with the Karen
Ann Quinlan case, Schneider
explained. In that case, the
New Jersey Supreme Court
permitted a comatose young
woman to be removed from a
ventilator. Quinlan lived on
for nine more years, but her
case set a precedent for
thinking about end-of-life
issues in terms of rights.
In 1990, Schneider said,
the case of Nancy Beth
Cruzan sounded a trumpet
blast "in a crescendoing
reform call." Although the
Supreme Court ruled in that
case that a state could
constitutionally require
that there be clear and
convincing evidence that a
patient in a persistent
vegetative state would have
wanted nutrition and
hydration to be withdrawn,
the Court seemed to suggest
that there was a constitutional
right to refuse medical
treatment. "Quinlan and
Cruzan transformed public
debate" and were followed by
law-making efforts in many
states, Schneider said.
Last summer, the Supreme
Court considered Washington
v Glucksberg and Quill v.
Vacca. Those cases raised the
question whether statutes in
the states of Washington and
New York making it a crime
to assist in a suicide were
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constitutional. Although six
Justices wrote opinions in the
two cases, they agreed that
the statutes were not
unconstitutional. The issue
thus seems likely to return to
the states.
And the states have indeed
been active. A referendum to
legalize PAS had passed in
Oregon prior to the Supreme
Courts decision but its
application had been held in
abeyance by litigation and the
state legislatures reluctance.
After the Supreme Courts
decision, however, Oregon
voters re-passed the proposal
by a considerable margin, and
Oregon thus seems likely to
become the location of the
first American experiment in
a formalized system of
physician-assisted suicide.
In his paper, Schneider
outlined his reasons for
considering constitutional
adjudication a bad way to
make bioethical policy in
areas like PAS. He noted that
in such areas the Constitution
gives judges little guidance,
thus casting judges back on
their own resources. Yet those
resources are not, Schneider
argued, suitable for making
bioethical policy. Law school
prepares students superbly
well to read cases and to
analyze legal doctrine, but not
so well to read public policy
literature. Courts are wellequipped to collect
information about specific
events but poorly equipped to
learn how a social institution
like medicine works. And,
Schneider suggested, a close
reading of judicial opinions
suggests that judges simply
have failed to understand the
arguments that states have
38

made to justify their
prohibitions of physicianassisted suicide.
Speaking from the
perspective of his position as
a Reader in Law at Oxford,
Visiting Professor Christopher
Mccrudden noted that
"theres quite a lot of indirect
use of the Dutch, English and
European experience in
Glucksberg. Whats curious
about this is that it goes
against other cases in the last
20 years or so. In other
words, in landmark cases like
the abortion case Roe v. Wade
and the death penalty cases,
the Court did not look to
comparative experiences in
other countries. In the PAS
cases, however, it did:'
In response to a questioner,
Mccrudden acknowledged
that dealing with the PAS
issue at the state level could
lead to "a very distasteful
trade."
'Tm presenting it as a
dilemma," he said. "How you
get out of this I'm not at all
sure."
Canadian sociologist
Arthur Frank, who supports
"a mediation system ... some
way of taking this out of our
court system," said his
extensive reading of books on
the subject has given him
three guideposts for the
debate:
1. "Families and others
want to do the right
thing" in end-of-life
cases. "The problem is
that they don't know
what is the right thing."
2. 'The law must not disrupt
relationships - if you
don't assure me that you'll
help me when I need it, I'll
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have to go off the bridge
now."
3. "Society can't allow mercy
killing until all other care
is a right," including
palliative care.
When all is said and done,
concluded Clarence Darrow
Distinguished University
Professor of Law Yale
Kamisar, an expert on the
issue and an opponent of
PAS, the supporters of
physician-assisted suicide
suffered a serious setback in
the U.S. Supreme Court last
summer - at the very least
they lost a great deal of
momentum. That does not
mean, however, that the
debate has ended. There was
a good deal of ambiguity in
the Court's decision,
according to Kamisar.
These conclusions evolved
through the presentation of
papers that considered sides
of the issue as different as
analyses of each justices
opinion to the relationship
between the individual who
may use PAS and the society
in which he lives and dies.
Here is the full conference
lineup of papers and
presenters:
■ "Ambivalent Unanimity:
An Analysis of the Supreme
Courts Holding," by Sonia
Suter, '94, a Fellow with the
Greenwalt Fellowship
Program in Washington, D.C.,
and a former Visiting
Professor at the law School.
■ "Assisted Suicide and the
Problem of Individually
Determined Collective
Rationality," by U-M Law
School Assistant Professor
Peter Hammer.

■

"The Supreme Court and
Palliative Care: Principled
Distinctions or Slippery
Slope," by Rebecca Dresser,
Professor of law and member
of the Center of Biomedical
Ethics in the Medical School,
Case Western Reserve
University.
■ "Death and the
Constitution: Public Policy
and the Courts," By Carl E.
Schneider, '79, of the law
School.
■ "A Part of the Main ... ?
The Physican-Assisted Suicide
Cases and Comparative Law
Methodology," by Christopher
McCrudden.
■ "Eugenic Euthanasia in
Early 20th Century America,
Compared with PhysicianAssisted Suicide Today," by
Martin Pernick, Professor of
History, University of
Michigan.
■ "Physician-Assisted Suicide
in the Courts: Moral
Equivalence, Double Effect
and Clinical Practice," by
Howard Brody, a physician
and Director of the Center for
Ethics and Humanities in the
College of Human Medicine,
Michigan State University.
■ "From Story to law:
Euthanasia and End-of-Life
Care," by Arthur Frank,
Professor of Sociology,
University of Calgary.

FACULTY

Winter term visiting faculty warm classroom exchanges
One of the bright spots
in what can be a bleak
Winter Term - weather
wise - is the appearance
of visiting teachers with
fresh approaches to legal
subjects.
This Winter Term the
Law School tradition of
presenting students with
visiting faculty members
who challenge them and
excite their thinking
continues. In addition to
those visiting faculty
members who are able
to spend the entir~
academic year at the
Law School, more than
20 visiting faculty
members are sharing
their expertise with
students, colleagues and
others during the
Winter Term.
Winter Term Visiting
Professors include:

T. Alexander Aleinikoff,
a Senior Associate at the
Carnegie Endowment
for International Peace
and a Professor of Law
at Georgetown Law
Center, is former
Professor of Law at the
Law School and former
General Counsel of the
U.S. Immigration and
Naturalization Service.
He also has served as a
resident associate at the
Carnegie Endowment
for International Peace.
A graduate of Yale Law
School and Swarthmore
College, he has taught
courses in constitutional
law, immigration and
nationality, legislation
and public law, and race
and gender discrimination. At Michigan,
he is teaching a short,
intensive course on
immigration.

Sheldon H. Danziger
is Professor of Social
Work; Professor of
Public Policy; Faculty
Associate in Population
Studies; Director of the
Research and Training
Program on Poverty, the
Underclass and Public
Policy; and Director of

the Center on Poverty,
Risk and Mental Health
at the University of
Michigan. He received
his Ph.D. in economics
from the Massachusetts
Institute of Technology;
his research focuses on
trends in poverty and
inequality and the
effects of economic and
demographic changes
and government
social programs on
disadvantaged groups.
He is co-teaching Social
Welfare Policy with
Professor of Law and
Dean of the Law School
Jeffrey S. Lehman, '81.
Matthew W. Frank, '86,
is a partner at Caplin
and Drysdale, where he
works on tax matters
with an emphasis on
international law. He
formerly served as an
Assistant United States
Attorney for the Central
District of California in
Los Angeles. He has
represented the National
Football League in U.S.
Tax Court and is coeditor of the Tax
Litigation Alert newsletter of the ABA
Committee on Tax
Litigation. He is teaching
International Tax.
Rod M. Glowgower is
rabbinic advisor for
B'nai B'rith Hillel
Foundation, serving the
University of Michigan
and Ann Arbor. He has
been a lecturer at
Midrasha College of
Jewish Studies in
Southfield and a previous
visitor at the Law
School. He is teaching
Jewish Law

and served as a trial
attorney with the
Antitrust Division of the
U.S. Department of
Justice.

Karthigasen Govender,
LL.M. '88, is a Professor
of Public Law at the
University of NatalDurban and a member
of the South African
Human Rights Commission. At Michigan, he
is teaching a course on
South Africa with Wade
H. McCree,Jr., Collegiate
Professor of Law David
L. Chambers.
Scott E. Masten,
Professor of Business
Economics and Public
Policy at the University
of Michigan School of
Business, is teaching
Economic Analysis of
the Law.
Tracey L. Meares, an
Associate Professor of
Law at the University of
Chicago Law School, is
teaching Regulation of
Lawyers and a seminar
on Criminal Justice:
An Interdisciplinary
Approach. At Chicago,
she teaches criminal
justice, legal profession
and remedies. Meares
clerked for Judge
Harlington Wood of the
U.S. Court of Appeals
for the Seventh Circuit

Roberta j. Morris is
teaching Patent Law. She
has a law degree from
Harvard Law School and
a doctorate in physics
from Columbia
University and previously
has lectured at the Law
School. She has
practiced privately in
New York City and
served as Assistant
General Counsel for
Mount Sinai Medical
Center.
Alan R. Palmiter, '80, a
Professor of Law at
Wake Forest University
School of Law, is
teaching Corporate
Finance and Securities
Regulation. At Wake
Forest, he teaches civil
procedure, corporations
and securities
regulation.

Continued on Page 40
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William M. Richman is
teaching Jurisdiction
and Choice of Law. He
is a Professor of Law at
the University of Toledo,
where he teaches civil
procedure, conflict of
laws, evidence, judicial
administration and
jurisprudence. He
received his law degree
from the University of
Maryland Law School,
where he was Assistant
Editor of the Maryland
Law Review. Richman
clerked for Judge Joseph
H. Young of the U.S.
District Court for the
District of Maryland. He
is the author of several
books, including

Understanding Conflict of
Laws.

Cindy A. Schipani is
teaching Enterprise
Organizations. She is
Professor of Business
Law at the University of
Michigan School of
Business and was the
Universitys 1995-96
Louis and Myrtle
Moskowitz Research
Professor in Business
and Law. She received
her law degree from the
University of Chicago
School of Law and
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clerked for Justice
Charles L. Levin, '47, of
the Michigan Supreme
Court. She chairs the
Business Schools
Corporate Governance
project, sponsored by
the Alfred P. Sloan
Foundation. Her
research interests
include corporate
governance, analysis of
directors' duties and
issues of liability for
environmental
violations.
Cynthia Starnes,
Professor of Law at
Detroit College of Law,
is teaching Contracts
and Commercial
Transactions. At Detroit,
she teaches commercial
law, contracts and family
law. She earned her JD.
at Indiana University
Law School, where she
was Note and
Development Editor of
the Indiana Law Review,
and her LL. M. from
Columbia University
Law School. She has
been an instructor at
Florida State University,
a clerk for the Indiana
Court of Appeals at
Indianapolis, and an
attorney for the Womens
Legal Clinic in
Indianapolis.
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Laurence D. Connor,
'65, senior litigation
member at Dykema
Gossett in Detroit,
specializes in complex
business and tort
litigation, trials, appeals
and alternative dispute
resolution. Chairperson
of the Michigan State
Bar Section on
Alternative Dispute
Resolution, he is
teaching an Alternative
Dispute Resolution
Workshop.
John Tiley, a Professor
of Law at the University
of Cambridge and a
lecturer for the
International Law
Workshop this year and
last year, is teaching
Comparative Tax Law.

Andrew P. Buchsbaum,
principal staff attorney
for the Midwest office of
the National
Environmental Law
Center, is teaching
Federal Litigation:
Environmental Case
Study.

William E. Fisher, an
estate planning specialist
and partner at Dykema
Gossett in Detroit, is
teaching Estate and Gift
Tax. A member of the
American College of
Trust and Estate Counsel
and a frequent speaker
at estate planning
institutes, he also serves
as advisor for closely
held businesses.
Alison Hirschel,
Director of Planning for
Community Legal Services,
Inc, in Philadelphia, is
teaching a seminar on
Law and the Elderly: She
received her law degree
from Yale Law School
and clerked for the Hon.
Joseph S. Lord Ill in the
U.S. District Court for
the Eastern District of
Pennsylvania.

ADJUNCT
PROFESSORS:
Elizabeth M. Barry,
'88, Interim Co-General
Counsel for the
University of Michigan,
is teaching Law of
Higher Education. She
formerly was Director of
Academic Human
Resources for the
University of Michigan
and University Attorney
for Harvard University.
She also has lectured at
Harvard University
Graduate School of
Education.

Adjunct Professor at
Georgetown Law Center.

Timothy Dickinson,
'79, is teaching a
seminar in Advanced
International Commercial
Transaction. A partner
in Dickinson Landmeier
L.L.P., he is of counsel
to Miller, Canfield,
Paddock and Stone,
P.L.C. and maintains a
limited relationship with
his former firm, Gibson,
Dun & Crutcher L.L.P.
He practices in
international commercial
transactions, foreign
sales and investment,
economic sanctions and
foreign claims, export
regulations and
enforcement, European
Community law and
public international law
and has been an

Steven Rhodes, '73,
Chief U.S. Bankruptcy
Court Judge for the
Eastern District of
Michigan, is teaching a
seminar on Chapter 11
Bankruptcy:
Mark D. Rosenbaum,
General Counsel for the
American Civil Liberties
Union, is teaching a
seminar on Public
Interest Litigation. He
specializes in poverty
and homelessness
legislation, immigrants'
rights, workers' rights,
civil rights and First
Amendment issues. He
has taught at Loyola
Law School, Harvard
Law School and the
University of Southern
California Law Center.

FACULTY
---

Edward R. Stein, '66,
a specialist in civil
litigation with the firm
of Stein, Moran &
Westerman in Ann
Arbor, is teaching an
intensive course on
Trial Practice.

Michel Waelbroeck, '69

Visiting Professor, of
Liedekerke Wolters
Waelbroeck and
Kirkpatrick in Brussels,
is teaching an intensive
short course on
European Community
Law.

1prison
Clinics link arms in four~state
litigation reform case
Legal cases and law school schedules
notoriously run on different tracks. For
clinical law professors like Paul D.
Reingold, this kind of out-of-sync timing
often frustrates his search for cases that
are laced with useful educational material
as well as solid legal substance for
his students.
Reingold, who directs the Michigan Clinical
Law Program, the Law School's civil-criminal
law clinic, found himself in one of these timeout-of-joint situations in summer 1996 when
the call came up for all four states of the
federal Sixth Circuit to join in a case testing a
provision of the Prison Litigation Reform Act
(PLRA) of 1996. Reingolds clinic students were
gone for the summer, and the case could not
wait until he had students available again to
work on it.
So he took the case himself - a rare
opportunity to work with clinical faculty and
attorneys from four states.
"When the Sixth Circuit calls and asks you
to help out, it is hard to say no," Reingold says.
"And once I saw that I would be co-counseling
with colleagues from other schools, the
decision to take the case was easy."
The case.John L. Wright v. Terry Morris, et al.
(Nos. 95-1837, 95-4160, 95-6366, 95-6451),
had arisen when judges of the U.S. Court of
Appeals for the Sixth Circuit found themselves
facing the question of whether the PLRA
requirement that a prisoner exhaust every
administrative step before filing suit applied to
cases pending before the appeals court when
the PLRA went into effect on April 26, 1996.
Since law school clinics often are involved
in prisoner-related issues, the court contacted
clinics in the four states of the circuit:
Michigan, Kentucky, Ohio and Tennessee. The
consolidated cases ultimately involved
attorneys from the Vanderbilt [Law School]
legal Clinic and the University of Akron
School of laws Appellate Review Office, as
well as the Michigan Clinical law Program.
"Because we were dealing with four states'

corrections systems, administrative procedures
and state laws - on an issue of first
impression nationally - the case would have
made a great educational tool for my clinic
students if any had been available to work on
it," Reingold says.
Reingold and his colleagues argued that the
PLRA did not apply to appeals that already
were pending when the law went into effect.
'The stakes were high, because if we lost, some
1,500 cases would have been remanded,"
Reingold explains. He and his colleagues won
their case at the appeals court in April 1997.
Because the PLRA language is "explicitly
prospective and there is no reason to think that
Congress intended a retroactive effect, we will
not apply the new administrative exhaustion
requirement to these cases where appeals were
pending in this court on April 26, 1996, the
day the PLRA was enacted," two of the three
sitting judges ruled. "These four cases are
properly before this court, and can be decided
without undertaking administrative
exhaustion."
Judge Gilbert Merritt dissented: "Applying
the new statute to pending cases will not upset
settled expectation or vested rights of any kind.
All legitimate interests are served by such a rule
- the prisoner with a valid grievance, the
states which have created a fair process for
adjudicating such claims and the federal courts
which are now assigning such cases to pro se
law clerks and staff attorneys because we are
unable to cope with the volume of such cases
or treat them in the same way that we treat
regular federal question and diversity cases."
In October the U.S. Supreme Court denied
certiorari in the case, leaving intact the appeals
court ruling that pending cases were not
affected by the PLRA administrative
exhaustion provision.
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