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INTRODUCTION

In the United States as throughout the world, trade policy seems to
be evolving at breakneck speed today, goaded by both internal politics
and an increasingly integrated world economy. Hidden in the controversy
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and hysteria accompanying this transformation,' the "Rule of Law"
(ROL)2 has been growing, unheralded and unrecognized, within the
international trading system. Recent innovations and developments in the
field of international trade allow nations to negotiate binding laws
governing conduct in trade, which extend to both nations and their sub-
parts. Safeguards are in place to ensure that these laws, when domesti-
cally implemented, are as transparent as possible. Nations have also made
efforts to coordinate the substance of their laws, in an attempt to harmo-
nize the international body of trade law. Most impressively, a "court"
now sits and adjudicates disputes over compliance with these laws, with
the power of economic sanctions behind it.

This study focuses on the emergence of ROL in U.S. international
trade policy, a development which merits closer examination for the fol-
lowing reasons. 3 First, the United States must still be considered the

1. See, e.g., RAVI BATRA, THE POORING OF AMERICA, COMPETITION AND THE MYTH OF
FREE TRADE (1994); Ross PEROT & PAT CHOATE, SAVE YOUR JOB, SAVE OUR COUNTRY:
WHY NAFTA MUST BE STOPPED Now! (1993); Joan Claybrook, Fast Track Can Be Hazard-
ous to Your Health, W. POST, May 17, 1991, at A25. See also Keith Bradsher, Battles on
Trade Are Far From Over, N.Y. TIMES, Nov. 20, 1993, at 45; Paul Blustein, WTO Ruling
Draws Fierce Criticism: Buchanan, Nader Groups Assail Decision Against U.S. on Fuel
Imports, W. POST., Jan. 19, 1996, at F3.

2. Although touted as the great accomplishment of Western Civilization, and bandied
about as the ultimate ideal in law, the term "Rule of Law" has managed to elude a consistent
definition. Fortunately, it has gathered an entourage of core concepts that enable us to discuss
the subject. As a foundation, the laws of a Rule of Law society must be certain, stable,
predictable, and yet amenable to change. While maintaining this delicate balance, they must
also exhibit a general congruence with the community's values (here, the community of
nations). Finally, the laws must be universally applicable by neutral and independent persons
or bodies, and overseen by a control authority capable of requiring compliance and enforcing
sanctions. See e.g., LON FULLER, THE MORALITY OF LAW 108-18 (2d ed. 1969); FRIEDRICH
HAYEK, THE ROAD TO SERFDOM 72-87 (1944); JOHN RAWLS, A THEORY OF JUSTICE 235-43
(1971); JOSEPH RAz, THE AUTHORITY OF LAW: ESSAYS ON LAW AND MORALITY 210-29
(1979); Joseph Raz, The Rule of Law and its Virtue, in LIBERTY AND THE RULE OF LAW 3
(Robert L. Cunningham ed. 1979); GEOFFREY DE Q. WALKER, THE RULE OF LAW: FOUNDA-
TION OF CONSTITUTIONAL DEMOCRACY (1988); Francis J. Mootz III, Is the Rule of Law
Possible in a Postmodern World?, 68 WASH. L. REV. 249 (1993); Margaret Jane Radin,
Reconsidering the Rule of Law, 69 B.U.L. REV. 781 (1989).

3. Analysis of U.S. trade policy for purposes of this study shall reference numerous
international agreements and institutions to which the United States is a party, namely: the
World Trade Organization (formerly, the General Agreement on Tariffs and Trade), created by
the Agreement Establishing the World Trade Organization, Apr. 15, 1994, 33 I.L.M. 1144
(1994) [hereinafter WTO Agreement]; the General Agreement on Tariffs and Trade, opened for
signature Oct. 30, 1947, 61 Stat. A3, 55 U.N.T.S. 187 [hereinafter GATT 1947]; the General
Agreement on Tariffs and Trade 1994, 33 I.L.M. 1154 (1994) [hereinafter GATT 1994];
Uruguay Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1995) [hereinafter
Uruguay Round Implementation Act]; the North American Free Trade Agreement, Dec. 17,
1992, U.S.-Can.-Mex., 107 Stat. 2066, 32 I.L.M. 296 (1993) (entered into force Jan. 1, 1994)
[hereinafter NARITA]; North American Free Trade Agreement Implementation Act, Pub. L. No.
103-182, 107 Stat. 2057 (1993) [hereinafter NAFTA Implementation Act]; the Canada-U.S.
Free Trade Agreement, Jan. 2, 1988, 27 I.L.M. 281 (1988) (entered into force Jan. 1, 1989)
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leader in international trade policy, and a ROL order without the most
important trading entity would make little sense.4 Second, the United
States is probably the foremost proponent of instituting a ROL order in
international trade,' though, ironically, it may also be the prime culprit in
adhering to certain power-ordered relationships. Third, it seems only fair,
if not natural, to extend the United States' domestic respect for the ROL
to international relations. The exercise of such relations under a rule-
oriented order brings these dealings much closer to the notions of "fair-
ness" and "due process" that govern our domestic affairs. Fourth, the
United States has also expressed interest in helping to foster ROL
systems in foreign countries 7 (although it has not always acted in this
fashion). An international economic ROL system may help familiarize

[hereinafter CUSTFA]; and the United States-Canada Free-Trade Agreement Implementation
Act of 1988, Pub. L. No. 100-449, 102 Stat. 1851 (codified at 19 U.S.C. § 2112 (1988))
[hereinafter CUSFTA Implementation Act]. Bilateral and unilateral trade issues and policies
will also be discussed, where relevant. The U.S.-Israel FTA will not be covered because of its
relatively small scope. United States-Israel Free Trade Agreement, Apr. 22, 1985, 24 I.L.M.
653 (1985); United States-Israel Free Trade Area Agreement Implementation Act of 1985, Pub.
L. No. 99-47, 99 Stat. 82 (codified at 19 U.S.C. § 2112 (1988)).

4. The most obvious example of the need for U.S. support is provided by the collapse of
the International Trade Organization (ITO) in 1947 when the United States withdrew its
sponsorship (more on this later). Following the completion of GATT 1994, however, several
dozen countries ratified the pact without awaiting its result in the United States. Raymond
Vernon, The World Trade Organization: A New Stage In International Trade and Develop-
ment, 36 HARV. INT'L L.J. 329, 332 (1995). Also worth noting are the recent negotiations
spearheaded by the EU regarding the global opening of financial markets (the first global deal
negotiated under the WTO). See, Dean Foust & Bill Javetski, The World Financial Pact:
Washington Plays Hard to Get, Bus. WK., Aug. 14, 1995, at 51. Even though the United
States pulled out of these talks, the agreement still surged forward and may be successful in
its aims. See, The WTO's Big Hitchhiker, EUR. WALL ST. J., Jul. 31, 1995, at 10; Bhushan
Bahree & Charles Goldsmith, WTO Countries Agree to Relax Curbs on Foreign Banking,
Financial Services, WALL ST. J., Jul. 27, 1995, at A2. Similarly, after the ITO was conceived,
Liberia was the only country to ratify the ITO Charter before seeing if the United States did.

5. See, e.g., U.S.-Sino Relations - Intellectual Property Rights: Hearings Before the
Subcomm. on E. Asian and Pac. Affairs of the Senate Comm. on Foreign Relations and the
Subcomm. on Asia. and the Pac. and Int'l Econ. Policy and Trade, 104th Cong. (1996)
(statement of Ambassador Michael Kantor); Trade Agenda: Hearings Before the Senate Comm.
on Finance, 104th Cong. (1995) (statement of Ambassador Michael Kantor).

6. On the other hand, some may favor the United States' ability within a power-oriented
framework to force changes in other countries' domestic policies regarding human rights,
environmental protection, labor standards, and such. However, the United States has moved
away from using its trade muscle to influence such policies, as indicated by the annual debate
in Washington about the renewal of Most Favored Nation (MFN) status with human rights for
China. See, e.g., Mary McGrory, The Price Is Rights, WASH. POST, May 31, 1994, at A02;
Robert S. Greenberger & Michael K. Frisby, Clinton Renews China's Status for Trading,
WALL ST. J., May 27, 1994, at A3.

7. The Hon. Glenn Robert Lawrence, Are We Exporting Our Legal System?, 41 FED. B.
NEWS & J. 672 (1994); Hearing Before the House Int'l. Rel. Comm., 104th Cong. (1995)
(statement of Penn Kemble, Deputy Director, USIA).

8. See, e.g., Cuban Liberty Act, Pub. L. No. 104-114 (1996); see also, infra, AMERICAN
FOREIGN POLICY AND THE RULE OF LAW (Report of the International Law Committee of
National Lawyers Guild, 1966).
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those countries with some of the institutions, procedures, and benefits (as
well costs) of the ROL system. Finally, some argue that the development
of U.S. constitutional doctrine profoundly impacts the evolution of other
legal systems abroad. 9 Therefore, the constitutional responses of the
United States may be the most important of any nation's for purposes of
understanding national legal responses to trade liberalization.

The significance of these developments deserves heightened attention
in light of present questions surrounding U.S. economic internation-
alization. As a response, this study aspires to prompt dialogue regarding
the emergence of the ROL in this area so that better informed conclu-
sions can be reached. A central focus of the debate must be the U.S.
Constitution, which has often conflicted with the ROL developments.
Some of these debates reflect the evolution of constitutional interpreta-
tion in the face of increasing international economic integration. Other
battles may have merely been "phantom" conflicts, with special interest
and protectionist groups seizing upon questionable readings of the
Constitution in order to bolster their opposition to certain reforms.'" Of
course, there have been legitimate clashes; however, they have mostly
been resolved in the direction of facilitating the course of international
trade. And thus far, the difficult questions have been skirted. Most
importantly, has the movement toward the ROL proceeded at the expense
of U.S. constitutional integrity? And if so, what does this say about how
well the Constitution is equipped to deal with a global society?

This study begins with an overview of an alternative to the Rule of
Law system - the "power-oriented framework." An examination of that
framework will reveal the extent to which the current trade order has
diverted from it. The brunt of the analysis then covers the major reforms
in U.S. international trade policy. We shall observe a curious dialectic in
which these reforms struggle to achieve a more ROL-based order, and yet
face opposition from their domestic ROL master, the U.S. Constitution.

9. See, e.g., Lawrence W. Beer, The Influence of American Constitutionalism in Asia, in
AMERICAN CONSTITUTIONALISM ABROAD 113, 114 (George Athan Billias ed., 1990) ("United
States constitutionalism remains an important reference point because of America's power, but
also because many Asians accept the inherent transcultural value of a few elements in
America's approach to democratic government and law"); see also, CONSTITUTIONALISM AND
RIGHTS: THE INFLUENCE OF THE UNITED STATES CONSTITUTION ABROAD (Louis Henkin &
Albert Rosenthal eds., 1990); KLAUS VON BEYME, AMERICA AS A MODEL (1987); ALBERT P.
BLAUSTEIN, THE INFLUENCE OF THE UNITED STATES CONSTITUTION ABROAD (1986).

10. Regarding one such conflict (the treaty/executive agreement debate, discussed infra),
Myres S. McDougal and Asher Lans wrote fifty years ago, "At ... times the theme is, more
bluntly, that there are special minority interests in this country that must be given a delusive
protection however much the interests of the whole nation ... may suffer." Myres S.
McDougal & Asher Lans, Treaties and Congressional-Executive or Presidential Agreements.
Interchangeable Instruments of National Policy, 54 YALE L.J. 181, 188 (1945).

(Vol. 17:967
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The purpose of this analysis is not to prove that these reforms are either
constitutional or unconstitutional. Rather, the intent is to inform the
reader of this conflict, and to provide him/her with a matrix in which to
form an informed opinion of the greatest reforms which are yet to come.

A story of the emergence of the ROL in U.S. trade policy must also
include a tale of how the United States came to accept a system of
external "controls" over itself. This story is two-part: first, about the
United States as a sovereign nation vis-a-vis other nations, and second,
about the United States vis-A-vis the states (the federalism issue).

I. THE RULE OF LAW

In order to understand the concept of an international Rule of Law,
one must understand what it is not. As John H. Jackson has discussed,
the primary alternative to a rule-based trading system is a power-oriented
one, where nations with comparatively greater power or economic clout
determine the operational guidelines of trade, and where the lesser
countries must accept it or be left out of the system." Among the major
economic powers, there is a constant pull toward "beggar-thy-neighbor"
policies, because economic superiority is the linchpin of their control.
The goal in a power-oriented system is not to make the pie bigger, but
to receive a comparatively larger share of it. In the process, basic trade
economics shows that the absolute share received by all diminishes.

Although the United States has largely embarked upon a rule-orient-
ed course, aspects of a power-oriented framework still persist in its trade
relations. Negotiations with non-GATT nations are governed to a large
extent by power dynamics - a fact well illustrated by the United States'
recent tangles with China over intellectual property rights12 and its acces-
sion to the World Trade Organization (WTO). 13 And though a primary
aim of the Uruguay Round negotiations was to obtain political commit-
ments decrying the use of unilateral measures to resolve disputes,' 4 the
United States still remains enamored with power tactics in its dealings
with the WTO nations as well. The United States' unilateral weapons are

11. See John H. Jackson, THE WORLD TRADING SYSTEM: LAW AND POLICY OF INTERNA-
TIONAL ECONOMICS 10, 85-88 (1989).

12. See generally, Paul Kullman, Intellectual Property Rights Enforcement Agreement
Commits China to Strong Measures to Curb Policy, Bus. AM., Jan./Feb. 1996; Old China, New
China Woes, NEWSWEEK, April 1, 1996.

13. The WTO is the organization that has been created as the umbrella structure under
which the GATT functions are conducted. See WTO Agreement, art. 2.

14. 2 THE GATT URUGUAY ROUND: A NEGOTIATING HISTORY (1986-1992) 2670 (Teren-
ce P. Steward ed., 1993) (hereinafter NEGOTIATING HISTORY).

Summer 1996)
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notorious, to say the least. Section 301 and its siblings, 5 although
designed to engender negotiations, 16 give rise to more diatribe than
dialogue, and the processes they initiate often degenerate into useless
displays of brinkmanship designed to create fleeting images of strength
and conviction.

The results obtained through the deployment of such unilateral
measures suggest that the transaction costs may outweigh any extra gains
the United States is able to squeeze out through the exercise of its
power.'7 Power-oriented trade tactics involve a great deal of expensive
and time-consuming flexing and posing. 8 Moreover, the deals worked
out under the '301' statutes are often little more than eleventh-hour com-
promises calculated not so much to address the inherent problems behind
the conflict, but to save face for the national representatives involved.' 9

Furthermore, third countries can take advantage of the concessions the
United States wins, either through most favored nation (MFN) rights or
through voluntary extensions by the country at issue." Thus, as the
United States watches the results of its time, labor, and political capital
benefit nations which stood by the sidelines, the United States cannot say
a word in protest - after all, the MFN philosophy is an integral leg of
the international trade order's constitutional tripod.2' If there are indeed

15. The 1988 amendments to the Trade Act of 1974 created "Super 301," "Special 301,"
and "Telecommunications 301." Super 301 requires indentification of major trade barriers in
priority foreign countries. 19 U.S.C. § 2411-20 (1994). Special 301, codified at 19 U.S.C. §
2242 (1994), addresses intellectual property issues. Telecommunications 301 attempts to open
foreign telecommunications markets. 19 U.S.C. § 3106 (1994).

16. Trade Agreements Act of 1979, Pub. L. No. 96-39, 1979 U.S.C.C.A.N. (96 Stat.) 515.
17. One studies estimates that the overall financial gains from successful market openings

from unilateral strong-arm tactics like Section 301 are likely to total only about 4-5 billion
dollars. THOMAS 0. BAYARD & KIMBERLY ANN ELLIOTT, RECIPROCITY AND RETALIATION IN
U.S. TRADE POLICY 68 (1994).

18. See, e.g., David Friedman, A Lack of Respect; Washington Was Not Making Extreme
Demands on the Japanese During the Trade Negotions. But Tokyo Fought the Terms Vocifer-
ously. Is It Time to Re-Think U.S.-Asian Relations?, L.A. TIMES, July 2, 1995, at 1; James
Risen and Evelyn Iritani, News Analysis; Both Sides in Dispute Wary of Escalation, L.A.
TIMES, June 28, 1995, at Al.

19. The recent United States-Japan automobile parts dispute provides a prime example.
See, e.g., Jay Mathews, U.S. Business Skeptical About the Deal, WASH. POST, June 20, 1995,
at F01; Terry Atlas, Trade Pact Saves Face All Around, CHI. TRIB., June 29, 1995, at 1.

20. See, e.g., Amy Chew, Business beams on IPR breakthrough, S. CHINA MORN. POST,
Mar. 17, 1995, at 7 (noting that the intellectual property rights agreements deliberately covered
only U.S. entities); but see, Julie Wolf, EU to Press China to Open Markets, GUARDIAN, April
14, 1995, at 11 (reporting that the EC had received assurances from Beijing that the recent
agreement between China and the United States on intellectual property rights would be
extended to European companies); see also, EU Copyrights Covered, S. CHINA MORN. POST,
Apr. 20, 1995, at Business 5.

21. The others are national treatment and the binding of tariffs. See, JOHN H. JACKSON,
WORLD TRADE AND THE LAW OF GATT 194 (1969) ("The substantive obligations of GATT

[Vol. 17:967
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areas where the United States can benefit from power-oriented tactics
instead of multilateral approaches, then these areas would be those where
the United States remains the primary international manufacturer and
supplier of a product. Of course, very few such areas remain.22

It is not hard to conclude that the movement towards the ROL is the
right direction for the United States and that a return to a power-oriented
system would not be beneficial. Even if this were not so, it is also
uncertain how much longer the United States can rely on its economic
strength to win such concessions. Although the United States is clearly
the strongest of the trading nations,23 the gap is narrowing and will
continue to narrow. With the growing presence of the developing and
newly industrialized countries and the booming domestic markets within
those nations, 24 it will be beneficial for the United States in the long run
to wean itself and its trading partners off the power-oriented framework
now.

II. THE ELEMENTS OF RULE OF LAW IN U.S. TRADE POLICY

A. The Rule of Law Holding Court

A legalistic culture is the heart of a Rule of Law society. Because of
their important role in the establishment of the ROL, dispute resolution
mechanisms may be the most important subject of the present analysis.

As in the other areas of reform, U.S. support for the international
dispute resolution system is essential to its survival and vitality. Thus,
the question on everyone's mind is whether the United States will defer
to the international trade system (and the WTO) or whether it will insist
on operating above the law.25 The answer depends on whether the United

can be grouped into three types: (1) tariff commitments; (2) Most-Favored-Nation treatment;
and (3) a series of commitments regarding other nontariff trade barriers."); id. at 277 (defining
national treament provisions of the GATT as the means to meet the third GATT obligation of
regulating nontariff barriers).

22. Examples of sectors in which the United States remains the primary international
manufacturer and supplier of a product are in the markets of: cereals, 48.6%, firearms and
ammunition, 62.1%, and aircraft, 43.5%. 1994 INT'L TRADE STAT. Y.B. 19, 203, 236, U.N.
Sales No. E/F.96.XVII.2, vol. II.

23. Total Imports and Exports by Regions and Countries and Areas, id. at S2-S 15.
24. The Department of Commerce estimates that over 75% of the expected growth in

world trade over the next two decades will come from the developing and newly industrialized
countries (NICS). See The Big Emerging Markets, Bus. AM., Mar. 1994, at 4. In addition, it
predicts that by 2010, the "big emerging markets" (BEMs) will be importing more than the EU
and Japan combined. See Betting on the BEMs; big emerging markets, Information Access Co.,
Dec. 1994, available in LEXIS, Nexis Library, CURNWS File.

25. See generally, Implementation of the Uruguay Round Trade Agreements and Estab-
lishment of the World Trade Organization, Hearing Before the House Ways and Means Trade

Summer 1996]



Michigan Journal of International Law

States is willing to relinquish some of its judicial and quasi-judicial
authority to international bodies.2 This represents a dangerous incursion
into the United States' (and many of its trading partners') established
notions of sovereignty. Indeed, the pragmatists fear that a binding dispute
resolution system may lead to recalcitrance on the part of the major
trading powers, thus de-legitimizing the entire system.27

Because private parties will not be directly involved in the WTO's
dispute resolution system, the judicial and quasi-judicial authority that
must be relinquished is not as "concrete" as the authority that would
have been involved if private parties were involved. Conversely, private
parties lie at the heart of the North American Free Trade Agreement (and
previously, the U.S.-Canada Free Trade Agreement) resolutions of
antidumping (AD) and countervailing duty (CVD) disputes, as well as
investment cases. 2

' Thus, in those agreements, the relinquishment of
judicial authority was one of the most sensitive issues.

1. Supranational Dispute Resolution

Ambivalence over the appropriate role of the dispute resolution
system creates an environment conducive to a power-oriented framework.
Under such conditions, enforcement of internationally adjudicated deci-
sions requires resorting to the jurisdictional powers of the prevailing
States. Such a "settlement of disputes [would be] dependent upon the
status of the parties." 29

The pre-WTO GATT system was not far removed from the above
description. Any party could block the formation of the dispute resolu-
tion panel itself, or alternatively, prevent the adoption of the panel report,
thus nullifying the effect of the whole proceeding.30 Even without a

Subcomm., 104th Cong. (1996) (statement of Amb. Michael Kantor) available in 1996 WL
117230.

26. One can only hope that the United States' undignified withdrawal from the World
Court during the U.S.-Nicaragua dispute is not a precursor to the United States' treatment of
the WTO. Letter from George P. Schultz, Secretary of State of the United States of America,
to Javier Perez de Cuellar, Secretary-General of the United Nations (Oct. 7, 1985) (terminating
the United States' acceptance of compulstory jurisdiction), reprinted in 24 I.L.M. 1742.

27. See, e.g., ROBERT E. HUDEC, ENFORCING INTERNATIONAL TRADE LAW: THE EVOLU-
TION OF THE MODERN GATT LEGAL SYSTEM 364 (1993).

28. See discussion infra notes 36-52.

29. Peter Behrens, Alternative Methods of Dispute Settlement in International Economic
Relations, in ADJUDICATION OF INTERNATIONAL TRADE DISPUTES IN INTERNATIONAL AND
NATIONAL ECONOMIC LAW 1, 11 (Ernst-Ulrich Petersmann & Gonther Jaenicke eds., 1992).

30. When the GATT first began, the contracting parties adopted panel reports by majority
vote, pursuant to Article XXV:4. However, practice among the contracting parties has been to
adopt reports by consensus. GATT, ANALYTICAL INDEX: GUIDE TO GAT LAW AND PRACTICE
(6th ed. 1994).

[Vol. 17:967
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provisions read more like an oratory wishlist than a binding set of
regulations." 4

As mentioned above, tradition is often the sole rationale for continu-
ing state regulatory dominance in certain areas. The Supreme Court,
however, has held that this "traditional functions" test (which basically
states that those areas the states have traditionally regulated should
remain within state authority) no longer controls the issue, and has
endorsed an extremely broad view of federal power.2"5 Accordingly, a
government procurement agreement which purports to bind states may
not be constitutionally difficult - only politically so. In fact, U.S. nego-
tiators believed that the federal government had the authority to make an
agreement regulating even state government procurement, and it was
objections from other nations that eventually defeated the negotiations.21 6

The harmonization movement also raises federalism concerns be-
cause state measures are subject to challenge in the dispute resolution
process.2 7 If a measure is found to be inconsistent with GATT 1994, the
state must either comply and change the measure, or the USTR must

214. See General Agreement on Trade In Services, April 15, 1994, art. II.
215. See Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528 (1985). The

"traditional functions" test as delivered in National League of Cities v. Usery lasted less than
a decade. 426 U.S. 833 (1976). In upholding the application of the Railway Labor Act to a
dispute between the state-owned Long Island Railroad and its unions, Chief Justice Burger
noted that the traditional functions test ". . . was not meant to give history a hammerlock on
protected state activity but merely stated a requirement that a reviewing court inquire into
whether federal regulation would hamper the state government's ability to fulfill its role in the
Union and endanger its separate and independent existence." United Transportation Union v.
Long Island R.R. Co., 455 U.S. 678, 687 (1982). Garcia v. San Antonio Metropolitan Transit
Authority followed soon after, with the Court holding: "Our examination of this [traditional]
'function' standard ... now persuades us that the attempt to draw the boundaries of state
regulatory immunity in terms of 'traditional governmental function' is not only unworkable but
is inconsistent with established principles of federalism .... 469 U.S. at 531.

216. JACKSON, ET. AL, IMPLEMENTING THE TOKYO ROUND: NATIONAL CONSTITUTIONS
AND INTERNATIONAL ECONOMIC RULES 144 (1984); Matthew Schaefer, Note on State
Involvement in Trade Negotiations, The Development of Trade Agreement Implementing
Legislation, and the Administration of Trade Agreements (January 18, 1994), in JACKSON,
supra note 31, at 181. The U.S. approach still hinges on binding states to government procure-
ment obligations on a voluntary basis; as of December 15, 1993 (the close of the Uruguay
Round), 24 states had agreed to bind some or all of their procurement.

217. DSU, supra note 58, art. 29:9. Notes Barry Friedman, "This process of harmoniza-
tion will have an important impact on American federalism. In part, non-uniformity is inherent
in the idea of American federalism - the notion that fifty different states and numerous local
governments can go their own way in developing regulatory frameworks." Barry Friedman,
Federalism's Future in the Global Village, 47 VAND. L. REV. 1441, 1447 (1994). A major
focus of the TBT Agreement was subfederal, compliance, resulting in a series of rather strict
provisions on the matter. Article 3:5 expressly states that the Technical Barriers to Trade
(TBT) Agreement must be observed by states. And where states attempt to deviate from
international (and federal) standards, they must publish the measures and notify the Members
of such. GATT, supra note 3, TBT Agreement, art. III, para. 2,5.
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bring action against the state in a federal court.218 Seeking to avoid a
drawn-out political battle with state interest advocates, the Clinton Ad-
ministration agreed to include in the implementing legislation a number
of concessions designed to appease those concerned by possible preemp-
tion of state laws. As implemented in U.S. law, an adverse finding by a
WTO dispute settlement panel does not automatically nullify the state
law or regulation. This can happen only at the initiative of the state, or
in an action brought against the state by the executive branch. 219 Fur-
thermore, to clarify the fact that GATT 1994 does not have direct effect
in the United States, the implementing legislation points out that only the
United States may bring an action against a state or political subdivision
concerning any allegations of noncompliance. 220 Thus, both the state and
the federal government can choose to ignore a WTO panel report, and
simply suffer the sanctions or pay compensation.

3. Redrawing the Bounds of Sovereignty

Critics of the present internationalization movement within the
United States have seized upon loss of sovereignty, both at the federal
and state level, to argue against further progress in that direction. Much
of the Constitution's "bias" against an international ROL order may stem
from related concerns. Such an order requires putting a small measure of
U.S. sovereignty on the back burner. For some, this is a hard fact to
accept after so many years of U.S. dominance in power-oriented interna-
tional relations.

Is the relinquishment of any amount of U.S. legislative or judicial
authority a circumvention of democracy? There are those who believe
that the international arena, with its "democracy deficit," is not the place
to be determining (or permitting) measures that should be determined via
a democratic process within the United States.22' Some even argue that
the process of negotiating international agreements itself is less subject
to public scrutiny, than domestic lawmaking, and therefore, it threatens
democratic accountability.222

218. Uruguay Round Implementation Act, supra note 3, § 102(b).
219. Id. § 102(b)(2).
220. Id. § 102(c)(2).
221. See Robert F. Housman, Symposium: Democratizing International Trade Decision

Making, 27 CORNELL INT'L L.J. 699, 702 (1994); see also Patti Goldman, The Democratiza-
tion of the Development of United States Trade Police, 27 CORNELL IN'TL L.J. 631, 633
(1994).

222. See Robert E. Hudec, "Circumventing" Democracy: The Political Morality of Trade
Negotiations, 25 N.Y.U. J. INT'L L. & POL. 311 (1993).
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Professor Robert Hudec, however, argues that the process by which
we have agreed to international guidelines is every bit as "democratic"
as domestic legislation.223 He writes:

It is possible for any political body, even an electorate, to recognize
that it does not have the institutional capacity to act wisely in
certain types of decisions. A decision to participate less, based on
such a perception, is surely as legitimate, and as democratic, as was
the hands-on, free-for-all scramble for tariff protection in Smoot-
Hawley.224

One can carry Professor Hudec's assertion further: the democratic pro-
cess can thrust the United States into the international trading communi-
ty, or it can withdraw the United States from such a community.225 It is
another thing, however, to allow the United States to be involved in the
trade arena, and yet not allow it to play by the international rules.
Furthermore, a closer look at the trade system in place today suggests
that the United States may have given up very little actual sovereignty.
Under U.S. law, the provisions of GATT 1994 and NAFTA have no
effect if they conflict with domestic law.226 This language was repeated
by the Federal Circuit, which held in a seminal case, "[t]he GATT does
not trump domestic legislation; if the statutory provisions at issue here
are inconsistent with the GATT, it is a matter for Congress to decide and
remedy."227

Finally, the current outcry against the United States' "relinquish-
ment" of sovereignty turns the United States' own asserted notions of
sovereignty on its head. For years, the United States has called for the
abdication of vast amounts of sovereignty by other nations, especially in

223. Id.
224. lId Although that comment was directed at the fast track process, the heart of the

argument also speaks to the criticism against relinquishment of legislative authority in any
matter.

225. According to one established notion of national sovereignty, a nation's agreement to
restrict its liberty of action does not affect sovereignty, as long as it has the power to opt out
of that agreement. Fried, supra note 44, at 40-41.

226. See Uruguay Round Implementation Act, supra note 3, at § 102(a).
227. Suramerica de Aleciones Laminada, CA. v. United States, 966 F.2d 660, 668 (Fed.

Cir. 1992). The case involved countervailing and antidumping duties and the Commerce
Department's interpretation of the words "on behalf of" in the antidumping legislation.
Although a GATT panel had rejected the Commerce Department's interpretation, the Federal
Circuit upheld that interpretation because of primacy of U.S. implementing legislation in the
face of conflicting international obligations. Id., at 667-68. But see, RESTATEMENT (THIRD),
supra note 164, § 114 (stating that where possible, a U.S. statute should be construed to avoid
conflict with international law or with an international agreement of the United States); see
also, Mississippi Poultry Assn., Inc. v. Madigan, 992 F.2d 1359 (5th Cir. 1993) (en banc
review pending); Footwear Distributors & Retailers of America v. United States. 852 F. Supp.
1078 (CIT 1994).
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the field of extraterritorial antitrust enforcement, asserting that the effects
on the United States gave it a right to demand such relinquishment.228

Now the argument is thrust back at the United States - the effects of
domestic policies on international trade require the trading nations to
relinquish a measure of their sovereignty.

F. An Overarching Control Authority With Sanctioning Power

- "There cannot be good laws where there are not good arms."
- Niccolb Machiavelli 229

Within any ROL system, there needs to be an overarching control
authority that oversees the system and makes sure that infractions are
punished. 20 This overarching control authority keeps members of the
community in line with the laws. The international trade community is
currently progressing toward this end. And as with dispute resolution and
its level of binding effect, the severity of "tangible" economic sanctions
serves as an excellent indicator of how committed to the system of laws
the parties are.

Enforcement issues are of particular interest to the United States.
Cases coming under the WTO dispute resolution system will usually
involve national (or state) policies, not private actions. Consequently,
prompt compliance with the results of this process may be extremely
difficult for the United States. When only an administrative regulation is
involved, the United States may be able to respond and correct it rela-
tively quickly. However, when a statute is called into question, the
legislative process may take some time.23' In the past, the United States
has sidestepped this problem by blocking or delaying the adoption of
reports, but since this avenue has now been cut off by the new DSU, the
United States will now need to find a way to comply. 232

228. See, e.g., In re Uranium Antitrust Litigation Westinghouse Elec. Corp. v. Rio Algom
Ltd., 617 F.2d 1248 (7th Cir. 1980) and its brethren; Laker Airways Limited. v. Sabena
Belgian World Airlines, 731 F.2d 909 (D.C. Cir. 1984) and this series of cases.

229. NiccoLt MACHIAVELLI, THE PRINCE 71 (Leo Paul S. de Alvarez trans., rev. ed. 1981).
230. Notes one observer, "The story of GATT's institutional development is one of

attempting, against all odds, to install incentives for compliance." Victoria C. Price, New
Institutional Developments In GAiT, 1 MINN. J. GLOBAL TRADE 87, 90 (1992).

231. Palmeter & Spak, supra note 33, at 1164. For example, in June 1987, an adverse
panel report was adopted in the "Superfund case," but the United States did not comply by
amending the legislation until more than two years later. Id. at n.71, citing Steel Trade
Liberalization Program Implementation Act, Pub. L. No. 101-221, 103 Stat 1886 (codified in
26 U.S.C. 4611).

232. Id at n.72, citing Director-General Reports on Dispute-Settlement Panels, 95 GATT
Focus NEWSL., Nov.-Dec. 1992, at 4-5.
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These issues were not addressed under the old GATT system because
it avoided purposeful economic sanctions and relied instead on the force
of organized normative pressure.233 In fact, there was no formal process
for monitoring compliance with panel reports. Where the dispute arose
between nations of comparable economic strength, trade wars loomed
precisely because of the lack of an enforcement mechanism. For exam-
ple, even though a GATT panel found in favor of the United States'
complaint regarding EC oilseeds subsidies, the GATT was powerless to
compel compliance by the EC. The result was a standoff in which the
United States threatened to impose duties of up to 200% on EC goods
imported into the United States.2

The WTO takes the opposite course by making the imposition of
sanctions more automatic.235 Under Article 22 of the DSU, the violating
party has a "reasonable period of time" in which to implement the
results of the report. During that period, the Dispute Settlement Body
(DSB) is directed to keep a sharp eye on the progress of compliance.236

After that time, the offending party can opt to compensate the prevailing
party, but this is totally voluntary. If the negotiations fail to settle upon
a suitable level of compensation, then the prevailing party may choose
to apply for a suspension of concessions.237 Upon such application, the
DSB must quickly grant suspension authorization unless the DSB decides
by consensus to reject the request. If the violating party objects to the
level of retaliation, it can bring the matter to arbitration.238

Because intellectual property rights have been included in the Uru-
guay Round agreements (through the TRIPS Agreement), a possible
retaliatory measure could include the seizure of TRIPS rights. Weaker
trading partners, especially, can argue that retaliation in the same or even
unrelated sectors will hurt them more than the offending country against

233. ROBERT E. HUDEC, THE GATT LEGAL SYSTEM AND WORLD TRADE DIPLOMACY 201
(1990).

234. See James R. Arnold, The Oilseeds Dispute and the Validity of Unilateralism In a
Multilateral Context, 30 STAN. J. INT'L L. 187 (1994).

235. The United States had begun to experiment with automatic enforcement mechanisms
in CUSFTA. Under Article 1806(3), if a Party failed to implement in a timely fashion the
findings of a binding arbitration panel, then compensation would have to be paid. If the
offending Party refused to pay the compensation, then the other Party had the right to suspend
the application of equivalent benefits. CUSFTA, supra note 3, art.1806(3). NAFTA carried
over these mechanisms. NAFTA, supra note 3, art. 2019.

236. DSU, supra note 58, art. 22(2).
237. The suspension of concessions should preferably be in the same sector as that in

which the violation occurred. If that isn't practicable or effective, the party may seek to
suspend concessions in other sectors under the same agreement. Finally, should that too prove
impractical, concessions may be suspended from another agreement. Id. art. 22(3).

238. Id at art. 22(6).
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whom the sanction is directed. Thus, the seizure of TRIPS rights may be
upheld in the ensuing arbitration over the proper level of retaliation. On
the other hand, arbitrators may be loathe to grant seizure of TRIPS rights
on policy grounds, especially because it would provide a bad precedent
of the WTO sanctioning violations of other international agreements,
such as the Paris and Berne Conventions. However, given the importance
of TRIPS rights, even the more powerful members may be loathe to risk
being subject to this retaliatory measure.

Regardless of how the above scenario plays out, the WTO's new
sanctioning system does have a number of effects on the international
trade order. Parties must take the laws and obligations set forth much
more seriously. Consequently, the "agree now and breach later" tactic in
negotiations is no longer a viable option. With the WTO standing as the
new control authority, the legal system becomes much more "real" -
both psychologically and practically. Consequently, the moral suasion
which is so hard to achieve in unilateral or even group sanctions now
automatically accompanies every panel decision.

Even before the automatic sanctioning system of the WTO, William
Davey had posited four reasons why such a system would be benefi-
cial.239 First, the novelty of retaliation would decrease with use and
would eventually be seen as a normal part of the international dispute
resolution system. Second, the threat of internationally approved retalia-
tion would encourage speedy resolution of a dispute. Third, on a norma-
tive level, retaliation would reestablish the balance of concessions among
the disputing parties that had been skewed through a party's violation of
the rules. Finally, because retaliation would occur anyway, it would be
desirable for GATT (now the WTO) to exercise supervision over the
matter and prevent a trade war from erupting.

Another route through which the WTO system may be able to breed
an environment of compliance and enforcement is through the new Trade
Policy Review Mechanism (TPRM). This is a system whereby the WTO
reviews the trade policies and laws of every party on a periodic basis,
and issues a comprehensive report. Currently, these reports are only
descriptive, with little legal analysis. However, the parties do seem to be
taking the outcome of these reports seriously,m which suggests a possi-
ble use of the reports to embarrass parties into compliance. Furthermore,

239. William J. Davey, Dispute Settlement in GATT, 11 FORDHAM INT'L L.J. 51, 101-02
(1987).

240. For example, the EC absolutely bristled at the TPRM criticism of the EC's use of
VERs, and sought to defend itself publicly on a number of occasions.
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the most tantalizing prospect of the TPRM is the possibility of its serving
as a basis for an "attorney general-like" position within the WTO, with
the authority of bringing cases in serious offender situations." t

CONCLUSION

Despite its lingering reputation as a playground bully, the United
States can be observed to be slowly developing a respect for the Rule of
Law, as are the United States' trading partners. The mentality of the U.S.
Congress has certainly progressed beyond the cynical attitude once held
by many of its members that GATT rules are irrelevant. Congressional
committees, in a number of illustrative instances, have gone to great
lengths to ensure that their legislative proposals comply with GATT
provisions.242 In other instances, Congress has been persuaded to drop
certain proposals because of their inconsistencies with GATT.243 The
Executive Branch is also influenced in its actions by arguments of
GATT conformity. Even during the recent U.S.-Japan automobile parts
dispute of 1995, U.S. trade officials always stressed their constant, yet
dubious, contention that the United States' approach was GATT-legal.24

As we have seen, however, the emergence of the ROL in U.S. trade
policies has not come easily, or without cost. Serious constitutional issues
have been left unresolved in the rush toward internationalization. As the
effects of such internationalization begin to be felt on the domestic scene,
those questions left undecided may return in more virulent form. Ignoring
the movement towards internationalization would spell economic disaster,
however, not only for the United States but for the world trading commu-
nity as well. Congress attempted to do just that in the early 1930s, during
the early stages of world economic internationalization, and the result

241. Kenneth Abbott, in fact, has proposed that such self-initiated cases could be brought
where a "general community interest was at stake and private proceedings could not be relied
upon to protect it." Kenneth W. Abbott, The Uruguay Round and Dispute Resolution: Building
a Private-Interests System of Justice, 1992 COLUM. Bus. L. REV. 111, 117 (1992). This idea
of a WTO attorney-general may also have been in the Mavroidis' mind when he proclaimed
that "[t]he TPRM, not so much in its present form ... but in its future evolved form, will
likely make a great contribution to the multilateral system." Petros C. Mavroidis, Surveillance
Schemes: The GATT's New Trade Policy Review Mechanism, 13 MICH. J. INT'L L. 374,
(nn. 10- 11) (1992).

242. JACKSON, supra note 62, at 83.
243. I. at 83, n.4 (citing the example of the change in the U.S. law on the "Domestic

International Sales Corporation").
244. Id. See, e.g., Ben Wildavsky, The Big Deal, 25 THE NATIONAL JOURNAL 1650 (June

24, 1995); see also, Anthony Rowley, Garten Sees US-Japan Trade Spats Continuing After
2000, Bus. TIMEs, Aug. 1, 1995, at 8 (noting Garten's contention that the WTO is not ready
for disputes of this kind).
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was a worldwide depression on an unprecedented scale. Clearly, the
answer is not to shut the United States out of the process of international-
ization for fear that the Constitution might be implicated.

U.S. and global trade systems clearly seem to be beating a path
towards the Rule of Law. This fact must be recognized in order to avoid
reaching conclusions that are out of synch with both international reality
and constitutional doctrines. When constitutional scholars acknowledge
the movement toward the Rule of Law, and internationalists admit the
ultimate primacy of the Constitution, even in the face of pragmatic
demands, we will be better prepared to discern which aspects of the
international trade order truly implicate the Constitution and which are
but phantom issues.

As Professor Jackson once noted, "The compartmentalization of legal
processes into international on one hand and national on the other can
lead to serious misunderstandings of the world today." 245 Cases of
constitutional interpretation with international implications are ripe for
such misunderstandings. They frequently require balancing tests that
weigh practical considerations, "public interest," and textual mandates.2'
For almost a century, U.S. economic hegemony has been an uncited
practical consideration that lay behind the development of key U.S.
Supreme Court doctrines. Remove this hegemony from the analytic mix,
and some interpretations may have to change. Many of the recent debates
concerning the role of the United States in the world trading system
reflect growing pains associated with the maturation of constitutional doc-
trine in the face of U.S. internationalization.

245. JOHN H. JACKSON ET AL., IMPLEMENTING THE TOKYO ROUND: NATIONAL CONSTI-
TUTIONS AND INTERNATIONAL ECONOMIC RULES 2 (1984).

246. For an interesting exploration of this aspect of constitutional interpretation, see T.
Alexander Aleinikoff, Constitutional Law in the Age of Balancing, 96 YALE L.J. 943 (1987).
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