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CLEARING THE WAY FOR AN EFFECTIVE FEDERAL-STATE
PARTNERSHIP IN HEALTH REFORM

Eleanor D. Kinney*

At century’s end, states have assumed a very different role in the design,
implementation, and operation of health service programs than they did twenty-
five years ago. In the current volatile political atmosphere particularly at the
Sederal level, states have taken up the mantel of healthcare reform in the final
years of the 1990s. Yet there remain problems and difficulties with the current
Sederal-state relationship in health reform. The critical question is whether states
can successfully accomplish genuine reform given its politically charged, complex
and costly nature. This question takes on particular significance for the most
important reform—expanding coverage to the uninsured poor.

This Article explores the contours of a federal-state partnership that will move to-
ward the societal goal of universal health coverage, and especially coverage of the
uninsured poor. The Article suggests several legislative and regulatory changes.
The most practical and tmmediate steps that Congress could take are to reform the
Employment Retirement Income Security Act of 1973 (ERISA) and provide match-
ing funds for state health insurance programs for the uninsured that allow states
great flexibility in designing programs that really reach the uninsured within their
boundaries. '

INTRODUCTION

At century’s end, states have assumed a very different role in the
design, implementation, and operation of health service programs
than they had twenty-five years ago. The Washington Post accurately
captured today’s state of affairs in its October 10, 1998 headline,
the day after health reform legislation failed yet again in the
United States Congress. The national section headline read:
“Senate Kills ‘Patients’ Rights’ Bill: Managed-Care Measure a
Victim of Partisanship, Clinton Scandal, Lobbying.”' Referring to
the respective positions on health reform of the gubernatorial

* Samuel R. Rosen Professor of Law and Co-Director, The Center for Law and
Health, Indiana University School of Law-Indianapolis. A.B. 1969, Duke University; J.D.
1973, Duke University Law School; M.P.H. 1979, University of North Carolina at Chapel Hill.
I would like to thank Phyllis Bonds and my research assistants Erica Franklin and Teresa
Hall for their contributions to this Article.

1. Amy Goldstein & Helen Dewar, Senate Kills ‘Patients’ Rights’ Bill: Managed-Care Meas-
ure a Victim of Partisanship, Clinton Scandal, Lobbying, WAsH. PosT, Oct. 10, 1998, at Al.
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candidates in the Maryland election, the metro section headline
read: “Doctors Backing Sauerbrey as Glendening Lines Up
HMOs.”

These headlines are revealing. At the national level, a modest
proposal for procedural protections for health plan consumers
failed in Congress—a victim of partisan politics, special interests
and Presidential scandal. In this volatile political atmosphere, par-
ticularly at the federal level, states have taken up the mantel of
health care reform in the final years of the 1990s. The critical ques-
tion is whether states can successfully accomplish genuine reform
given its politically charged, complex, and costly nature. This ques-
tion takes on particular significance for the most important
reform: expanding coverage to the uninsured poor.

Today, the American health sector is in need of reform for two
reasons. First, forty-three million Americans (16.1%) have no
health coverage.’ Second, serious inflation plagues the health care
sector. Health care expenditures have risen from 73.2 billion dol-
lars in 1970 to one trillion dollars in 1996' and are estimated to
reach over two trillion dollars in 2007.” For the last thirty-five years,
states and the federal government have grappled with these prob-
lems and continue to do so today with varying degrees of success.

The relationship between states and the federal government
changed dramatically in the last fifty years. At mid-century, neither
the federal government nor the states had direct responsibility for
the financing or delivery of health care services. The federal gov-
ermnment had a very limited role in the health care sector with
support for a very small federal-state medical assistance program
for welfare recipients, a small federal public health program, and a
nascent biomedical research effort that would subsequently fuel
dramatic medical advances and transform the American health
care sector.” Union pressure for coverage through the workplace
and a general demand for health coverage among the middle class

2. Avram Goldstein & Scott Wilson, Doctors Backing Sauerbrey as Glendening Lines Up
HMOs, WasH. PosT, Oct. 10, 1998, at Bl.

3. See U.S. Census Bureau, Health Insurance Coverage: 1997 tbl. 1 (last modified Feb. 3,
1999) <http://www.census.gov/hhes/hlthins/hlthin97/> (on file with the University of
Michigan Journal of Law Reform).

4. See Health Care Financing Administration, U.S. Dep’t of Health & Human Serv-
ices, National Health Care Expenditures Projections Tables tbl. 1 (last modified Mar. 28, 1998)
<http://www.hcfa.gov> (on file with the University of Michigan Journal of Law Reform).

5. See Health Care Financing Administration, U.S. Dep’t of Health & Human Serv-
ices, Highlights of the National Health Expenditures Projections, 1997-2007 (visited Mar. 15, 1999)
<http:/ /www.hcfa.gov> (on file with the University of Michigan Journal of Law Reform).

6. See PAUL STARR, THE SociaL TRANSFORMATION OF AMERICAN MEDICINE 335-63
(1982).
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led to the expansion of private health insurance coverage in the
middle of the twentieth century Historically, states have had
dominant responsibility for regulating the commercial insurance
industry as well as addressing the needs of the poor.

The federal government assumed a more dominant role in fi-
nancing and regulating health care services w1th the enactment of
the Medicare and Medicaid programs in 1965.° By the mid-1970s,
the nation was movmg toward national health insurance w1th a
minimal state role.” As with many other domestic problems,’ * the
federal government in the 1960s played a greater role in address-
ing problems such as providing health 1nsurance coverage for
underserved groups and alleviating poverty.”" The widely held lib-
eral view that many states, particularly southern states with a history
of racial segregation, were unreliable in addressing the problems
of the poor partly shaped the federal expansion in domestic pro-
gramming.”’ Following the federal activism of the 1960s and 1970s,
many commentators on federalism asserted that states were virtu-
ally irrelevant in addressing many social problems."”

Beginning with President Nixon, presidential administrations
have sought to reinvigorate the role of states in solving domestic
problems President Reagan’s brand of federalism was not so

7. See id. at 310-34.

8. See infra notes 19-20 and accompanying text.

9. See generally SUBCOMMITTEE ON HEALTH OF THE COMMITTEE ON WAYS AND MEANS,
NAaTIONAL HEALTH INSURANCE RESOURCE BOOK (rev. ed. 1976) (presenting proposals for
national health insurance); KAREN Davis, NaTIONAL HEALTH INSURANCE: BENEFITS, COSTS,
AND CONSEQUENCGES (1975) (presenting an examination of the costs and benefits associated
with various national health insurance proposals by the chief architect of the Carter Admini-
stration’s national health insurance proposal); NATIONAL HEALTH INSURANCE: WHAT Now,
WHAT LATER, WHAT NEVER? (Mark V. Pauly ed., 1980) (presenting arguments for and
against national health insurance).

10.  See generally ANN O’M. BowMaN & RICHARD C. KEARNEY, THE RESURGENCE OF THE
STATES 5-22 (1986) (describing a period of increased federal authority); Davip B. WALKER,
THE REBIRTH OF FEDERALISM: SLOUCHING TOWARD WASHINGTON 92-150 (1995) (discussing
the evolution of federalism and the role of federal aid programs therein).

11. See generally KAREN Davis & CATHY SCHOEN, HEALTH AND THE WAR ON POVERTY: A
TEN-YEAR APPRAISAL (1978) (discussing the Medicare and Medicaid programs and their
impact on the poor).

12. See DANIEL J. ELAZAR, AMERICAN FEDERALISM: A VIEW FROM THE STATES 10-25 (3d
ed. 1984) (providing an excellent description of the differences in the “civil societies” of
states at mid-century that precipitated these concerns).

13.  But see Malcolm E. Jewell, The Neglected World of State Politics, 44 J. PoL. 638, 638-57
(1982) (discussing states’ “growing importance” and the need for academics to take states
seriously), cited in Howard M. Leichter, The States and Healthcare Policy: Taking the Lead, in
HEALTH PoLICY REFORM IN AMERICA: INNOVATIONS FROM THE STATES 3, 3 n.1 (Howard M.
Leichter ed., 1992).

14. See WALKER, supra note 10, at 129-70. See generally TiMmoTHY CONLAN, NEW FEDER-
ALISM: INTERGOVERNMENTAL REFORM FROM NIXON TO REAGAN (1988) (describing the
history of state-federal relations since the 1960s); THE STATE oF THE STATES (Carl E. Van
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much an allocation of power in solving domestic problems as a re-
duction in governmental responsibility generally, particularly with
respect to the federal government.” President Bush paid little at-
tention to federalism issues but generally followed the approaches
of the Reagan administration.'® President Clinton, a former gover-
nor with a deep interest in domestic policy issues including health
reform, brought a new approach to federalism which has allowed
for real state progress in the area of health reform and, in particu-
lar, coverage expansion for the low-income poor.l7 The earlier
vision of states, in general, being incapable of sustained social re-
form is waning with the emergence of evidence of states’
capabilities in governance since the 1960s."

This Article examines the experience of states in attempting to
expand health insurance coverage to their uninsured poor and, in
particular, the states’ relationship with the federal government in
this effort. Part I examines the current status of the state-federal
health care relationship including the health of the general popu-
lation, care for low-income persons, and the regulation of private
health insurance. To elucidate the issues facing states, Part II ex-
plores the experience of Indiana in developing strategies to
enhance coverage for low-income workers and their families. In so
doing, the Article concretely describes the barriers and opportuni-
ties for states as they endeavor to expand coverage for low-income
uninsured. The Article concludes that most states are not capable
of significant coverage expansions without federal financial contri-
bution and mandates for consumer protection. The Article
suggests a reformed relationship between states and the federal
government that empowers states to expand coverage for the unin-
sured poor and facilitates state innovation and leadership in that
effort.

Horn ed., 1989) (assessing the performance of state government after the expansion of
states’ rights in the 1980s and crediting President Reagan for facilitating greater state re-
sponsibility for solving domestic problems).

15. See WALKER, supra note 10, at 152-62; Robert F. Rich & William D. White, Federalism
and Healthcare, 1998 U. ILvL. L. Rev. 861, 862-63. See generally THE REAGAN EXPERIMENT: AN
ExaMINATION OF EcoNoMIC AND SociaL POLICIES UNDER THE REAGAN ADMINISTRATION
(John L. Palmer & Isabel V. Sawhill eds., 1982) (describing changes in federal social welfare
policy in the Reagan administration).

16. See WALKER, supra note 10, at 162-68.

17.  See infra notes 91-94 and accompanying text.

18.  See generally BowMAN & KEARNEY, supra note 10; IRa SHARKANSKY, THE MALIGNED
STATES: POLICY ACCOMPLISHMENTS, PROBLEMS, AND OPPORTUNITIES (1972) (articulating
the emerging opinion about the capabilities of states); Mavis Mann Reeves, The States as
Polities: Reformed, Reinvigorated, Resourceful, ANNALS AM. Acap. PoL. & Soc. Sci., May 1990, at
83 (discussing the states’ increased vitality).
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I. THE CURRENT STATE-FEDERAL RELATIONSHIP
IN HEALTH COVERAGE

Four events have shaped the nature and scope of health cover-
age in the United States in the latter half of the twentieth century.
First, postWorld War II employers began providing health insur-
ance as a fringe benefit to union workers in lieu of wages during a
period of wage-price controls. Employer-sponsored health insur-
ance grew dramatically, the predominant source of health coverage
for non-elderly Americans.* Second, in 1965 Congress enacted the
Medicaid program, which provided that the federal government
and states would fund health coverage for welfare program partici-
pants under the Social Security Act.” Third, in 1974 Congress
enacted the Employee Retirement Income Security Act (ERISA)™
which located regulation of employersponsored health insur-
ance—the predominant source of health insurance for the
nonelderly—in the federal government and a step removed from
state insurance regulation.22 Finally, in 1997, Congress established
the Children’s Health Insurance Program as a joint federal-state
program to provide coverage for all low-income children.”

A. Health Coverage of the American Population

Currently, Americans are enrolled in a mix of health plans
with multiple public and private sponsors.”” Within the general
categories of public and private insurance are markedly different
health plan sponsors. Public sponsors include the federal gov-
ernment, states, and both acting together. Private sponsors
include employers, commercial insurance companies, and man-
aged care organizations (MCOs), including health maintenance

19.  See Randall R. Bovbjerg et al., U.S. Healthcare Coverage and Costs: Histerical Develop-
ment and Choices for the 1990’s, 21 J.L. MeD. & ETHIcCs 141, 145 (1993).

20.  Social Security Amendments of 1965, Pub. L. No. 89-97, 79 Stat. 286 (codified as
amended at 42 U.S.C. § 1396 (1994)).

21.  Employee Retirement Income Security Act of 1974, Pub. L. No. 93406, § 503, 88
Stat. 832 (codified as amended at 29 U.S.C. §§ 1001-1453 (1994)). For an introductory dis-
cussion of ERISA, see infra Part 1.C.2.

22, See infra notes 150-54 and accompanying text.

23.  Seeinfra notes 96-103 and accompanying text.

24,  SeeBovbjerg et al., supranote 19, at 153,
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managed care plans and promotes consumer protection,” states
are precluded from implementing these regulatory protections by
ERISA. It is noteworthy that the NAIC has taken a strong official
position condemning ERISA and its impact on state insurance
regulation.?06

C. An lllustrative Case of One State—Indiana

The story of the Indiana Commission on Health Care for the
Working Poor’s efforts to design coverage expansions for unin-
sured, low-income workers and families in Indiana exemplifies the
problems states face in expanding coverage for the uninsured
poor.207 In 1995, the Indiana legislature established the Commis-
sion with bipartisan support from the Republican legislature and
the Democratic administration of Governor Evan Bayh.” The
Commission’s politically-balanced composition included the major
stakeholders in Indiana’s health care system—consumers, provid-
ers, insurers, and, most importantly, state legislators. During this
period, Indiana’s poopulation was 5.68 million,”™ with an uninsur-
ance rate of 12.6%.”

The Republican chair of the Senate Health Committee, Senator
Pat Miller, and the Commissioner of Health in the Democratic
Bayh administration, Dr. John C. Bailey, both served on the Com-
mission and were deeply committed to the Commission’s goals as
well as to predominantly private strategies to achieve these goals.
Both Dr. Bailey and Senator Miller were the policy “entrepreneurs”
that pushed for the program and provided the leadership that has
been crucial to successful state coverage expansions.m1 The Demo-
cratic administration of Governor Frank O’Bannon remained

205.  See supra notes 125-29 and accompanying text.

206. See NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS, NAIC WHITE PAPER,
ERISA: A CALL FOR REFORM, RECOMMENDATIONS OF THE NATIONAL ASSOCIATION OF INSUR-
ANCE COMMISSIONERS 9 (1995).

207.  SeeEleanor D. Kinney et al., Three Political Realities in Expanding Coverage for the Working
Poor: One State’s Experience, HEALTH AFF. July/Aug. 1999, at 188, 188-89.

208. Seeid. at 188.

209. See U.S. Census Bureau, Health Insurance Coverage: 1995 tbl. 1 (last modified Feb. 3,
1999) <hup://www.census.gov/hhes/hlthins/cover95/c95tab2.html> (on file with the Uni-
versity of Michigan Journal of Law Reform).

210. Sezid. tbl. 2.

211. Cf Thomas R. Oliver & Pamela Paul-Shaheen, Translating Ideas into Actions: Entrepre-
neurial Leadership in State Healthcare Reforms, 22 J. HEALTH PoL. PoL’y & L. 721 (1997) (arguing
that “policy entrepreneurs” created receptive markets for comprehensive reforms in a study of
six states that did not include Indiana).
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committed to the Commission’s work after the 1996 election, al-
though the O’Bannon administration focused most of its attention
on implementing the Children’s Health Insurance Program in In-
diana when it was enacted in 1997.

Indiana is a relatively politically conservative state and its health
policy has been conservative as well. Indiana has never launched a
public health insurance program nor a major Medicaid expansion
for adults. Nor does it have a Medicaid program for the medically
needy. Thus, not surprisingly, the Commission proceeded from
conservative premises: Indiana workers who receive no public assis-
tance should be protected from financial ruin from health care
expenses, and strategies for coverage expansions should be private
with public involvement and funding as a last resort.”

Initially, legislators challenged the state’s insurance industry to
develop a private health insurance plan that the state might subsi-
dize to make it affordable to low-income workers and/or their
employers. Thus, the Commission’s initial work focused on design-
ing such a plan. However, in the course of the Commission’s
deliberations, it became clear that a public or even subsidized pri-
vate health insurance program was not politically feasible.

The Commission estimated that, in 1993 and 1994, there were
105,370 uninsured full time workers and 27,224 uninsured part
time workers in Indiana with incomes below 200% of the federal
poverty level.”"> The Commission estimated that providing coverage
to uninsured workers and their families below 200% of the poverty
level under the optimal benefit package (comparable to Indiana’s
Medicaid benefit package) would cost $413 million per year and
the “bare bones” plan would cost $267 million per year.?

The Commission was also impressed with health services re-
search findings that state subsidies for insurance premiums of
low-income workers are not sufficient 1nducements to the poor to
enroll in employer-sponsored health plans™ or in individual pri-

212.  See INDIANA COMMISSION ON HEALTHCARE FOR THE WORKING POOR, INDIANA STATE
DeP’T OF HEALTH, PRELIMINARY REPORT 1-2 (1995) [hereinafter INDIANA, PRELIMINARY RE-
PORT].

213. See Kinney et al.,, supra note 207, at exhibit 1; see also INDIANA COMMISSION ON
HEALTHCARE FOR THE WORKING POOR, INDIANA STATE DEP’'T OF HEALTH, OPTIONS FOR EX-
PANDING HEALTH COVERAGE FOR THE WORKING POOR thl.V (1996) [hereinafter INDIANA, 1996
REPORT].

214.  See Kinney et al., supra note 207, at exhibit 1; see also INDIANA, 1996 REPORT, supra
note 213, at tbl.V.

215.  See Michael Chernew et al., supra note 37, at 466; Cooper & Schone, supra note 37, at
148.
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vate plans.“’l6 A recent study tracking small firm coverage con-
cluded that the key factor in declining employee enrollment was
sharp increases in required worker contributions.”” The Commis-
sion conducted focus groups of low-income workers that confirmed
these findings.”® These research findings were consistent with the
experience of a highly advertised, joint insurer-provider program
in Anderson, Indiana that offered a low cost minimum benefit
health insurance plan to low-income workers and families—a plan
much like the Commission’s “bare bones” plan. ** Low-income
workers simply did not purchase the subsidized health coverage—
fewer than twenty policies were sold in one year.

These findings were disturbing to the Commission.”™ The price
tag for coverage of Indiana’s uninsured workers and families
shocked the Commission and especially its legislator members, who
recognized that state lawmakers would never adopt a state-funded
public program. Indiana could not explore a section 1115 Medi-
caid waiver despite pressure from the hospital industry and the
medical profession because Indiana does not have the requisite
Medicaid medically needy program. The Commission was also con-
cerned that a costly public subsidy for even a “bare-bones”
insurance product would be necessary.

Because of ERISA, the Commission appreciated that it would be
virtually impossible to look to employers for this subsidy. Commer-
cial insurers were also not an attractive source for this subsidy
because they compete with employer self-insured plans and would
be put at a competitive disadvantage if they had to absorb the cost
of the subsidies. Finally, it seemed unlikely that low-income work-
ers were going to purchase even heavily subsidized health
insurance to finance their health care. Why should they when
there are safety net providers available to provide care—albeit at a
cost—when they really need it?

The Commission then explored other options and focused on
enhancing access to health care services through direct subsidies to

216.  See Stephen H. Long & M. Susan Marquis, Gaps in Employer Coverage: Lack of Supply or
Lack of Demand?, HEALTH AFF., Supp. 1993, at 282, 283; Carolyn W. Madden et al., Voluntary
Public Health Insurance for Low-Income Families: The Decision to Enroll, 20 J. HEALTH PoL. PoL’y & L.
955, 967-68 (1995); M. Susan Marquis & Stephen H. Long, Worker Demand for Health Insurance in
the Non-Group Market, 14 J. HEALTH EcoN. 47, 61 (1995).

217.  See Paul B. Ginsburg et al., Tracking Small-Firm Coverage, 19891996, HEALTH AFF.,
Jan./Feb. 1998, at 167, 170.

218. SeeKinney et al., supra note 207, at 189-90.

219.  See INpIANA COMMISSION ON HEALTHCARE FOR THE WORKING POOR, INDIANA STATE
Dep’t oF HEALTH, FINAL REPORT 15 (1997) [hereinafter INDIANA, 1997 FINAL REPORT].

220.  SeeINDI1ANA, 1996 REPORT, supra note 213, at 71 app.D.
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employers and other means.” The Commission recognized that
many providers in Indiana were already serving the state’s unin-
sured population. These “safety net” providers included
community health centers, local health departments, and certain
public and private nonprofit hospitals that historically cared for
the uninsured poor in their areas. Many safety net hospitals in In-
diana, in collaboration with community health centers, have
sought to “manage” the care of uninsured patients by enrolling
them in internal “managed care plans.”

The Commission ultimately rejected a state subsidized insurance
program and even a subsidized private insurance program for the
low-income uninsured.”™ Instead, it recommended expanded state
funding for community health centers participating in networks
with safety net hospitals and a stop loss subsidy program to encour-
age safety net hospitals to provide coordinated care to the
uninsured poor and limit their exposure to uncompensated cata-
strophic care for uninsured poor enrolled in the network.”

Many states have also sought to mobilize safety net providers in
the care of the uninsured poor.” Safety net providers, established
explicitly to serve the poor, already provide a substantial volume of
services to the uninsured poor and have been critical in maintain-
ing the availability of care for this population.” Community health
centers serve, with substantial support from direct funding from
state and federal agents, many uninsured poor, as two out of every
five community health center clients are uninsured and the num-
ber of their clients has increased in the 1990s.”® Public and some
private nonprofit hospitals, by virtue of law, mission, or tradition,
have actual or perceived obligations to serve the uninsured poor
and receive substantial support from local property tax revenues,
other tax preferences, and disproportionate share funding under

221.  SeeINDIANA, 1997 FINAL REPORT, supra note 219, at 44-45.

222. See INDIANA, 1997 FiNAL REPORT, supra note 219, at 52-54; Kinney et al., supra note
207, at 191.

223.  SeeINDIANA, 1997 FINAL REPORT, supra note 219, at 52-54.

224.  See, e.g., STEPHEN A. NORTON & DEBRA J. LIPSON, PORTRAITS OF THE SAFETY NET: THE
MARKET, PoLicy ENVIRONMENT, AND SAFETY NET RESPONSE (1998); U.S. DEP'T oF HEALTH &
HuMAN SERVICES, STATE PROFILES (1995).

225. See Karen Donelan et al., Whatever Happened to the Health Insurance Crisis in the United
States, 276 JAMA 1346, 1350 (1996). But see Marc L. Berk et al., Ability to Obtain Healthcare: Recent
Estimates from the Robert Wood jJohnson Foundation National Access to Care Survey, HEALTH AFF., Fall
1995, at 139, 140-41 (finding that a substantial portion of the population is falling through the
safety net).

296. See BUREAU OF PRIMARY HEALTHCARE, U.S. DEP'T OF HEALTH & HUMAN SERVICES,
SuPPORTED PROGRAMS: 1998 HIGHLIGHTS REPORT 1 (1999).
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the Medicare and Medicaid programs.”™ In 1994, hospitals nation-
ally incurred $16.8 billion in uncompensated care expenses—an
estimated 6.1% of all hospital costs.”™ Safety net hospitals, commu-
nity health centers, and other safety net providers have
traditionally cooperated in serving the uninsured poor and have
active referral relationships with community health centers. More
recently, such hospitals have formed networks to attract Medicaid
and other third party payer contracts.™

Indiana’s experience is consistent with that of other states.” In
general, the cost of covering low-income workers and families is
more expensive than small, relatively conservative states are willing
to pay. Even more liberal states that have launched state-funded
health insurance programs have declined to proceed with planned
expansions and have halted programs because of cost concerns.™
Clearly because of ERISA preemption and other factors, many
states have looked to safety net providers to serve the uninsured
poor.

The Commission’s ultimate recommendations were influenced
by two factors in the relationship between the states and the
federal government. First, the cost of coverage expansions is
beyond the means of a single state, particularly when neighboring
states have not taken on comparable commitments.” Second, the
ability of states to mandate health insurance coverage through
employment or even to seek subsidies from employers in financing
private health insurance coverage is hampered by the re-
quirements of ERISA. If states pursue the strategy of expanding
coverage through insurance, they must find sources of financing
beyond state revenues and personal contributions of beneficiaries,

0

227. See Larry Gage, The Future of Safety Net Hospitals, in THE FUTURE U.S. HEALTHCARE
SYSTEM, supranote 171, at 123, 127-28.

228. See Peter J. Cunningham & Ha T. Tu, A Changing Picture of Uncompensated Care,
HEALTH AFF., July/Aug. 1997, at 167, 169-70. See generally Debra J. Lipson & Naomi Naierman,
Effects of Health System Change on Safety-Net Providerss, HEALTH AFF., Summer 1996, at 33
(discussing community health centers’ financial strategies for providing care to the uninsured);
Joel Weissman, Uncompensated Hospital Care: Will It Be There If We Need It?, 276 JAMA 823 (1996)
(outlining problems of safety net hospitals).

229.  See generally NORTON & LIPSON, supra note 224; U.S. GENERAL ACCOUNTING OFFICE,
Pus. No. HEHS-95-143, CommUNITY HEALTH CENTERS: CHALLENGES IN TRANSITIONING TO
PrEPAID MANAGED CARE (1995) (describing transitional prepaid managed care); Helen Halpin
Schauffler & Jessica Wolin, Community Health Clinics Under Managed Competition: Navigating Un-
charted Waters, 21 . HEALTH PoL. PoL’y & L. 461 (1996).

230. For a description of the health reform experiences of other states, see HOLAHAN ET
AL., supra note 174; NORTON & LIPSON, supra note 224; and PAUL-SHAHEEN, supra note 169.

231.  See PAUL-SHAHEEN, supranote 169, at 355.

232.  See Kinney et al., supra note 207, at 188 (describing the health reform experience
of Indiana).
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or pursue other strategies for expanding access to services for the
low-income uninsured.

The Commission’s recommendations for enhancing access to
care for low-income workers and their families have yet to be fully
implemented. In 1996 the legislature appropriated funds to assist
community health centers in forming safety net provider networks
but has not proceeded further.”™ On the other hand, Indiana
moved quickly to design and implement the Children’s Health In-
surance program when it came on line in 1997. With federal
matching funds available to make the program financially feasible
and the Medicaid program infrastructure in place to provide the
technical expertise and operational support, the program was im-
plemented within one year. These developments suggest that
federal funding across states is an important if not dispositive fac-
tor in the success of substantive state efforts to expand health
coverage for the uninsured.

D. The Contours of a More Productive Federal-State Partnership

Optimally, the concept of federalism calls for a relationship be-
tween the federal government and states that allocates
responsibilities and power between the two levels of government in
a manner that best facilitates the achievement of beneficial public
goals. With this norm in mind, it is useful to sketch the contours of
a federal-state partnership that will move toward the societal goal
of universal health coverage, and especially coverage of the unin-
sured poor.

In defining the federalstate partnership to achieve this goal,
several legislative and regulatory changes are necessary at both the
state and federal levels. In crafting these changes, it is important to
be mindful of the political and jurisprudential realities that
constrain both state and federal legislative and judicial law makers
as they design reforms. Specifically, the Republican Congress has
exhibited considerable reluctance to impose mandates on states, as
evidenced by the enactment of the Unfunded Mandates Act.™
Also, the United States Supreme Court has interpreted the federal
Constitution as being far more deferential to the authority and
rights of states than at anytime in recent years.” Indeed, in the

233.  Seeid. at 191.
234.  See supra note 168 and accompanying text.
235.  See supra note 166 and accompanying text.
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1990s, the Supreme Court handed down several decisions that
sharply limited the ability of Congress to authorize lawsuits against
states—an important dimension of federal power.™

The most practical and immediate steps that Congress could
take are, first, to reform ERISA and, second, establish health cov-
erage programs that provide matching funds for state health
insurance programs for the uninsured and allow states great flexi-
bility in designing state programs that really reach the uninsured
in need. Hopefully future federal court decisions will clarify the
ERISA preemption clause and delineate the zone in which the
states and the federal government can regulate effectively to en-
hance coverage for the uninsured and protect coverage for the
insured. These two approaches are outlined briefly below.

1. Reform ERISA—There are immediate steps that would im-
prove the accessibility and affordability of private health insurance
for low-income workers and their employers.237 Given the reality
that most non-elderly Americans obtain health insurance through
the workplace, it is necessary to address problems with the ERISA
framework for this coverage and, in particular, the bifurcated sys-
tem for regulating all private health insurance created by the
ERISA preemption.”™ Specifically, there are four ways to fix the bi-
furcated system for regulating private health insurance and other
problems created by ERISA.”™”

First, regulate ERISA-regulated employee benefit plans in a
manner that assures adequate, affordable, and available health in-
surance coverage through employment. Congress has already
adopted this approach in a piecemeal fashion in extending health
coverage to vulnerable groups after employment relationships have
been terminated”’ and, more recently, in enhancing the portabil-
ity of health insurance coverage for people with serious illnesses.™"

236. Seeid.

237.  See generally Maria O’Brien Hylton, Some Preliminary Thoughts on the Deregulation of In-
surance to Advantage the Working Poor, 24 ForRDHAM URB. LJ. 687 (1997) (presenting ideas for
expanding health coverage for low-income workers through health insurance reform).

238.  See supra notes 152-53 and accompanying text.

239.  See Jana K. Strain & Eleanor D. Kinney, The Road Paved with Good Intentions: Problems
and Potential for Employer-Sponsored Health Insurance Under ERISA, 31 Lov. U. CHL L. 29, 55, 67
(1999) (delineating in detail how ERISA can be reformed to accomplish effective regulation of
private health insurance).

240. See Consolidated Omnibus Budget Reconciliation Act of 1985, Pub. L. No. 99-272,
§§ 10001-10003, 100 Stat. 222, 222-37 (codified as amended in scattered sections of 26 U.S.C,,
29 US.C. & 42 U.S.C. (Supp. I1 1996)).

241.  See Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191,
110 Stat. 1936 (codified as amended in scattered sections of 26 U.S.C., 29 U.S.C., and 42 U.S.C.
(1996)).
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Congress has also mandated at least one benefit—mental health
care—for ERISA-regulated plans.”” One area that cries out for fed-
eral regulation is the increasingly common practice among
employers with self-insured plans of using general liability insur-
ance to insure against excess risk in their health plans and still
evade state health insurance regulation.™

It is noteworthy that the Clinton administration has already
taken significant steps in using extant authority under federal law
to strengthen federal regulation to protect patients enrolled in
ERISA plans in requiring federal agencies, including the Depart-
ment of Labor which regulates ERISA plans, to implement the
patient protections recommended by the Presidents’ Advisory
Commission on Consumer Protection and Quality in the Health
Care Industry.* However, these protections are primarily proce-
dural, such as improved grievance procedures and enhanced
publication of plan policies. They do not address the adequacy,
affordability, or availability of employer-sponsored health coverage.

Second, narrow and delineate the boundaries of the ERISA
preemption to define the scope of states’ regulatory authority over
health insurance that affects but does not govern employer-
sponsored health insurance. Federal legislation should clearly
delineate the scope of federal regulation under ERISA and
specifically the ERISA preemption clause and its pertinent terms.
Specifying just what provisions of ERISA should be amended and
how to achieve these objectives is beyond the scope of this Article.
Other scholars have addressed this issue in great detail.”™
Nevertheless, at the very least, statutory amendments should clarify

242. See Mental Health Parity Act of 1996, Pub. L. No. 104-204, § 712, 110 Stat. 2944, 2945—
47 (codified at 29 U.S.C § 1185a (Supp. II 1996)).

243.  See supra notes 198-99 and accompanying text; see also Strain & Kinney, supra note
239, at 54-57, 67, 68.

244. Memorandum on Federal Agency Compliance with the Patient’s Bill of Rights, su-
pra note 203, implementing ADVISORY COMMISSION ON CONSUMER PROTECTION AND QUALITY
IN THE HEALTHCARE INDUSTRY, supra note 203. See U.S. Dep’t of Labor, The Department of
Labor’s Response to the Health Care Commission’s Bill of Rights: Report to the President and Vice Presi-
dent of the United States (last modified Apr. 16, 1998) <hup://www.dol.gov/dol/
pwba/public/whatsnew/meredith.htm> (on file with the University of Michigan Journal of Law
Reform).

245.  See, e.g., Robert N. Covington, Amending ERISA’s Preemption Scheme, 8 Kan. J.L. &
Pus. PoL’y 1 (1999) (containing a detailed analysis of the current problems with the case
law on the ERISA preemption clause and specifying amendments that could clarify the cur-
rent confusion over the scope of the ERISA preemption and its relationship to state
regulation); Strain & Kinney, supra note 239 (specifying how ERISA might be amended to
enhance federal regulation of ERISA plans and coordinate such regulation with state regula-
tion of health insurers, HMOs and other MCOs).
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the scope of state authority to regulate commercial insurers,
HMOs, and MCOs that fund employee welfare benefit plans.

Third, Congress should also clarify the circumstances under
which managed care organizations that contract with employer
plans are liable for their misconduct toward members of employer-
sponsored managed care plans. This has proven to be the most
contentious issue in the debate over patient protection reform leg-
islation in the 105th and 106th Congresses and, indeed, has been
the major stumbling block to the evolution and passage of a bipar-
tisan patient protection bill.”** Nevertheless, lower federal courts in
recent years are exhibiting greater sympathy toward claimants
blocked from remedies against HMOs because of the ERISA pre-
emption clause and are devising theories to get around these
barriers.”” Also, as discussed above,m Texas and Missouri have en-
acted legislation specifically granting rights to sue health insurers,
HMOs, and MCOs for negligent decision making with respect to
health care decisions regarding members. Ideally, although un-
likely, Congress should recognize the potential effectiveness of tort
liability in limiting the excesses and misconduct of managed care
organizations in the current environment of cost containment. It is
noteworthy that as this Article goes to press, the United States Su-
preme Court is reviewing a Seventh Circuit decision ruling that a
medically injured ERISA plan beneficiary can sue a managed care
organization for breach of plan fiduciary duties under ERISA.
Hopefully the decision in this case will provide helpful guidance to
Congress and states as they endeavor to clarify and even establish
tort liability of HMOs and other managed care !)lans with respect
to members of employer sponsored health plans. *

Finally, the federal government should authorize carefully
crafted waivers from ERISA for states with health insurance pro-
grams that meet specific requirements. It is not coincidental that
the only state with nearly universal coverage under state programs,
Hawaii, has a waiver of ERISA requirements for employee welfare

246.  See supra note 1; see also JILL A. MARSTELLER & RANDALL R. BOVBJERG, FEDERALISM
AND PATIENT PROTECTION: CHANGING ROLES FOR STATE AND FEDERAL GOVERNMENT (The
Urban Inst. Occasional Paper No. 28, 1999) (reviewing the patient protection legislation in
the 106th Congress and the prospects for its passage). :

247.  See Robert Pear, Series of Rulings Eases Constraints on Suing H.M.O.’s: New Gains for
Patients, N.Y. TIMES, Aug. 15, 1999, at Al.

248.  See supra notes 159-62 and accompanying text.

249.  See Herdrich v. Pegram, 154 F.3d 362 (7th Cir. 1998), rek’g and reh’g en banc denied,
170 F.3d 683 (7th Cir.), cert. granted, 120 S. Ct. 10 (1999).
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benefit plans.”™ Waivers can be designed to preserve interstate uni-
formity of requirements for ERISA-regulated employee welfare
benefit plans while according states latitude in experimenting with
ways to promote employer contributions to state health coverage
expansions. An expanding waiver authority imaginatively applied
could greatly facilitate state innovation in coverage expansions for
the uninsured poor.

2. Accord Federal Support for Coverage Expansions—The federal
government must become more involved in the financing of health
care for the uninsured poor. In recent years, the prevailing model
for such financing has been through matching funds for state pro-
grams. This model works very well, as exemplified in the Clinton
administration’s creative use of Section 1122 waiver authority un-
der the Social Security Act,” for coverage expansions for the poor
through Medicaid and more recently through the newly enacted
CHIP program.”™ Under this model, the federal statute establishes
basic criteria that a state program must meet to be eligible for fed-
eral matching funds.*

Any federal statute should leave considerable flexibility to states
as to how they will meet federal criteria as they design and imple-
ment state programs. Nevertheless, there are four main criteria
that the statute should specify as federal requirements. First, simi-
larly situated beneficiaries should be treated the same and not
discriminated against in benefits or coverage. Second, states must
be required to maintain their financial commitment to the pro-
gram over time.

Third, the federal government must be assured that states
provide comparable value for federal funds. This criterion is more
complicated to meet. It implicates program design and, more
specifically, performance. It invites detailed federal regulation as to
how states design and implement programs and also how they
measure and evaluate program performance. The federal
government should, however, decline the invitation to micro-
regulate state programs to achieve this goal and adopt less intrusive
ways to assure comparable value for federal funds across states. For
example, the federal government and states could develop

250. Employee Retirement Income Security Act of 1974, Pub. L. No. 93406, § 301, 88 Stat.
829 (codified as amended at 29 U.S.C. § 1001 (1994)); see also Fox & Schaffler, supra note 136,
at 250; Laguarda, supra note 173, at 179-85.

251.  See supra notes 175-77 and accompanying text.

252, See supra notes 96-103 and accompanying text.

253.  See Jerry L. Mashaw & Theodore R. Marmor, The Case for Federalism and Healthcare Re-
form, 28 ConN. L. Rev. 115, 117-18 (1995). For commentary on this proposal, see Symposium,
On the Future of State Healthcare Reform, 28 CONN. L. Rev. 113 (1995).
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population-based outcome measures that would provide accurate
information on program performance and serve as a basis for
nationwide comparison of state performance as well as signal the
need for federal enforcement efforts. .

Finally, and most importantly, the federal statute should specify
protections for consumers in state programs. Regardless of the
status of a program as an entitlement or a categorical grant, states
should be required to serve all those who meet eligibility criteria.
The federal government must provide the requisite funds to en-
able states to meet this obligation comfortably. Additionally,
regardless of the diminished protection of the procedural due
process doctrine in public programs,®™ states should ensure that
state programs have adequate procedures to enable program bene-
ficiaries to adjudicate disputes and receive needed program
benefits. Finally, ERISA should be amended so that program bene-
ficiaries have comparable remedies including tort remedies against
mar;gged care plans with which states contract to provide bene-
fits. :

Ideally, a properly structured federal-state program could
achieve real innovation in coverage expansions for vulnerable
groups and break ground for real reform in the health sector gen-
erally. States would then have the flexibility to take the approaches,
such as developing safety net provider networks along the lines of
the approach of the Indiana Commission on Health Care for the
Working Poor,™ that target and reach those uninsured that are
unlikely to obtain affordable or consistent employer-sponsored
coverage. Such flexibility enables states to capitalize on one of their
greatest assets—familiarity with local conditions and resources.
This flexibility, coupled with the critical federal funding, could do
much to enable states to take the lead in covering those uninsured
Americans who are not now eligible for public health insurance
programs and who are poorly served, if at all, by employer-
sponsored health insurance.”

254.  See supra notes 177-81 and accompanying text.

255.  See supra notes 239-50 and accompanying text.

256.  See supra notes 207-32 and accompanying text.

257.  See generally Mary E. O’Connell, supra note 39 (describing how employer benefits
do not meet the needs of low-income workers, especially women and the unemployed).
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CONCLUSION

In sum, the legal relationship between states and the federal
government regarding the financing and regulation of health care
is unique, complex, and cumbersome. It must be fundamentally
reformed to enable states to shape the content, scope, and direc-
tion of their health policy. Given the currently dysfunctional
relationship between the Administration and the Congress within
the federal government, state involvement in domestic policy as a
general matter is desirable. The October headlines of the Washing-
ton Post, quoted above, tell the story.”” Congress and the President
are locked in partisan battle and are unable or unwilling to act, at
least for the foreseeable future. In this temporary state of federal
dysfunction, states can provide leadership and solutions with re-
form of the federal relationship. In the long run, states have much
to offer in the way of flexibility and expertise in meeting the chal-
lenge of expanding coverage for the uninsured poor and in health
reform generally.

258.  See supra notes 1-2 and accompanying text.



