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of the

.................................w.oc:•~ I discovered that in moving to

Michigan, I moved to the heartland of the American militia
movement. As a law professor teaching about the UN system I am
regarded by at least some members of these militias as a fundamental threat
to American liberties, part of a conspiratorial plot to impose an
international world government on hapless U.S. citizens who are already
overtaxed, overregulated, and threatened by their own federal
government. Many members of these militias reportedly believe that they
are the last line of defense against UN peace,keepers intent on creating a
totalitarian world order, presumably to be imposed beginning in the
American Mid, West.
-

BY JOSE

E. ALVAREZ

Based on a talk originally given to Michigan
alumni in Orlando, Florida in 1995.
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I propose to address the grain of
truth contained in these conspiracy
theses. The notion that the UN,
an organization perennially on the
brink of bankruptcy whose beleaguered
peacekeepers were recently taken hostage
in the former Yugoslavia, is about to take
over the world is as ludicrous as the
proposition that Disney's "Pocahontas" is
faithful to history. Let's get the fantasy of
UN takeover out of the way quickly. At last
count, the UN was operating some 17
peacekeeping operations around the world
with some 63,504 peacekeepers, a significant number but hardly enough for world
conquest. Of these, over the past year,
some 3,000 have been U.S. nationals. As
of now and for the foreseeable future, UN
peacekeepers, stretched thin given the
extraordinary diversity of their missions,
will be hard put to seize control of anything larger than downtown Ann Arbor.
Further, the Clinton Administration, under
severe pressure from Congress, is now
legally bound to extensive Congressional
consultation prior to any U.S. involvement
in UN peacekeeping whether through
commitments of U.S. funds or U.S. troops.
And the United States is also deploying,
whether intentionally or by default, its
financial veto over such activities. By the
end of 1995, the United States, the UN's
largest debtor, will owe the organization
over $1 billion in peacekeeping assessments. Unless we believe that UN peacekeepers will be invading us as part of a UN
collection effort for debts legally due, U.S.
participation in the "aggressive multi-

lateralism" that President Clinton once
invoked is becoming less, not more, likely.
President Bush coined the phrase "New
World Order" in the rosy afterglow of the
UN authorized Gulf War but ever since, it
has not just been Gulf War veterans like
Timothy McVeigh who have challenged
the UN system. If the "New World Order"
refers to either the hope (if you are an old
fashioned internationalist) or the threat of
reinvigorated UN efforts at protecting
collective security, these efforts probably
died with U.S. peacekeepers in Somalia.
Aggressive multilateral military cooperation
to battle aggressors or to provide humanitarian relief seems less likely now with
governments strapped for cash and foreign
aid regarded with contempt by those in the
position to give it. Given the new rage for
limits on 'government' of whatever stripe
and the powerful political winds favoring
devolution of power to those supposedly
closest to the governed (such as state
governments), only a foolhardy government official of any party would dare voice
a preference for "world government."
Whether under the guise of a new understanding of "federalism" as in the United
States, or due to renewed attention to
"subsidiarity" as in Europe, UN issues,
never a high priority with most nations, get
attention today only to the extent they
seem to get in the way of "more important"
domestic priorities such as a balanced
budget.

Paranoid fantasies aside, are there any
legitimate concerns about "international
governance?"
Modem militias' antipathy to international organizations is part of a long U.S.
tradition, extending as far back as
Washington's farewell address warning
against "foreign entanglements" and
emerging in this century in the Senate's
rejection of U.S. participation in the League
of Nations, in the 1950s when Congress
passed a law forbidding U.S. funding to
any international organization which
promotes "one world government" or "one
world citizenship" and in attempts by
Senator Bricker to restrict the effect of
U.S. treaties, and in the 1980s' agenda of
prominent groups such as the Heritage
Foundation which advocated U.S. withdrawal from most international organizations, especially the UN. It helps to explain
the hesitancy with which the United States
embraced the concept of a "World Court"
and the haste with which it departed the
Court in the wake of a successful suit by
Nicaragua in the mid- l 980s; the lengthy
delays in U.S. ratification of basic human
rights conventions and U.S. reservations
when it adhered to some of them; the U.S.
failure to ratify hundreds of labor law
conventions despite our prominence in the
organization that promulgated them. One
could go on.
While some see in this a periodic
national tendency to "regress" to isolationism, I believe these developments owe
something as well to a suspicion oflawmaking by international institutions.
International law and organizations seem,
to many militia members as well as to
Presidential hopefuls like Patrick
Buchanan, to be "un-American" or fundamentally "undemocratic." Ironically, the
fears of the militia members and Mr.
Buchanan are reminiscent of Third World
complaints. Developing nations have long
criticized "First World" dominance of
international legal processes and today
voice fears of neo-imperialism through
institutions like the UN's Security Council.
The militia member who despises the UN
shares with Libya's President Quadaffi a
fear that international organizations create
a layer of regulation by an unaccountable
elite that diminishes national sovereignty.
The Libyan government, among others,
is critical of the "interstate" democratic
deficit. It fears that entities like the UN
Security Council, dominated by a few

powerful states, will ride roughshod over
the rights of other nations. U.S. militia
members, more confident that the United
States will prevail in these organizations,
focus instead on the "intrastate" deficit.
They fear that international processes will
fail to respect the rights of states within the
United States and are not subject to the
balancing checks within the federal
separation of powers. Their fear is directed
not at the undemocratic nature of the
Security Council relative to the rest of the
UN membership but at the boost given
(U.S.) federal executive power by mechanisms like the Council.
Neither of these are irrational concerns.
Thanks especially to the efforts of the
United States and the United Kingdom, for
example, the UN Security Council - an
entity dominated by the five permanent
members with veto powers reinvigorated
by the post-Cold War likelihood of
agreement between those five - imposed
UN sanctions on Libya to force that
government to transfer, for trial in either
U.S. or U.K. courts, two Libyan nationals
accused of masterminding the bombing of
Pan Am flight 103 over Lockerbie, Scotland. Libya went to the World Court to
complain that under existing treaty
obligations it is only required to extradite
or prosecute such individuals. It was
seeking the equivalent of an emergency
injunction to protect its treaty and customary international law rights from what it
saw as illegal Council action. Instead, in
April 1992, the World Court rejected
Libya's plea, suggesting that the Council
has the power, under the UN Charter, to
override existing treaty obligations. While
Libya's case remains pending on the
merits, it remains unlikely that Libya will
prevail in that Court. UN economic
sanctions remain in effect.
Whatever one's feelings about Libya or
the Lockerbie bombing, even the most
unsympathetic plaintiffs sometimes raise
serious questions. To many non-permanent members of the UN the Council's
action and the World Court's response
raise the troubling possibility that the
Council is now willing to enforce its
considerable powers, including the threat
of collective use of force, on any nation
beyond obvious instances of interstate
aggression and at the behest of the five
veto-wielding permanent members. The
World Court also appeared to be saying
that there is no judicial check on the power
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of the Permanent Five. Scarcely less
disturbing was the specific determination
that the Security Council can force a state
to give up its nationals to another, even
when the requesting state merely alleges
certain facts but declines to offer proof.
Non-permanent members suspect that any
such rule would not be reciprocally or
consistently applied: few believe that the
United States would, in a comparable case,
extradite a U.S. national to Libya merely
because Libyan courts have issued an
indictment. Similar qualms arise from
other recent Council actions - as with
respect to Haiti, Somalia, and its establishment of ad hoc war crimes tribunals.
Nor are the intrastate democratic
concerns, most prominently voiced by
Mr. Buchanan, entirely off the mark. After
all, prior to recent Congressional action
demanding a consultative role in UN
peacekeeping decisions, the U.S. Representative to the Security Council, Madeline
Albright, was statutorily accountable to no
one except the President when voting to
send U.S. sons and daughters to die in a
foreign field. Even today, UN authorized
"peacekeeping" action, even when this is
forceful enough to suggest the very real
possibility of U.S. casualties, remains in a
legal limbo between the interstices of the
UN Participation Act and the War Powers
Resolution. No one is quite sure whether
Congress is constitutionally entitled to be
consulted prior to a vote by the President's
representative to the Council that could
lead to a de facto war.
If the role of Congress remains dubious
in the area of UN peacekeeping, a subject
of intense interest after U.S. deaths in UN
action in Somalia, its role is all the more
attenuated with respect to other international subjects.
Today there is practically an international organization for every human field of
endeavor. Many of these organizations
negotiate rules, promulgate standards, or
interpret existing norms with little scrutiny
by any other branch of our government
except the executive. Even when their
work product is in the form of a treaty
subject to Senate approval, and much less
when it is merely "soft law," international
regulatory schemes or their work product
are rarely the subject of Congressional or
judicial input. Except with respect to the
occasional issue such as UN peacekeeping
which emerges in the public consciousness, even the fabled "fourth branch,"
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the press, seems absent.
There are many such examples of
international "regulatory" activity. How
much influence did you or your representative to Congress have on the President's
decision to push through this spring in the
UN General Assembly an indefinite
extension of the Treaty on the Nonproliferation of Nuclear Weapons, a treaty which
for all the good that it does also perpetuates the idea that the use or threat of use of
nuclear weapons is perfectly legal under
international law? Where is the "fourth
branch of government" when it comes to
press coverage about the World Court case
that is presently examining the legality of
the threat or use of nuclear weapons?
How many of us even know what the U.S.
government position is before that Court
with respect to the issue?
The 34 members of the International
Law Commission (ILC) codify and
progressively develop international law,
largely but not exclusively through the
promulgation of international treaties.
Although the U.S. Senate may, ultimately,
have a say on whether the United States
will formally accede to ILC conventions,
much of the groups' influence occurs
without Senate action - as unratified ILC
conventions or even drafts come to be
cited as binding rules of "custom." The
ILC recently promulgated a draft statute for
an international criminal court to adjudicate persons accused of international
crimes, completed a new treaty (which the
U.S. is expected to ratify) which makes it a
crime to threaten a UN peacekeeper, and is
at work on rules for determining governmental responsibility for such things as
cross-boundary pollution. All of these are
expected to have an impact on customary
international law.
For those of you whose livelihood
depends on the internationalization of
trade and investment flows, how much did
your representative to Congress really have
to say about specific provisions in the
NAFTA or the newly revised GATT treaty,
both of which were subject to fast-track
authorization in the U.S. Congress7 Or
about the on-going initiatives by the
Clinton Administration to expand NAFTA
to particular Latin American nations? Are
you confident that the GATT's internal
procedures will give appropriate weight to
U.S. environmental concerns or that
NAFTA procedures adequately address the
concerns of U.S. labor unions?

How much public scrutiny has there
been about on-going efforts by the United
States and our allies within the Organization of Economic Cooperation and
Development (OECD) to reach a multilateral agreement on investment that would
rival (and perhaps eclipse) the economic
impact of even the most recent GAIT
round?
How much do you or your member of
Congress know about the on-going
codification and law harmonization efforts
of the UN Commission on International
Trade Law (UN CITRAL) whose recent
work is yielding the international law
equivalent for articles 2, 2A, 3, 4A, 5, and
parts of 7 and 9 of the U.S. Uniform
Commercial Code? Is there any Congressional scrutiny of other current developments within UNCITRAL, including its
Model Law on Government Procurement
of Goods, Construction and Services
(which establishes harmonized rules for
government procurement, including rules
for tendering proceedings and bidding) or
its proposals for guidelines for preparatory
conferences in arbitral proceedings, for a
draft convention on independent guarantees and stand-by-letters of credit, or for
legal rules on electronic data exchange?
For those involved in Florida's space
industry, were you or your corporate
clients consulted when the UN's Outer
Space Committee promulgated two years
ago its set of Principles Relevant to the Use
of Nuclear Power Sources in Outer Space

or are you aware that there is currently

pressure within that body to revise those
principles? Are your clients aware of
pressures by UN members to take away
from the International Telecommunications Union the authority to determine
what constitutes "fair use" of the geostationary orbit?

The intrastate democratic deficit is
inherent and structural. International
treaties such as the NAFTA and the GAIT,
the product of lengthy, complex negotiations between executive branches, cannot
practically be re-opened for negotiation on
the floor of each national legislature that
might be asked to give its approval.
Something like the U.S. fast track procedure must exist if there is to be such a
treaty at all. Further, not all international
obligations come in the form of a treaty
approved as a Congressional-Executive
agreement by both houses of Congress or a
treaty approved by 2/3 of the Senate. There
are sole Executive Agreements (like arms
control measures) and other Presidential
decisions with potential normative impact
(such as the Clinton Administration's
bailout of Mexico or its executive order
refusing to engage in illegal kidnappings in
countries with which we have an extradition treaty). Much of international law
emerges from custom and practice,
without any overt action by any part of our
government except the executive (especially but not invariably the State Department). And some international norms, as
"lex mercatoria," may emerge without the
participation of any branch of government
at all, as when UNCITRAL codes to
harmonize domestic laws are accepted by
powerful business interests.
To the extent that international organizations such as the UN or the GAIT are
but institutional shells used by governments, they are effectively shells for only
the executive branch. When it comes to
legal developments within international
organizations, most citizens, whether here
or in Libya, have to trust that their executive branch representatives are voicing
their interests or delegating the proper
authority. If what emerges from the
international organization is a proposed
treaty subject to parliamentary approval,
they have to hope that their representatives
in the legislature will be given enough
information and sufficient time to permit

rejection and amendment if necessary. In
cases of multi-year international negotiations, such as those surrounding the latest
GAIT round, citizens have to hope that
their legislative and executive branches
have regularized consultation procedures
in place to permit joint continuous
involvement as negotiations proceed,
before international positions harden and
rejection/amendment becomes effectively
impossible.
U.S. courts have tended to proclaim the
primacy of the executive with respect to
foreign relations. To cite the U.S. Supreme
Court circa 1936 (U.S. v. Curtiss-Wright,
299 U.S. 304), the U.S. Constitution gives
the President nearly plenary powers over
foreign affairs because these require
executive dispatch, caution, unity of
design, secrecy, and the special expertise of
a State Department or the CIA. Our courts
frequently affirm that the nation needs to
speak with 'one voice' on these issues. That
voice is usually the President's. Our courts
tend to defer to executive determinations
of the meaning of a treaty. The message
our courts frequently send - a message
that members of U.S. militias, among
others, refuse to accept - is that we
cannot look for "democratic governance"
when it comes to the action of the executive in foreign affairs - not even when
these result in sending our children or our
taxes to faraway lands, when Haitian
refugees are repatriated to certain death,
or when foreign nationals are kidnapped
abroad.
After all, our UN representative to the
Security Council has to respond to an
emerging crisis quickly. If UN peacekeepers are being killed in Bosnia and our allies
request emergency military assistance, Ms.
Albright might be able to consult with the
President, and perhaps select members of
Congress, but if there is to be an effective
UN response, she can hardly be expected
to delay a decision until there is full
deliberation and a vote in both houses of
Congress or resolution of a court challenge.
Thus, Ms. Albright recently voted for the
creation of an expensive and dangerous
rapid deployment force to protect UN
peacekeepers in Bosnia, despite warnings
from members of the U.S. Congress that
they would refuse to pay for it.
As this suggests, Congressional opposition to those few international initiatives
that get its (and the public's) attention
tends to be manifested through the power

of the purse. But exercise of this power, as
when Congress cuts the executive's
requests for appropriations for UN
initiatives, tends to violate existing international obligations and damages the
international standing of the United States.
Congress' power of the purse tends to be a
blunt instrument, appropriate if at all, only
in extreme cases. Most international
initiatives by the executive put U.S.
international "credibility" on the line and
Congressional acquiescence, if sought,
tends to be a foregone conclusion.
Lobbying and other resources that exist
to influence national governmental
authorities do not as yet exist for most
international organizations. There is no
global freedom of information act that
permits public access to "restricted"
documents issued by these organizations.
There is no right of access to "closed"
meetings, as within the Security Council or
certain human rights bodies. These
organizations have also managed to resist
granting full scale participation rights,
much less a formal vote, to established
non-government organizations such as
Amnesty International or environmental
groups interested in their work. For these
reasons, among others, these "foreign"
lawmakers appear less accountable than
any state or federal agency.
Nor is it clear that international organizations should invariably be seen as only
"shells" for governments. International
secretariats, formally independent and
guaranteed certain privileges and immunities to assure that independence, are not
necessarily accountable to governments.
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There is considerable evidence that
secretariats and secretaries-generals exert
influence and, depending on the organization, exercise considerable discretion.
Political scientists who study "epistemic
communities" of persons with technical
expertise who share a particular agenda are
only now beginning to study the impact of
such groups on international public policy.
The possibility of agency "capture" by
special interest groups exists here as it does
with respect to domestic governmental
agencies. Whether, for example, GAIT
trade experts, free traders all, are capable of
giving a full, fair hearing to competing
environmental concerns remains an open
question.
Nor can we yet entertain a hope that an
international judiciary will emerge as a
"check" on institutional processes. As the
World Court's reaction to Libya's pleas
suggest, that body is not yet inclined to
declare anything that the Council does
illegal and without binding effect. International adjudication is still relatively rare.
Although the World Court is busier than it
has ever been, it has a mere twelve cases on
its docket and many states continue to
refuse to submit to its "compulsory"
jurisdiction. As far as other organizations
are concerned, an adjudicative "check" for
international law makers remains to be
developed, except with respect to within
some regional human rights systems and
the European Union. It remains to be seen
whether the newly revamped procedures
for GAIT dispute settlement will successfully "judicialize" the international trading
system.
But the absence of clear international
"judicial review" as Americans would
understand it does not mean that international "caselaw" is insignificant or can be
ignored. International adjudicative precedents, produced by a multitude of bodies
including under the GAIT or NAFTA, in
ad hoc or institutionalized arbitrations, or
by regional tribunals, increasingly have an
impact on domestic law or on interpretations national judges give to treaties, and
even perhaps national constitutions. Yet
there is considerably less Congressional or
public interest in those U.S. nationals who
serve on international tribunals than there
is with respect to candidates for the
national judiciary. Neither Judge Schwebel,
the U.S. judge on the World Court, nor
Judge Gabrielle McDonald, a U.S. national
chosen to serve on the War Crimes
Tribunal for the former Yugoslavia, was
subject to much public scrutiny. Judge
Schwebel over the coming year will
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probably give an opinion on the legality of
nuclear weapons. Judge McDonald is now
deciding momentous issues not heard in
an international forum since Nuremberg.
Given the potential significance of their
inquiries, citizens ought in principle to be
as concerned about Judge Schwebel's and
Judge McDonald's qualifications and
judicial philosophies as we appear to be
with respect to nominees to the U.S.
Supreme Court.
So who should be "afraid" of the "New
World Order?" If fear motivates healthy
scrutiny, the answer should be anybody
who believes in accountable government.
Fear should not generate isolationism.
Internationalization, brought on by
technology especially, is inevitable and
preferable to Hobbesian conflict in an ever
shrinking world. A world without the UN
to air and ameliorate conflicts between
nations, without the GATT to protect us
from our and others' protectionist tendencies, without the International Civil
Aviation Organization (ICAO) to make
flying safer, without human rights bodies
to make states more accountable, and
without the product of numerous international organizations which make international commerce and business possible
would be infinitely more dangerous and
less sane.
International organizational rulemaking should be under no less scrutiny
than internal democratic processes. If the
United States is still perfecting national
governance after over 200 years, it should
scarcely surprise if "governance" by
international organizations, scarcely 50
years old, requires continuous reappraisal.
At present, there are many proposals to
help ameliorate the systematic democratic
deficits of international lawmaking - from
attempts to make what these organizations
do more transparent to increased access to
non-state parties; from renewed examination of the membership of particular
organs to the possibility of greater consultation between organs that represent
different interests; from improvements in
international dispute settlement to increased legislative-executive consultations
at the domestic level.
These international reform efforts
address both the inter- and intra- state
democratic deficits. Both deficits merit our
attention as U.S. citizens. While most
international organizations do not take
binding action on the basis of majority vote
premised on one state, one vote, an
increasing number act on the basis of
"consensus," a complex arrangement

which puts considerable pressure on
particular states, including the United
States, not to "break consensus" for the
good of the whole. Consensus decisionmaking procedures, for example, give rise
both to politicized UN budgets and to
technical rules governing international
aviation under ICAO. To the extent the
United States reluctantly joins consensus,
it is deferring to the will of the majority.
For these reasons, while the interstate
democratic deficit is particularly pertinent
to small states like Libya, not even the
United States can afford to remain sanguine about it. Although we are loathe to
admit it, we share an interest with Quadaffi
in the "democraticization" of institutions
like the UN.
Of course, Libya excepted, the "New
World Order" consists of a historically
unprecedented number of nations credibly
claiming to be democracies. There are
more newly energized legislatures, legitimized by being popularly elected. There is
a growing "globalization" of judicial power
as more courts are given the independence
to become effective, amidst fervent
demands, inspired by concerns for human
rights, for a truly free press. The New
World Order is also characterized by rising
demands for international "regulation" such that, for example, an increasingly
number of today's new democracies have
been certified by the United Nations as the
product of "free and fair" elections. In the
wake of global democratization, we should
not be surprised by calls for greater
democraticization of international lawmaking processes. i:Dm
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