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supported the conservatives was not 
presented. This is not so; at least argu
ably, that question was actually presented 
more clearly by counsel in Morehead. But 
I think that it is at least clear that Roberts' 
vote in West Coast Hotel, and not the one 
in Morehead, reflected his previously 
expressed substantive views. Why he was 
so much readier in West Coast Hotel to 
overcome any procedural scruples that 
had prevented him from joining the 
liberals in Morehead is not so clear. He 
may have decided that he was wrong on 
this matter, or that the conservatives had 
taken advantage of him. And he may 
have been shaken by the furious public 
reaction to Morehead. But the timing of 
the Court's actions in West Coast Hotel, 
among other factors, suggests that neither 
the 1936 election nor the Court-packing 
battle had anything to do with the 
matter. 

Roberts' votes in the "general welfare" 
cases can probably be explained in the 
same way that Hughes', as well as those 
of Van Devanter and Sutherland, can -
the Social Security Cases appeared to be 
stronger ones for the Government than 
Butler did. Roberts appears to have been 
significantly less enthused about the 
federal spending power than Hughes 
was, even at the time Roberts wrote 
broadly about it in Butler, and on the 
commerce clause his record on the Court 
before 1937 was far more conservative 
than Hughes'. The most notable, but not 
the only illustration of this is Roberts' 
concurrence with the majority in Carter. 

I am inclined, therefore, to believe that 
Roberts' concurrence with the liberal side 
of the Court in Jones & Laughlin repre
sented a break for him. But there is no 
reason to doubt its sincerity; Roberts was 
capable of changing his mind on short 
order, his Butler opinion suggests that he 
was then beginning to expand his views of 
national powers, and his later conduct 

showed no reservations about Jones & 
Laughlin. Apart from the timing, there is no 
reason to believe that the Court-packing 
plan influenced Roberts, and there is good 
reason to believe it did not: It was not 
immediately clear what the political impact 
of upholding the National Labor Relations 
Act would be, and the Government's 
victory was far more sweeping that one 
might expect if the decision was inconsis
tent with Roberts' conscientious beliefs but 
motivated by a manipulative desire to help 
defeat Court-packing. Perhaps the storm of 
sitdown strikes then compelling national 
attention made Roberts believe that a 
national solution to labor problems was 
necessary, but I do not believe it is possible 
to be sure. 

I have said that I aim to tell a story, 
but I have not promised that it would be 
a simple, neat story. It will not satisfy 
those who wish to view the Court as an 
ordinary political institution, subject to 
ordinary political pressures. Nor will it 
gratify those who are committed to the 
view that no justice could have been 
affected by such pressures. And it may 
discomfit those who would like to draw 
conclusions about the Court of the 
Hughes era without doing the hard work 
of examining the particulars of the cases 
it decided, and trying to do so with the 
mindset of the individuals who happened 
to constitute the Court. But I hope that it 
will yield us a fuller picture than we now 
have of how it happened that the Hughes 
Court transformed American constitu
tional law. 
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