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"EGGSHELL" VICTIMS, PRIVATE
PRECAUTIONS, AND THE SOCIETAL BENEFITS

OF SHIFTING CRIME

Robert A. Mikos*

Individuals spend billions of dollars every year on precautions to protect
themselves from crime. Yet the legal academy has criticized many private
precautions because they merely shift crime onto other, less guarded citi-
zens, rather than reduce crime. The conventional wisdom likens such
precaution-taking to rent-seeking: citizens spend resources to shift crime
losses onto other victims, without reducing the size of those losses to soci-
ety. The result is an unambiguous reduction in social welfare. This Article
argues that the conventional wisdom is flawed because it overlooks how
the law systematically understates the harms suffered by some victims of
crime, first, by ignoring some types of harm altogether in grading and sen-
tencing decisions, and second, by ignoring wide disparities in the amount
of harm caused in individual cases. It follows that the same "crime", as
defined by the law, may inflict significantly different amounts of harm on
different victims, and by aggregation, on society. Thus it cannot be safely
assumed that displacing a given crime from one citizen to the next is nec-
essarily wasteful, from a social point of view. Indeed, this Article argues
that shifting crime may be beneficial to society, from an economic point of
view, since eggshell victims-those who are harmed more by crime-tend
to take more precautions. The implication is that private crime fighting ef-
forts that displace crime-universally criticized in the literature-may be
more socially useful than previously acknowledged. The Article concludes
by discussing how this insight impacts the ongoing debates over the regu-
lation of precaution-taking.
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INTRODUCTION

The legal academy is paying increased attention to the precautions ordi-
nary citizens take to protect themselves from crime,' and for good reason.
Citizens of the United States spend more on private precautions--estimates
range from $160 billion to $300 billion per year-than on the entire public
law enforcement budget.2 That is, citizens spend more on locks, neighbor-
hood watches, and the like than U.S. governments (state and federal) spend
on police, judges, prosecutors, prisons, and prison guards. And these already
high estimates of private crime-fighting expenditures may not reflect the
total economic cost of precautions, including opportunity costs, like forego-
ing an evening out, and other difficult-to-monetize costs, like the effort
expended walking a friend home at night.3

In some situations, private precautions represent an attractive, low-cost
alternative to more traditional crime-fighting tactics, like hiring more police

1. Any measure taken by a private individual (or firm) to reduce the risk that he or she will
be victimized by crime constitutes a precaution. Examples include devices like door locks, security
cameras, car alarms, and firearms, as well as actions like keeping valuables out of sight, using a
password on a computer, staying indoors at night, or having a neighbor watch one's home.

2. Tomas J. Philipson & Richard A. Posner, The Economic Epidemiology of Crime, 39 J.L.
& ECON. 405, 407 (1996); John J. Dilulio, Jr., Help Wanted: Economists, Crime and Public Policy,
10 J. ECON. PERsP. 3, 11 (1996) (noting that we spend two times as much on private as opposed to
public protections against crime).

3. For example, one study estimates that U.S. citizens spend nearly $90 billion worth of
time each year simply locking their doors and searching for their keys. David A. Anderson, The
Aggregate Burden of Crime, 42 J.L. & ECON. 611, 623-24 (1999).
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• 4or building more prisons. For example, some legal scholars have suggested
that private citizens may be particularly effective at combating certain types
of crime, such as cybercrime and identity theft.5 More commonly, however,
scholars claim that many of the resources spent in the private war on crime
are being wasted because many private precautions only shift crime onto
other, less guarded citizens.' The conventional wisdom is that any time a
crime is displaced by a precaution from one victim to another, the precau-
tion-taker's private gain is simply offset by the substitute victim's loss.
Thus, precautions that do no more than shift crime produce no societal bene-
fit. But they do have costs: after all, it takes money, time, and energy to
protect oneself from crime. It follows that precautions that displace crime
are necessarily wasteful and inefficient, from a social point of view. Profes-
sors Robert Cooter and Tom Ulen, in their influential text, summarize the
prevailing view: "Redistributing crime has no net social benefit."7 In eco-
nomic terms, precautions that only shift crime constitute rent-seeking
behavior: individuals expend resources to transfer losses, without reducing
the size of those losses.8

An example illustrates the point. Suppose a thief sets out to steal a single
car from a crowded parking lot. The thief spies several cars in the lot that
suit his needs and tastes. However, the thief notices that one car is protected
by an antitheft device, while the others are not. Given that it would take him
some time to overcome this precaution, the thief-having no reason to pre-
fer the protected car to the others--decides to take one of the unprotected
cars instead. In this example, the precaution did not reduce crime, it merely
displaced it. It is easy to see why, from a social point of view, existing
scholarship considers such precaution-taking wasteful. Although the car's
owner incurred costs in protecting her vehicle, she generated no correspond-
ing societal benefit; that is, there was no net reduction in crime.

Concerns over crime displacement have also played an important role in
policy debates over both public and private crime-control measures.9 Given

4. Louis Michael Seidman, Soldiers, Martyrs, and Criminals: Utilitarian Theory and the
Problem of Crime Control, 94 YALE L.J. 315, 343-44 (1984) (asserting that public and private pro-
tection are substitutes and that private citizens should bear more of the burden of preventing crime since
they are often the least-cost avoiders); see also RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 241
(6th ed. 2003) (arguing that public and private crime prevention efforts may be substitutes).

5. E.g., Neal Kumar Katyal, Criminal Law in Cyberspace, 149 U. PA. L. REV. 1003, 1077-
80 (2001) (suggesting that it costs far less for private firms to secure computer records than it does
for governments to identify, prosecute, and punish cybercriminals).

6. See, e.g., Omri Ben-Shahar & Alon Harel, The Economics of the Law of Criminal At-
tempts: A Victim-Centered Perspective, 145 U. PA. L. REv. 299 (1996); Steven Shavell, Individual
Precautions to Prevent Theft: Private Versus Socially Optimal Behavior, 11 INT'L REV. L. & EcON.
123 (1991).

7. ROBERT COOTER & THOMAS ULEN, LAW AND ECONOMICS 476 (4th ed. 2004) (emphasis
added). For other voices reflecting the conventional wisdom, see sources cited infra notes 41-43.

8. The theory of rent-seeking is attributed to Gordon Tullock, The Welfare Costs of Tariff,
Monopolies, and Theft, 5 W. ECON. J. 224 (1967).

9. For a discussion of the impact of displacement on policy and policy discourse, see infra
Section I.D.
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the prevailing view that displacement is necessarily wasteful, policy makers
have sought to discourage or even ban the use of precautions that merely
displace crime onto other citizens. Two prominent criminologists have ob-
served as follows:

There is little point in the policy maker investing resources and effort into
situational prevention if by doing so he merely shuffles crime from one
area to the next but never reduces it. For this reason the possibility of dis-
placing crime by preventative intervention is a crucial issue for the policy
maker. '

This Article argues that extant scholarship and subsequent policy de-
bates have mistakenly condemned displacement on efficiency grounds. The
scholarly literature incorrectly assumes that the societal cost of any given
crime is identical for all victims. By making this assumption, the literature
has overlooked the societal benefits of displacing crime.

The Article demonstrates that the way the law grades and punishes
crime systematically understates the magnitude of the harms suffered by
some victims-whom this Article calls "eggshell" victims." First, the law
ignores some types of harm, such as the destruction of sentimental value, in
grading and punishing criminal offenses. Second, the law treats some crimi-
nal acts the same, in spite of the fact that the harms inflicted by them are
obviously different. In some jurisdictions, for example, the theft of $100,000
is treated the same as the theft of $200,000; both are considered "grand lar-
ceny" and trigger identical sanctions. For both reasons, any two instances of
the same "crime" (as presently defined by the law) may impose different
societal costs. Thus it cannot be safely assumed that displacing any given
crime from one citizen to the next is necessarily wasteful, from a social
point of view. Society is better off when crime is committed against typical
(i.e., low-harm), as opposed to eggshell victims. Hence, to the extent a pre-
caution steers crime away from eggshell victims-who are more likely to
purchase the precaution-it has some social value, even if it does not reduce
the crime rate. This argument has profound implications for the private war
on crime and the ongoing debate over crime displacement.

The Article proceeds as follows. Part I discusses the economics of pri-
vate precautions and briefly reviews the legal, economic, and criminological
literature on the subject. This Part explains why the literature has been so

10. Kevin Heal & Gloria Laycock, Principles, Issues and Further Action, in SITUATIONAL
CRIME PREVENTION: FROM THEORY INTO PRACTICE 123 (Kevin Heal & Gloria Laycock eds., 1986).

11. Eggshell victims are individuals who suffer harms, such as the loss of sentimental value,
beyond those that the typical victim of crime suffers. An individual may be an eggshell victim for
purposes of one crime, e.g., the theft of his wedding ring, because he is sentimentally attached to it,
but not necessarily for purposes of other crimes, e.g., the theft of his camera or some other posses-
sion, for which he experiences no atypical loss. The concept of the eggshell victim of crime is thus
similar to the concept of the "eggshell skull" plaintiff in tort law. There is, however, one important
difference. Tort law usually holds defendants liable for all of the harms they cause eggshell skull
plaintiffs, including idiosyncratic harms. See RESTATEMENT (SECOND) OF TORTS § 461 (1965). By
contrast, criminal law often neglects to consider eggshell victims' idiosyncratic harms for purposes
of grading and punishing criminal offenses. See infra Sections II.A-B.
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uniformly critical of displacement, and how that assessment has affected
policy discourse. Part II then critiques the assumption made in the extant
scholarship that the societal cost of any given crime is identical across vic-
tims. It argues that the way the law grades and punishes crime is a poor
proxy for the total harm done in any individual case. It also explains why
eggshell victims are not more attractive targets for criminals, and thus why
shifting crime can reduce the cost of crime to society without simultane-
ously reducing the incentives to commit crime. Finally, Part III explains why
precautions tend to shift crime from eggshell victims onto lower-harm vic-
tims, resulting in a net reduction in the societal cost of crime. It also
discusses the implications for policy making. The Conclusion offers some
observations on future research, including noneconomic considerations that
may play a larger role in the debate over crime displacement in the future.

I. THE ECONOMIC THEORY OF CRIME DISPLACEMENT

Much of the extant legal and economic scholarship on precautions and
crime control is devoted to studying the displacement phenomenon. Section
L.A discusses the private incentives to take precautions. It explains that pri-
vate precautions generate externalities-including crime displacement-
and, as a result, private citizens may take more or less than the socially op-
timal level of precautions. Section I.B focuses on the most studied and
influential externality-that of crime displacement-and examines the condi-
tions under which precautions are likely to displace crime onto other citizens.
Section I.C then explores why legal theorists and economists have concluded
that precautions that displace crime generate no societal benefit and are thus
necessarily wasteful, from a societal perspective. Section I.D discusses the
impact that concerns over displacement have had on policy discourse.

A. The Private Incentives to Take Precautions

Individuals take precautions to reduce their expected crime-related
losses, which are a function of both the crime rate (p) and the harm that
would be suffered if the crime occurs (H). Precautions ward off a would-be
criminal by making it more difficult to commit a crime, or by raising the
chances that the offender will be caught and punished for the intended of-
fense. For example, locking the door makes it more difficult for a burglar to
enter a home, while installing a security camera makes it easier for the po-
lice to identify and later punish the burglar. The risk of crime faced by
precaution-takers (p,) is thus lower than the crime rate for the general popu-
lation (p). In deciding whether to take a precaution, an individual will weigh
the benefit of the reduction in risk to her (p - pp), as measured by the reduc-
tion in the expected crime loss ((p - p,) * H), against the cost of the
precaution (C), which includes the cost to purchase it as well as the time and
energy spent to activate and deactivate it. The individual will take the
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precaution when the expected benefits exceed these costs, in other words,
when C < (p - pP) * H.12

When the precaution-taker captures the full benefit of the precaution
(i.e., she does not reduce anyone else's crime risk), and also bears the full
cost of the precaution (i.e., she generates no negative externalities), the pri-
vate incentives to engage in precaution-taking are socially optimal. The
crime-related loss that would otherwise be suffered by the individual is a
societal cost (and eliminating that loss represents a societal gain)," as is the
cost of taking the precaution. Hence, barring any externalities, rational indi-
viduals will take precautions only when the societal benefits outweigh the
societal costs. However, precautions often do generate externalities that the
individual will not consider when deciding whether to take a precaution.
The externalities may confer a benefit on others, e.g., by reducing the ex-
pected crime loss suffered by another party, or they may impose a cost on
others, e.g., by increasing the expected crime loss suffered by other potential
victims. When precautions generate such externalities, the private incentives
to take precautions diverge from the socially optimal incentives.

On the one hand, some precautions confer benefits on third parties, by
reducing the likelihood that they-and not just the precaution-taker-will
be victimized by crime. For example, a homeowner who installs a light in a
dark alleyway might deter would-be burglars from targeting her neighbors'
homes, and not just her own. Economists and criminologists refer to this as
the "halo effect." 4 Unless the precaution-taker can extract a payment from
her neighbors, she will take less than the socially optimal level of such
precautions.

Conversely, some precautions impose costs on third parties. Some pre-
cautions may annoy or even harm third parties. For example, a gun fired in
self-defense against an intruder may accidentally injure an innocent by-
stander. Or a car alarm may sound off in the middle of the night, waking the
entire neighborhood, and not just the car's owner.16 Other precautions simply

12. This simplified model of private precaution-taking resembles the Learned Hand formula
for determining negligence in tort. See POSNER, supra note 4, at 167-70 (discussing the formula
with respect to efficient levels of care). There are more elaborate formal models of precaution-taking in
the literature, see, e.g., Charles T. Clotfelter, Private Security and the Public Safety, 5 J. URB. ECON.
388 (1978); Keith N. Hylton, Optimal Law Enforcement and Vctim Precaution, 27 RAND J. ECON. 197
(1996); and Shavell, supra note 6, but the simplified model in the text is sufficient for present purposes.

13. Some economists argue that the loss to the victim must be discounted by the gain to the
criminal. For a discussion of whether criminal gains should be included as part of social welfare, see
generally Jeff L. Lewin & William N. Trumbull, The Social Value of Crime?, 10 INT'L REv. L. &
ECON. 271 (1990). Needless to say, this is a controversial point, but it does not affect the analysis
here: even if we count the criminal's (illicit) utility as part of societal welfare, we still might prefer
the criminal to steer clear of eggshell victims; as discussed below in Section Il.C, the criminal often
gains nothing extra by targeting such victims, but eggshell victims still tend to lose more than other
victims of the same crime.

14. E.g., Neal Kumar Katyal, Architecture as Crime Control, Ill YALE L.J. 1039, 1109 (2002).

15. The socially optimal level of precaution-taking is the point at which the marginal cost of
the precaution is equal to its marginal benefit. E.g., Clotfelter, supra note 12, at 399.

16. E.g., John Tiemey, Laws Encourage Car Alarms, but Din May Not Be Worth It, N.Y.
TIMES, Feb. 19, 1991, atAl.
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In summary, victims who stand to lose more from crime will spend more
to protect themselves. Hence, we should expect that displaced crimes will
also be less harmful crimes-no matter how the law grades and punishes
them. To be sure, displaced crimes are still externalities, and precaution-
taking that displaces crime may yet be inefficient, but such precaution-
taking has a societal benefit that has gone unrecognized in the literature and
policy discourse. Precaution-taking that redistributes crime is not rent-
seeking behavior. It has a benefit that must be considered in the debate over
victim precautions.

B. Potential Market Failures

Of course, there is no guarantee that precautions will oMly displace
crime onto lower-harm victims. Three factors may distort the "market" for
private precautions. Wealth constraints may prevent some eggshell victims
from taking precautions; misperceptions of the risks of crime may cause
some citizens to take precautions that displace crime onto similarly situated
citizens; and displacement by eggshell victims may trigger a domino effect,S 126

causing lower-harm victims to also take precautions. Each of these possi-bilities is discussed below.

1. Wealth Constraints

As explained above, we expect eggshell victims to take more precau-
tions; thus, if a precaution merely displaces crime, it should displace it onto
low-harm victims, and in the process, reduce the total cost of crime. A prob-
lem arises, however, when some eggshell victims cannot afford to take
precautions. They may become the victims of crimes displaced by wealthier
citizens. To the extent crime is displaced from one eggshell victim to an-
other, the total cost of crime remains the same and precaution-taking is
necessarily wasteful, as the conventional wisdom suggests.

Without a doubt, lower-income families cannot afford some precautions
that might benefit them. The LoJack anti-theft device, considered one of the
most effective precautions against car theft, costs roughly $600 per vehicle,
only part of which is covered by insurers.1 27 Sophisticated home security
systems, which include motion sensors, alarms, and quick response teams,
can cost $10,000 or more. Lower-income families that might be willing to
pay for such protection (because they would suffer the loss of sentimental
value, and so on) may lack the means to do so. Indeed, Professor John
Dilulio has suggested that one of the reasons residents of impoverished in-
ner-city neighborhoods are victimized much more often than their suburban
counterparts is that they cannot afford to spend nearly as much on private

126. This list is not meant to be exhaustive. Other factors, such as heterogeneity in the risk
preferences of potential victims, may also distort the market for precautions and the direction of
displacement.

127. Ayres & Levitt, supra note 25, at 47-48.
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precautions against crime. 28 Generally, the wealthy are also better able to
exit high-crime areas and relocate to safer neighborhoods that are beyond
the reach of some criminals. Thus, it is possible that some crimes are dis-
placed from wealthier eggshell victims, who can afford to protect
themselves, onto poorer eggshell victims, who cannot.

Nonetheless, the magnitude of the distortion caused by wealth con-
straints will be limited, for three reasons. First, the poor are less attractive
targets for criminals interested in strictly financial gains-by definition they
have less to steal. Thus, precaution-taking by wealthy households is unlikely
to displace property crime onto poor households, even ones that are more
vulnerable. 9 (Recall that in order to displace crime, victims must be good
substitutes in the eyes of criminals.) It seems more likely that precaution-
taking by some wealthy households will displace crime onto other wealthy
households-namely, the households of wealthy low-harm victims who take
fewer precautions. Second, even if the wealthy do shift some crimes onto
poor victims, they will not necessarily shift those crimes onto poor eggshell
victims. Since eggshell victims do not necessarily represent more attractive
targets for criminals, some crimes will be displaced onto low-harm victims
(rich or poor) instead. Third, some precautions, such as The Club (roughly
$20)"3 or door locks, are relatively cheap, and are within the means of many
citizens. Indeed, some precautions that require heavy time commitments,
such as neighborhood watches, may actually be more affordable to the poor
than to the wealthy, assuming they have a lower opportunity cost of time.
Hence, wealth constraints will not prevent underprivileged eggshell victims
from taking at least some (and perhaps even most) types of precautions.
Thus, although wealth constraints may allow some rent-seeking precaution-
taking to occur, it is unlikely to happen frequently enough to alter the under-
lying case for beneficial displacement.

A related distortion arises when governments either subsidize or man-
date that certain precautions be taken by private individuals or firms.
Because victims do not internalize the cost of taking subsidized precautions,
there is no assurance that eggshell victims will take more precautions than
low-harm victims. Suppose, for example, that the police offer free property
marking services to all residents of one particular neighborhood; suppose
further that this service merely displaces burglars into the neighboring

128. John J. Dilulio, Jr., Saving the Children: Crime and Social Policy, in SOCIAL POLICIES

FOR CHILDREN 202, 210-11 (Irwin Garfinkel et al. eds., 1996); Dilulio, supra note 2.

129. Assuming, however, that a criminal is interested in something other than financial gain or
that a rich and a poor target own comparable goods, precaution-taking by the wealthy may shift
crime onto poor households and may be undesirable, from an economic perspective. After all, the
poor attach sentimental value to their property, suffer psychological trauma, and so on.

130. At autobam.net, The Club sells for $21.95. Autobam.com, The Club SE Anti-Theft De-
vice, http://www.autobarn.net/clubseandev.html (last visited Aug. 8, 2006).

131. Clotfelter and Seeley suggest that poorer households are more likely to take time-
intensive precautions, such as staying home at night, due to their lower opportunity cost of time.
Clotfelter & Seeley, supra note 124, at 228 (finding, in survey of D.C. households, that wealthy
were more likely than poor to install additional locks and that poor were more likely than wealthy to
stay home at night because of crime).
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community. There is no reason to suspect here that the burglaries have been
displaced onto lower-harm victims; quite the opposite may be true. The in-
dividuals who took the precaution may have done so not because they had
more to lose from the burglaries, but because they had to pay less for protec-
tion. To the extent the crime still occurs, society has not necessarily gained
anything, for the victims may be alike; or worse yet, the victims of the dis-
placed crimes may suffer comparatively more. Similarly, when governments
require that certain precautions be taken, some victims will respond to the
threat of legal sanctions, and not the economic incentive to minimize their
crime losses.

Governments encourage or require private precaution-taking in a variety
of ways. 2 Some cities require taxi cabs to install bulletproof barriers be-
tween the passenger compartment and the driver; many state and city
governments require banks to install lighting and control access to auto-
mated teller machines; police departments around the country promote the
use of property marking, neighborhood watches, and so on.'33 Several Euro-
pean nations even issue fines when motorists fail to lock their vehicles upon
parking.1 4 These efforts may be aimed at addressing the problems men-
tioned earlier-that some precautions generate positive externalities or (in
the case of subsidies) that the poor cannot afford protection-but unless
they reduce crime, they are more suspect than private precaution-taking that
is done free of government inducements or encouragement.

To summarize, we expect individuals who stand to lose more from
crime-so-called eggshell victims-to take more precautions. This means
that precautions should normally displace crime (if at all) from these eggshell
victims onto lower-harm victims, resulting in some gain to society. A problem
arises, however, when eggshell victims are unable to afford precautions. They
may become the victims of displaced crimes. Similarly, when governments
subsidize or require precaution-taking, demand for precautions will be influ-
enced by factors other than expected crime losses. It is no longer safe to
assume that displacement reduces the cost of crimes that occur.

2. Information Distortions

Another distortion occurs when citizens are misinformed about the risk
of crime. A low-harm victim who overestimates her chances of being vic-
timized may take a precaution that displaces crime onto other low-harm
victims. Conversely, an eggshell victim who underestimates her chances

132. Gardiner and Balch identify four distinct strategies governments have adopted to encour-
age precaution-taking: public information campaigns, in-kind public assistance (such as police
recommendations regarding how better to protect property), mandates accompanied by sanctions for
non-compliance, and subsidies. John A. Gardiner & George I. Balch, Getting People to Protect
Themselves, in POLICY IMPLEMENTATION: PENALTIES OR INCENTIVES? 113, 119-20 (John Brigham
& Don W. Brown eds., 1980).

133. See id. for a discussion of examples of policies adopted by governments.

134. Philip J. Cook, The Demand and Supply of Criminal Opportunities, 7 CRIME & JUST. 1,
23 (1986).
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of being victimized may decline to take a precaution, thus leaving her vul-
nerable to crimes displaced from other, better-informed eggshell victims.
In both scenarios, precaution-taking shifts offenses without reducing the
total cost of crime.

To illustrate, return to the scenario discussed in Section A above, in
which each of a hundred citizens must decide whether to take a precaution
(costing $1,500) against a ten percent risk of burglary. Ninety of the citi-
zens would lose $10,000 in the burglary; the other ten would lose $30,000.
Above, we found that only the eggshell victims would take the precaution;
the others would not find it worthwhile to spend $1,500 to fend off an ex-
pected loss of $1,000 (or even $1,111, after the eggshell victims take the
precaution). But suppose that one of the low-harm victims mistakenly be-
lieves that she faces a thirty percent chance of a burglary. This citizen will
now take the precaution. It still costs $1,500, but its perceived value has
risen from $1,000 to $3,000. Once again, however, the precaution has not
deterred the burglar; he still has eighty-nine targets from which to
choose-the other low-harm victims, being better informed about the risks
of crime, still do not take the precaution. The low-harm victim has merely
displaced the risk of crime onto other similarly situated victims. Since the
cost of the crime has not changed, the cost of the precaution ($1,500)
taken by this low-harm victim is indeed a deadweight loss to society.

Citizens may misjudge the risk of crime for a variety of reasons. For
one thing, the way the media portrays crime stories-in both news and
entertainment programs-distorts reality. Some studies suggest, for exam-
ple, that local news broadcasts inflate the audience's fear of crime,
because they allocate so much airtime to stories about crime. 35 When ex-
posed to constant media coverage of crime stories, citizens may
overestimate the number of violent crimes that actually occur, and hence,
the risk that they will become victims of such crimes. In addition, firms
that market precautions have an incentive to try to make the public feel
more vulnerable to crime, thereby boosting demand for their products or
services. For example, one of the leading providers of home security sys-
tems in the United States warns visitors to its website: "DON'T BECOME
A STATISTIC. In the time it takes you to read this sentence, one burglary
will be committed in the U.S. '' 36 Although the information contained in

135. See, e.g., Vincent F. Sacco, Media Constructions of Crime, 539 ANN. AM. ACAD. POL. &
Soc. Sci. 141, 150-53 (1995) (surveying studies analyzing the link between news coverage of crime
and perceptions of crime risk, but noting that results of such studies are mixed). In the chaos that
followed hurricane Katrina, several media outlets reported that gangs were roaming the streets of
New Orleans and committing horrible crimes. The reports provoked fear of crime in the community
and among relief workers. Later, however, a New York Times investigation revealed that most of the
stories of violent crime in New Orleans were simply false or had been grossly exaggerated. Jim
Dwyer & Christopher Drew, Fear Exceeded Crime's Reality in New Orleans, N.Y. TtmEs, Sept. 29,
2005, at Al. While the media was not entirely to blame--the police had passed along many errone-
ous crime reports-the episode highlights the power of the media to affect public perceptions of
crime risks.

136. ADT Security Services, Inc., Learn about Security, http://www.adt.com/resi/leam
about_security/ (last visited Aug. 8, 2006).
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the advertisement is accurate, the way it is framed-a burglary every few
seconds-may cause consumers to overestimate the risk that they will fall
victim to this crime.

In brief, some consumers may take too many (or too few) precautions
because they misperceive the risk of crime. It does not necessarily follow,
however, that misperceptions regarding the risk of crime necessarily un-
dermine the theory of beneficial displacement. If all consumers are equally
misinformed, say, they all double their assessment of risk, displacement is
still likely to have some societal benefit--eggshell victims are still more
likely to take the precautions (even though, for some of them, doing so
may be wasteful) and thus displace crime onto lower-harm victims. A
problem arises only if some, but not all, victims are misinformed. Suppose
that some low-harm victims overestimate their risk of crime. These vic-
tims may purchase precautions that displace crime onto other low-harm
victims who are better informed. But the best response to this problem
may be to address the underlying cause of the distortion-the mispercep-
tion of risk, rather than to regulate precaution-taking.

3. Domino Effects

A final problem may arise if precaution-taking by eggshell victims
causes low-harm victims to take the precaution as well. When a precaution
displaces crime, it increases the crime rate for everyone who does not take
it. This raises the expected benefits of taking the precaution and may en-
tice other victims to take it. Under extreme conditions, once some citizens
take a precaution, all others may end up following suit.137

To illustrate how precaution-taking by some may cause a domino ef-
fect, contrast two scenarios involving the same precaution. In both, there
are ten individuals, each of whom can take a precaution that would elimi-
nate a ten percent risk of burglary. Nine individuals would lose $500 from
the burglary; the tenth would lose $1,500. In the first scenario, suppose the
precaution costs $75. Only one victim would take it. By doing so, she has
reduced the community's total (expected) cost of crime, even if she has
not reduced the crime rate. The expected loss from the crime, which was
$600, has been reduced to only $500. Indeed, the precaution is efficient
even when taking into consideration its cost ($75), though this will not
always be the case.

In the second scenario, however, suppose that the precaution costs only
$51. Assuming they are risk-neutral and perfectly informed, the nine citi-
zens who would lose only $500 in the event of a burglary would prefer not
to take the precaution. But once the eggshell citizen takes it, their odds of
being robbed have increased from ten percent to roughly eleven percent, a
small increase, but one that is sizeable enough to cross the tipping point:

137. Clotfelter, supra note 12, at 395 (noting that crime displacement may lead to a tipping
or unraveling effect in which all citizens eventually take a precaution); Hui-Wen & Png, supra
note 33, at 89-91 (suggesting that if one target increases spending on precautions, other targets
are more likely to do so as well).
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all citizens will now take the precaution. The benefit of the precaution to
each low-harm victim is now approximately $55-just slightly more than
the cost of the precaution. The entire community will spend $510 on this
precaution; because all citizens will take it, the crime does not occur."'

However, as an empirical matter, it is quite rare that all-or even
most-victims take all available precautions, even though crimes are more
likely to be committed against those who do not take measures to protect
themselves. Even such simple precautions as locking one's door are not• • 139

taken by all citizens. In theory, it is possible that stark differences among
groups of potential victims-in terms of the values they attach to their
goods, the search costs they face in replacing goods, the psychological
costs of crime, and so on-could forestall the domino effect.14

0

Further, even if the domino effect occurs, it is impossible to say that it
will be undesirable. On the one hand, the cascade may prove beneficial:
after all, if everyone takes the precaution, it might deter crime, rather than
displace it.14 So long as the costs of the precaution do not exceed the
benefits of the reduced crime rate, the domino effect is actually desirable,
from a social point of view.

C. Rethinking the Regulation of Private Precautions

As discussed above in Section I.D, the threat of displacement has been
used to rationalize policies designed to curtail precaution-taking, or even
ban precautions outright (e.g., by denying permits required to build gates,
etc.), on the theory that such precautions have no social utility whatsoever.
The theory of beneficial displacement offered above changes fundamen-
tally how or even whether society should respond to displacement effects.

To begin, it suggests that concerns over displacement in the private
war on crime are overstated, not because displacement does not occur-it
certainly does, at least to some degree-but because displacement is not
always socially wasteful. To be sure, displacement remains an external-
ity-a cost that precaution-takers do not consider. However, since
displacement also reduces the harm of crime, the waste associated with
precaution-taking is much less significant than previously thought. The
conventional wisdom overlooks the possibility-and indeed likelihood-
that displaced crimes are less harmful crimes, regardless of how the law

138. Whether or not the precaution has a net societal benefit in this instance depends on
whether one counts the gain to the thief as part of social utility. If we count the gain to the thief
(say, as $500), the precaution has only reduced the cost of crime by $100, but it cost the commu-
nity $510, for a net loss of $410. However, if we do not count the gain to the thief, the precaution
eliminates an expected $600 loss, at a cost of $510, resulting in a net gain of $90.

139. See supra note 124.

140. In economic terms, if the demand curve for precautions resembles a step function
more closely than it does a linear function, a slight increase in the risk of crime occasioned by
others using a precaution will not lead more victims to take the precaution; the increase in the
crime rate would have to pass a certain threshold before more victims would find it worthwhile to
protect themselves.

141. See Shavell, supra note 6, at 124.
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might categorize them. It follows that there may be no pressing need to
regulate private precautions, as some have suggested, particularly when
displacement is far from total. Displacement is just not as costly as com-
monly asserted.

Second, the possibility that displacement may be beneficial also sug-
gests that we should modify the way governments regulate precaution-
taking. Consider first outright bans on precaution-taking-such as denying
permits to developers of gated communities. The conventional wisdom
suggests that precautions that merely displace crime have no social utility;
outright bans were thus justified on purely economic grounds. But once
we recognize that such precautions can reduce the societal costs of crime,
even without reducing its incidence, it becomes clear that some level of
precaution-taking may be socially desirable. An outright ban is an exces-
sive, and potentially costly, response.

A more nuanced approach would be to tax precaution-taking that dis-
places crime. Some scholars have suggested imposing a fee on the use of
precautions that displace crime; the fee would be equivalent to the societal
cost of the crime, discounted by the precaution's effect (if any) on the
probability that the crime will occur.'42 Under the theory of beneficial dis-
placement, imposing a tax on precautions that displace crime remains an
attractive, albeit politically difficult, policy response. Fees could be used
to force precaution-takers to consider the costs of displaced crimes. How-
ever, the theory suggests that calculating such a fee may be more complex
than originally thought, given that crimes inflict variable harms. The size
of the fee imposed should depend on the cost of the crime to displaced
victims, but as demonstrated above, that cost is not the same as the aver-
age cost to all victims.

The theory of beneficial displacement also has important implications
for public efforts to encourage precaution-taking. When the government
encourages or mandates precaution-taking, it may distort the market for
precautions. It is possible that such precautions will displace crime onto
higher-cost or similarly situated victims. Hence, policy makers should re-
main skeptical of efforts to encourage precaution-taking that merely
redistributes crime in society.

CONCLUSION

This Article has identified a flaw in the way the academy has analyzed
the displacement of crime occasioned by the use of private precautions.
The conventional wisdom suggests that precautions that displace crime

142. For a discussion of various proposals to regulate precaution-taking, see Gardiner &
Balch, supra note 132. Scholars have devised novel means by which to "tax" precaution-taking.
One proposal would adjust the sanction imposed on criminals according to the victim's precau-
tionary behavior; for example, if the victim takes the socially optimal level of precautions, the
sanction imposed on the criminal will be higher than if the victim takes too much precaution.
Ben-Shahar & Harel, supra note 6. This would discourage excessive precaution-taking because it
would make victims who take excessive precautions more attractive targets to criminals.
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only redistribute crime losses but do not reduce them. The implication is
that such precautions are necessarily inefficient, from a social point of view.

The problem with the extant scholarship is that it has overlooked how
the same crime may affect victims differently. The law does an imperfect
and incomplete job of grading and punishing crimes according to the harm
done in individual cases. One of the key insights of the article is in taking
a fresh look at the burdens crime imposes on individuals, and by aggrega-
tion, on society. The law grades and punishes criminal offenses in a way
that focuses almost exclusively on tangible harms, while neglecting to
consider various intangible harms that vary from victim to victim. Some
victims suffer the loss of sentimental value, higher search costs, and un-
foreseeable harms. Once we recognize these costs as important
components of the total costs of crime-in spite of the law's inability to
take them into account-we can see that the same criminal act may harm
different individuals in different ways and to different degrees; some vic-
tims will be burdened more, some less, by the same crime. Society is thus
better off when crime is committed against low-harm, as opposed to egg-
shell, victims.

The Article does not claim that displacement is necessarily efficient.
Any displaced crime, of course, remains an externality, a cost the precau-
tion-taker will not consider. Rather, the main thesis of the Article is that
displacement is not as wasteful as the conventional wisdom suggests. The
externality involved-the displaced crime-is likely to be smaller than the
benefit to the precaution-taker. This means that society gains something
when citizens take precautions that displace crime and do not reduce it. To
be sure, these precautions may be efficient; the reduction in the harmful-
ness of the crime may easily exceed the cost of the precaution, even for
the last (marginal) precaution-taker. But even if such precautions are con-
sumed at excessive levels, from a social perspective, they are not nearly as
costly to society as once believed. In short, the economic case against dis-
placement has been exaggerated. This insight is perhaps most significant
when considering the desirability of precautions that both deter and dis-
place crime. The presence of even some displacement has been viewed as
a significant drawback, often outweighing any societal gain from the de-
terrence effect. Once we recognize that displacement has societal benefits
too, however, this unwanted side effect appears less significant, thereby
potentially altering our assessment of precautions with mixed deterrence
and displacement effects.

The normative debate over the desirability of private precautions that
displace crime will not, of course, end here. But this theory of beneficial
displacement is likely to reshape the debate in an important way. By ques-
tioning the consensus view that displacement is necessarily wasteful, the
theory suggests that other considerations, besides economic efficiency,
may play a larger role in the scholarly discourse in the future. In particu-
lar, the question whether it is "fair" to allow private parties to shift crime
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onto other citizens has suddenly become more relevant, 43 given that dis-
placement may not be economically wasteful after all.

143. One could argue, for example, that eggshell victims suffer more than other victims,
and hence, should be allowed to shift crime onto lower-harm victims, in order to equalize the
burdens of crime in society. Cf Alon Harel & Gideon Parchomovsky, On Hate and Equaliy, 109
YALE L.J. 507, 510 (1999) (positing that society should strive to equalize the burden of crime,
which is a function of not only the crime rate, but also the cost of crime). On the other hand, one
could argue that displacement is often unjust, because citizens do not have equal access to pre-
cautions. Cf Dilulio, supra note 2, at 11. This Article highlights such issues, but does not take a
position on them.
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