Michigan Journal of International Law

Volume 17 | Issue 1

1995

Lip Service to the Laws of War: Humanitarian Law and United
Nations Armed Forces

Richard D. Glick
New York University School of Law

Follow this and additional works at: https://repository.law.umich.edu/mijil

b Part of the International Humanitarian Law Commons, and the Military, War, and Peace Commons

Recommended Citation

Richard D. Glick, Lip Service to the Laws of War: Humanitarian Law and United Nations Armed Forces, 17
MicH. J. INT'L L. 53 (1995).

Available at: https://repository.law.umich.edu/mijil/vol17/iss1/2

This Article is brought to you for free and open access by the Michigan Journal of International Law at University of
Michigan Law School Scholarship Repository. It has been accepted for inclusion in Michigan Journal of
International Law by an authorized editor of University of Michigan Law School Scholarship Repository. For more
information, please contact mlaw.repository@umich.edu.






Fall 1995) Humanitarian Law and U.N. Armed Forces 69

is vested with just such powers.”> U.N. officers assert that there is no
entity that can serve as protecting power for the United Nations,* despite
the fact that the Secretary-General himself has suggested that the ICRC
could capably function in that role.>* Moreover, this objection is legally
irrelevant as a matter of customary law and factually irrelevant as a matter
of conventional law given that the protecting power mechanism has been
used only four times in its history.” Indeed, many of these arguments are
based on constricted interpretations of language inconsistent with the broad
interpretation properly given to norms based on the fundamental concept
of human dignity.*® To be consistent with the peremptory nature of many
humanitarian norms, failure to observe IHL cannot be based on budgetary
constraints,”’ failure to provide adequate training to troops® or other fail-
ings of political will that IHL is intended specifically to address.

Five specific arguments advanced by the United Nations that limit its
THL obligations will be discussed below. They are arguments that: (A) the
application of IHL to the United Nations will compromise the effec-
tiveness of the Organization in its efforts to promote peace; (B) the Orga-
nization cannot be a “party to an armed conflict” and U.N. personnel can
not be “combatants”; (C) the United Nations is bound only to observe the
“principles and spirit” of IHL, although the Organization refuses to clarify

52. See S.C. Res. 827, U.N. SCOR, 47th Sess., 3217th mtg., U.N. Doc. S/Res/827 (1993);
Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808
(1993): Addendum, UN. SCOR, 47th Sess., UN. Doc. S/25704/Add.1 (1993).

53. Remarks of Dr. Roy S. Lee (1), supra note 1.

54. See Respect for Human Rights in Armed Conflict (1), supra note 5, I 221-25, at 68—69;
Respect for Human Rights in Armed Conflict (1I), supra note 47, 9 243, at 76.
55. M. Jean-Paul Fallet, Remarks at the Eleventh Annual Seminar on International

Humanitarian Law for Diplomats Accredited to the United Nations (Jan. 20, 1994) (notes on
file with the author).

56. Derogations from humanitarian norms are not permitted, see supra note 18, and like
human rights norms, humanitarian norms should be construed broadly. Cf. Symposium:
Limitation and Derogation Provisions in the International Covenant on Civil and Political
Rights, supra note 47.

57. Dr. Lee asked rhetorically how a United Nations with already tight resources would
be able to provide for the food, clothing, hygiene, and other needs of POW’s in its care.
Remarks of Dr. Roy S. Lee (I), supra note 1. '

58. The United Nations argues that the various troop contingents that comprise its forces
all have different training and can not therefore be held to a common set of IHL rules. /d. At
the level of international obligation, virtually all potential troop contributing states are subject
to identical rules by virtue of their customary obligations and virtually all states are party to
the Geneva Conventions of 1949. See States Party to the Geneva Conventions of 12 August 1949
and to Their Additional Protocols, supra note 16, at 70 (185 states are party to the Geneva
Conventions of 1949). While the issue is more problematic at the operational level, the
Organization and the various contingents must conform their methods of operations to IHL, not
the other way around. It may require that states train standby troops for U.N. missions in
accordance with a common training manual. It may mean that states must finally enter into
Article 43 agreements with the United Nations. It may even mean that the United Nations must
cease recruiting peacekeeping forces in the form of troop contingents contributed by states.
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the meaning of that term; (D) the United Nations may apply the IHL
regime applicable to civil wars and thereby criminalize attacks on U.N.
forces, thus freeing itself from the obligation to respect the combatant’s
privilege; and (E) the humanitarian obligations of troop contnbutmg states
satisfy the United Nation’s own obligations.

A. The Effectiveness of the United Nations,
and IHL as “Marginal Law”

The concerns of those resisting application of THL to the United
Nations are functional as well as legal. They fear that the United Nations
will come to be regarded as just another party to the armed conflict in
question and that it will lose the perceived neutrality that enables the
Organization to function as effectively as it does. The United Nations
correctly views its neutrality as a key factor in its ability to broker
solutions to conflicts or to deliver aid. This perceived neutrality is
compromised or vitiated when the United Nations is seen as “taking sides”
or becoming merely another party to an armed conflict.” Nonetheless,
manipulating the de jure THL status of the U.N. forces involved in an
armed conflict in order to simulate or mandate neutrality — for example,
by the outlawry of attacks on U.N. peacekeepers — is irrelevant to the
actual perception of neutrality on the battlefield or around the negotiating
table. Opposing parties base their treatment of U.N. personnel and
operations on the effect of U.N. military involvement on the political and
military situation, not the humanitarian law consequences of such involve-
ment.%

Laws that favor the United Nations over the party with which it is in
conflict will not be obeyed by that party. Therefore, the presence or
absence of such laws is irrelevant to the issue of U.N. effectiveness. The
concept of “legality” itself is limited to the legal system by which it is
defined. By definition, armed conflict represents the effort of one legal
system to dominate and supplant another, whether or not such conflict

59. The possibility of casualties also makes it more difficult to obtain and sustain
commitments of troops from states that might otherwise provide them.

60. Unfortunately, the very presence of U.N. forces will have some effect on the balance
of power or the momentum of an armed conflict, and will therefore necessarily pose a threat
to the aspirations of one of the conflictive parties; the ‘question is to what degree are those
aspirations threatened. One member of the U.N.’s peacekeeping staff stated that it is for this
reason that U.N. forces will “obviously” be attacked if inserted into civil war situations.
Elisabeth Lindenmayer, Remarks at the Eleventh Annual Seminar on International Humanitarian
Law for Diplomats Accredited to the United Nations (Jan. 20, 1994) (notes on file with the
author).
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involves the United Nations."’ IHL has a unique status because it -is
comprised of .the maximal set of rules conflictive parties will adhere to
in any event, notwithstanding other law to the contrary. For this reason,
IHL has been termed “marginal law,”® because it is the only law that
applies “when the great body of international law which regulates the
peacetime relations of states has been cast aside by the belligerent.”® In
such legally primitive circumstances, any approach to IHL that attempts
unilaterally to limit.the opposing party’s military tactics is doomed to
failure.*

For those involved in insurrection, the penalty of imprisonment or
death is no worse than the risk of imprisonment or death resulting from

61. See Lauterpacht, supra note 3. From a historical perspective, yesterday’s victor is
today’s status quo, and as Lauterpacht notes with regard to the United Nations, law, like history,
is written by the victor. According to Lauterpacht,

{a}ll law and all legal doctrine presuppose the victory of right. Should, in any general
conflagration, physical force wholly alien to the principles of the Charter of the
United Nations and of international law as we know it emerge triumphant, a new
legal order (if it may be so termed) dictated by the victor will arise. Juridical thinking
can make no provision for that contingency. It is necessarily confined to the ex1stmg
legal order and to the consequences flowing from it.

Id. at-236 (footnote omitted). In another sense, in terms of the criteria of legitimacy set out by
Thomas Franck, warfare constitutes a state of affairs in which the most basic rules that define
community are in dispute. See generally, FRANCK, supra note 14. The only rules that remain
are those by which the “means of settlement,” i.e., the armed conflict, will be conducted.

62. FriTs KALSHOVEN, BELLIGERENT REPRISALS xi (1971). In Kalshoven's words, IHL
deals with “situations where the behaviour of the human species verges on the brink of what
could still be considered human[.]” /d. Similarly, Baxter refers to the law of war in this respect
as “last ditch” law. Baxter, supra note 2, at 93.

63. Baxter, supra note 2, at 93.

64. According to Bailey, the laws of war are constructed on the premise that “a belligerent
should not be put at a disadvantage because the enemy breaks the rules[.]” Childress, supra note
28, at 66 (quoting SIDNEY BAILEY, PROHIBITIONS AND RESTRAINTS IN WAR 54 (1972)).
Similarly, Lauterpacht asks:

What belligerent, unless he has already been defeated or unless, in desperate
resignation, he expects defeat, will tolerate, without resorting to immediate retaliation,
the conduct of an enemy who claims to dictate the rules of the context — selecting
those which suit him and rejecting others? . . . It is not easy to visualize hostilities
in which the rules governing their conduct are determined by one side[.]

Lauterpacht, supra note 3, at 242-43; see Respect for Human Rights in Armed Conflict (1), supra
note 5, 9 202, at 63.

That the above is true can be empirically conﬁrmed in the failure of states in their attempts
to outlaw insurrection. There are approximately 150 civil wars in the world today, Barbara
Crossette, What Is a Nation?, N.Y. TiMES, Dec. 26, 1994, at A10, despite the fact that
international law allows the state to prohibit and punish rebellion. See Geneva Conventions of
1949, supra note 4, 6 U.S.T. at 3116-18, 3220-22, 3318-20, 75.U.N.T.S. at 32-34, 86-88,
136-38 (common art. 3); Respect for Human Rights in Armed Conflict (II), supra note 47, T4
152, 162-67, 182-86; Waldemar A. Solf, Problems with the Application of Norms Governing
Interstate Armed Conflict to Non-International Armed Conflict, 13 Ga. J. INT'L & Comp. L.
291, 291-93 (1983). .
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armed conflict itself.® Asking the rhetorical question why belligerents
respect or violate IHL, H.P Gasser of the ICRC took note of what he
described as “cost-benefit analysis” — the fear of reprisals and consider-
ations of international politics.66 For the Bosnian Serbs, Mohammed Farah
Aidid, or General Cedras, the analysis is a pragmatic one, involving a
weighing of the costs and benefits of opposing U.N. action, by force or
otherwise, calculated in light of their own respective political and military
goals.”” Such an analysis will consider the likelihood of U.N. military
action, embargo, or other sanction in retaliation, the extent of U.N.
military strength, the strength of U.N. political will, and the political will
of the individual interested states. The fact that the United Nations may
be deemed to express the international community’s will is factored into
this equation to the extent that it affects the balance of possible outcomes.
It is for this reason that legal norms may be observed to a greater degree
by conflictive parties when such norms protect U.N. personnel.

U.N. acceptance of and compliance with the full international IHL
regime increases the likelihood of compliance with humanitarian norms
by both sides at a cost of nothing more than acceptance of the de facto
power relationships of the battiefield. On the other hand, U.N. failure to
accept and comply with existing humanitarian rules lessens the likelihood
that parties in conflict with the United Nations will themselves abide by
such rules, without yielding an offsetting reduction in hostility to the basic
U.N. mission. The author readily concedes that IHL, if respected, does
affect military tactics, but the question of whether to respect such rules
is of secondary concern in the context of de facto armed conflict with
U.N. military forces where obeying such rules is perceived as significantly
influencing the outcome of the conflict. Ultimately, outlawing attacks on
U.N. military forces or otherwise providing for a special de jure status on

65. That is precisely the reason that states enhance the disincentives to insurrection through
the use of torture or collective punishment, both prohibited by human rights and IHL.

66. Hans-Peter Gasser, Scrutiny, 9 AusTL. Y.B. INT'L L. 345, 346 (1985); see also
Charney, supra note 44. That his comment acknowledged the de facto role of reprisals is
particularly enlightening given the fact that the right of reprisal, as a legal matter, has been
severely limited. See George H. Aldrich, Prospects for United States Ratification of Additional
Protocol 1 to the 1949 Geneva Conventions, 85 AMm. J. INT’L L. 1, 15-17 (1991).

67. Cf. Serbs Break Accord, Block Relief Trucks, N.Y. TIMES, Oct. 3, 1994, at A4;
Donatella Lorch, In an Edgy Mogadishu, Relief Efforts Are in Jeopardy, N.Y. TIMES, June 23,
1993, at A3 (reporting relief workers’ concerns that the United Nations is unwittingly favoring
some Somali clans over others and thus upsetting the political balance); Michael R. Gordon,
Clinton, Praising “Success,” Says Goal Was Not to Capture Aidid, N.Y. TIMEs, June 18, 1993,
at A14 (describing Somali attack on peacekeepers when it was perceived that they were going
to take over radio station); Thomas L. Friedman, Clinton Sending More Troops to Somalia, N.Y.
TiMes, Oct. 7, 1993, at A1, A10 (noting that Somali peace conferences held to reconcile various
clans and factions were perceived by Aidid as threatening in that the process could create
alternative power centers).
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the part of U.N. forces as a matter of the jus in bello will be futile. Such
approaches are doomed to failure and could only be enforced after the fact
in the few cases where U.N. forces obtain some sort of unconditional
surrender.%

B. Whether the United Nations Can Be d"‘Party to an
.Armed Conflict” and Whether Its Soldiers
May Constitute “Combatants”

The United Nations often argues that it need not take action otherwise
required by IHL, because it is not and can not be a “party to an armed
conflict,”® nor can its troops be considered “combatants.”” These
concepts are critical to the existing IHL paradigm because the concept of
“party to an armed conflict” performs a “gatekeeping” function, establish-
" ing to whom IHL applies and under what circumstances. The activities of
“parties to an armed conflict” are regulated by IHL,; the activities of non-
parties are not.”’ Similarly, the distinction between “combatants” and
“noncombatants” defines, among other things, who may kill legally and

68. In the words of Sir Hersch Lauterpacht, “[I]t is impossible to visualize the conduct of
hostilities in which one side would be bound by rules of warfare without benefiting from them
and the other side would benefit from rules of warfare without being bound by them.”
Lauterpacht, supra note 3, at 212; see also Charney, supra note 44.

69. See Remarks of Dr. Roy S. Lee (I), supra note 1. -

70. . See id.; Palwankar, supra note 3, at 232 (Author, as a member of the ICRC staff, cites
U.N. representatives as saying that the U.N. does not believe that it can become a party to the
Geneva Conventions of 1949 because, inter alia, “these [U.N.] forces might appear as
‘combatants.’ ™).

The concepts of “party to an armed conflict” and “combatant” are interrelated. In order
to qualify as a “combatant” under customary IHL, one must be a member of a de facto armed
force that is commanded by a person responsible for his subordinates, having a fixed, distinctive
sign or emblem recognizable at a distance, carrying arms openly, and conducting its operations
in accordance with the laws and customs of war. See Protocol I Additional to the Geneva
Conventions of 1949, Dec. 12, 1977, art. 43(1), 1125 U.N.T.S. 3, 23, 16 LL.M. 1391, 1410

" (1977) [hereinafter Protocol I}; Geneva Convention (I), supra note 4, art. 13, 6 U.S.T. at 3124,
75 U.N.T.S. at 40; Geneva Convention (II), supra note 4, art. 13, 6 U.S.T. at 3228, 75 UN.T.S.
at 94; Geneva Convention (III), supra note 4, art. 4(3), 6 U.S.T. at 3320, 75 U.N.T.S. at 138;
Hague Convention (IV), supra note 4, Annex, art. 1, 2 AM. J. INT'L L. at 97, DOCUMENTS ON
THE LAWS OF WAR at 48; cf. Respect for Human Rights in Armed Conflict (I), supra note 5,
q 176, at 57 (discussing minimal criteria for “armed conflict”). These requirements are based
on the premise that humanitarian standards can only be promulgated and implemented through
a chain of command; by contrast, armed mobs do not obtain the advantages of the laws of war
and are subject to prosecution under municipal law. It is the United Nations that is responsible

_for the chain of command involving U.N. forces. See supra note 2; infra notes 159-61 and
accompanying text. . .

The U.N. forces use the distinctive emblem of the United Nations, although it has been
reported that United Nations armed forces have, in specific instances, removed their identifying
markings to lessen the threat of attack. Two U.N. Vehicles Are Hit in Somalia, N.Y. TIMES, Nov.
24, 1993, at Al4. By taking off their “fixed distinctive sign, recognizable at a distance,” U.N.
forces lose the combatant’s privilege that they might otherwise have had.

71. See supra notes 69-70.



74 Michigan Journal of International Law [Vol. 17:53

who may not be killed legally in the context of armed conflict. Under the
existing paradigm, “combatants” may kill other combatants and be killed
by them, yet must take care to spare “noncombatants” — principally
civilians — to the greatest extent possible.”” IHL requires that each
individual fall into one category or the other.” U.N. refusal to apply these
concepts to its forces.is tantamount to completely rejecting the applicabili-
ty of THL and makes no sense in the context of U.N. statements that it is
bound by IHL. ' ,
The term “party to an armed conflict” is deemed to encompass any
de facto authority exercising command and control over military forces.
Those responsible for the formulation and interpretation of IHL apparently
did not consider the concept of “party to” an armed conflict to be ambigu-
ous where armed conflict was engaged in by states and by rebels.” The

72. If an individual qualifies as a combatant, he can not be tried as a criminal, and if
captured, he is entitled to prisoner of war status. See M.H.F. Clarke et al., Combatant and
Prisoner of War Status, in ARMED CONFLICT AND THE NEW LAW: ASPECTS OF THE 1977
GENEVA PROTOCOLS AND THE 1981 WEAPONS CONVENTION 107, 108 (Michael A. Meyer ed.,
1989). If he does not qualify as a combatant, he can not be attacked but may be prosecuted
under the criminal law for engaging in attacks. /d. While civil insurrection may be punished
as a criminal offense, the IHL regime that applies to internal conflict does not apply to armed

-conflicts involving U.N. forces. See infra notes 100-57 and accompanying text.

The obligation to distinguish between combatants and civilians — only the former can be
a legitimate target of violence — has been described as one of the “purposes” of IHL. Clarke
et al., supra, at 112. This obligation was one of three principles highlighted by the General
Assembly as applicable in all armed conflicts. See G.A. Res. 2444, supra note 16, at 50. The
obligation to distinguish between combatants and civilians is a peremptory norm of international
law. See infra note 92. .

73. According to the British Manual of Military Law:

It is one of the purposes of the laws of war to ensure that an individual must
definitely choose to belong to one class or the other, and shall not be permitted to
enjoy the privileges of both; in particular, that an individual shall not be allowed to
kill or wound members of the army of the opposed nation and subsequently, if
captured or in danger of life, to pretend to be a peaceful citizen.

UNITED KINGDOM WAR OFFICE, MANUAL OF MILITARY LAW: AMENDMENT 12, ch. 14, 17
((344 G 798 Supp.] 1936), quoted in Clarke et al., supra note 72, at 108. The principle of
distinction is customary law. See MERON, supra note 4, at 34. While the means and circum-
stances by and in which a combatant must distinguish him or herself have been subject to
modification as a matter of treaty in Protocol I, the essential requirement of distinction has
remained. See Protocol I, supra note 70, arts. 44, 48, 1125 UN.T.S. at 23, 25, 16 LLM. at
1410-11, 1412,

74. The General Assembly called for the application of basic humanitarian principles in
“all armed conflicts,” by “all governmental and other authorities responsible for action in armed
conflicts[,]” not simply by states. G.A. Res. 2444, supra note 16, at 50 (emphasis added). The
U.N. Secretary-General stated that the phrase “all armed conflicts” in Resolution 2444 was
intended to avoid “‘certain traditional distinctions as between international wars, internal conflicts,
or conflicts which although internal in nature are characterized by a degree of direct or indirect
involvement of foreign Powers or foreign nationals.” Respect for Human Rights in Armed
Conflict (1), supra note 5, 21, at 11.

To the extent that the issue of applicability of IHL to U.N. forces was considered, the
conclusions drawn have evolved with time. See supra note 3.
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term “armed conflict” encompasses all de facto conflicts,” with the
purpose of extending protection to all those individuals who suffer as a
consequence of armed conflict.” The existence of “armed conflict” is
deemed a question of fact. - »

The United Nations is bound by customary IHL obligations that have
arisen as the practice of states.”” This is inconsistent with the view that

75. See Respect for Human Rights in Armed Conflict (II), supra note 47, q 131, at 43,

"76. See INTERNATIONAL COMM. OF THE RED CRrosS, COMMENTARY ON THE IV GENEVA
CONVENTION OF 1949 20 (Jean S. Pictet ed., 1958) [hereinafter ICRC GENEVA (IV) COMMEN-
TARY]. . .

By its general character, this paragraph deprives belligerents, in advance, of the
pretexts they might in theory put forward for evading their obligations. There is no
need for a formal declaration of war, or for recognition of the existence of a state
of war, as preliminaries to the application of the Convention. The occurrence of de
facto hostilities is sufficient.

. . . The substitution of [the term “armed conflict”] for the word “war” was
deliberate. It is possible to argue almost endlessly about the legal definition of “war”. .
. .. The expression “armed conflict” makes such arguments less easy. Any difference
arising between two States and leading to the intervention of members of the armed
forces is an armed conflict within the meaning of Article 2, even if one of the Parties
denies the existence of a state of war. - . :

Id; see also Lauterpacht, supra note 3, at 221 n.3 (citing examples of judicial decisions in which
hostilities in Korea were held not to constitute “war” and in which the ‘existence of “war” was
determinant ‘as to the outcome of the cases). Schindler suggests that even a “minor frontier
incident” is sufficient to constitute armed conflict. See Dietrich Schindler, The Different Types
of Armed Conflicts According to the Geneva Conventions and Protocols, 163 R.C.A.D.L. 125,
131 (1979). ' '
All conflicts to which U.N. forces are party are per se “international” in character, see infra
notes 100-157 and accompanying text, although it should be noted that the concept of “armed
conflict” performs an identical function with respect to international conflicts and civil wars,
i.e., “armed conflicts not of an international character.” See Geneva Conventions of 1949, supra
note 4,6 U.S.T. at 311618, 3220-22, 3318-20, 75 U.N.T.S. at 32-34, 86-88, 136-38 (common
art. 3). In the context of civil wars, there is a minimum intensity necessary to qualify as an
“armed conflict,” but it is low, going down to but excluding “situations of internal disturbances
and tensions, such as riots, [and] isolated and sporadic acts of violence.]” Protocol II Additional
to the Geneva Conventions of 1949, Dec. 12, 1977, art. 1(2), 16 L.L.M. 1442, 1443 (1977)
[hereinafter Protocol II]. The Protocol II exclusion just quoted is reflective of customary
international law, although Protocol II in its entirety sets a higher threshold. See Bart De
Schutter & Christine Van De Wyngaert, Coping With Non-International Armed Conflicts: The
Borderline Between National and International Law, 13 GA. J. INT'L & Cowmp. L. 279, 285
(1983); cf. Solf, supra note 64, at 294; Schindler, supra, at 146-48 (discussing ICRC practice).
‘Schindler concludes that the threshold of violence constituting’ armed conflict not of an
internatiorial character is breached when hostilities are of such an intensity that military forces,
as opposed to police forces, are deployed against the insurgents in question. /d. at 147. In this
-vein, the Secretary-General noted that “[t]he duration of the conflict, the number and leadership
of rebel groups, their installation or action in parts of the territory, the degree of insecurity, the
,existence of victims, the means adopted by the lawful government to establish lawful order, all
have to be taken into account.” Respect for Human Rights in Armed Conflict (I), supra note
5,9 176, at 57. He further noted that these criteria are not incorporated expressly into common
article three of the Geneva Conventions of 1949, were considered significant by the participants
at the 1949 Geneva Conference, but may not have been generally accepted in toto as determin-
ing the scope of article three. See Respect for Human Rights in Armed Conflict (11}, supra note
47, [ 133-34, at 43-44.

77. See supra notes 4, 11-48 and accompanying text.
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the Organization cannot be a “party to” an armed conflict because it is not
a state. Who but “parties to” armed conflict should be limited in their
conduct? The assertion that the United Nations cannot be a party to armed
conflict undermines the determinacy of the concept achieved by the broad
definition of the term.” The United Nations’ claimed inability to become
a party to an armed conflict while at the same time conducting military
operations equipped with tanks, mortars and helicopter gunships against
organized military forces would seem, on the facts, so absurd and disin-
genuous as to not pass what Professor Franck has referred to as the
equivalent of a “laughter test.”™ The U.N. position reintroduces the
element of uncertainty and legal sophistry into the definition of “party to
an armed conflict” when the Organization purports to define the term in
a way unknown to anyone outside, and perhaps even inside, the Organiza-
tion, with potentially far-reaching and dangerous implications.
Unfortunately, this is not a new argument by the United Nations. For
example, when states contributing troops to ONUC expressed concern that
they would become parties to an armed conflict in the Congo, the

78. See FRANCK, supra note 14, at 50-66 (discussing the importance of the attribute of
“determinacy” in the analysis of whether or not states will likely comply with international law
norms).

79. Id. at55. According to Professor Thomas J. Farer, a consultant to the Secretary-General
charged with investigating the June 5, 1993 attack on UNOSOM II troops by General Aidid,
the United Nations does not consider itself to be involved in an armed conflict in Somalia.
Thomas J. Farer, Remarks to the Center for International Studies (Nov. 24, 1993) (notes on file
with the author). The United Nations proffers this conclusion despite the fact that U.N. forces
have been involved in high intensity firefights against forces that are highly organized and
display knowledge of sophisticated military tactics. U.N. forces have been armed at various
times with AC-130 Gunships, Cobra helicopter gunships, M-48 tanks, armored personnel
carriers, and mortars; and they have been subjected to fire from mortars, rocket-propelled
grenades, and AK-47’s. See, e.g., Michael R. Gordon & Thomas L. Friedman, Details of U.S.
Raid in Somalia: Success So Near, a Loss So Deep, N.Y. TIMES, Oct. 25, 1993, at Al; UN.
Fire May Have Wounded 34 Somalis, N.Y. TIMES, Sept. 20, 1993, at AS5. U.N. spokespersons
refer to U.N. operations in military terms. See, e.g., Report of the Secretary-General on the Work
of the Organization, U.N. GAOR, 48th Sess., Supp. No. 1, { 438, at 84, U.N. Doc. A/48/1
(1994) (discussing the “military actions” carried out by UNOSOM II forces and the care taken
to avoid “civilian casualties™); Anthony Goodman, Five U.N. Peacekeepers in Somalia Killed,
44 Wounded, REUTER L1BR. REP., June 17, 1993, available in LEXIS, News Library, Arcnews
File (In the words of U.N. personnel, “planned targets seem to have been hit,” and “UNOSOM
has disrupted the militia’s command and control capability and driven the militia from its
base.”); Farer, supra (describing a June 12, 1993 attack by U.N. forces as a reprisal for an
earlier attack on U.N. forces.) ‘ '

The United Nations claims that it is fighting “bandits” and “criminals,” despite the fact
that Thomas Farer’s report submitted to the U.N. Secretariat noted specifically the military
organization and discipline of the forces that carried out the June 5, 1993 attack on UNOSOM
I troops, referring to their “firing discipline,” “careful planning,” and “sophisticated use of
locations and camouflage.” See Report Pursuant to Paragraph 5 of Security Council Resolution
837 (1993) on the Investigation into the 5 June 1993 Attack on United Nations Forces in
Somalia Conducted on Behalf of the Secretary-General, U.N. SCOR, 48th Sess., Annex, at 4,
U.N. Doc. §/26351 (1993).
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Secretary General stated that the United Nations, inexplicably, could not
become a party to an armed conflict so long as it was engaged in defen-
sive operations.’® Nonetheless, this history of counter-normative practice
by the United Nations does not qualify as a lawmaking act, to the extent
that elements of IHL are subject to the processes of positive lawmaking,”
because the notion that an attacking party alone is bound by IHL has been
soundly rejected, is at odds with the concept of reciprocity at the regime’s
core,*? and is totally unworkable in the battlefield context where it is often
not clear who is attacking whom and in response to what.** Moreover, the
implications of such a view are staggering when one considers that the
United Nations has defined its realm of action as constituting “self
defense” in situations where there exist “attempts by force to prevent
[U.N. forces] from carrying out their responsibilities as ordered by their
commanders . . . .”® Thus, by definition, all U.N. peacekeeping mandates
provide for “defensive” military operations not subject to the laws of war,
except for the possibility that any given operation is ultra vires its
mandate. Such a redefinition -of the concept of “party to an armed
conflict” would destroy humanitarian law if generally articulated by
conflictive parties. Such obvious manifestations of organizational self-
interest breed a cynicism that corrodes the overall integrity of the IHL rule
system.

80. The Secretary General replied as follows:

If ... United Nations troops engaged in defensive action, when attacked while

holdmg positions occupied to prevent a civil war risk, this would not, in my opinion,

mean that they became a party to a conflict; while the possnblhty of becoming such

a party would be open, were troops to take the initiative in an armed attack on an
_organized army group in the Congo.

Report of Secretary-General on Steps to Implement S.C. Res. 84741 of 21 Feb. 1961, U.N.
SCOR, 16th Sess., Annex VII, U.N. Doc. S/4752 (1961) (message dated Feb. 24, 1961 from
the Secretary General to certain African States, concerning the need for troops and the function
of the Force), quoted in 3 HIGGINS, supra note 2, at 121-22.

81. See infra notes 132-37 and accompanying text.

82. See Gasser, supra note 66; cf. Christopher Greenwood, Remarks at the Eleventh Annual
Seminar on International Humanitarian Law for Diplomats Accredited to the United Nations
(Jan. 19, 1994) (notes on file with the author) (noting the ICRC’s position that, as a matter of
the Geneva Conventions of 1949, the obligations of any two parties to an armed conflict must
be the same vis 4 vis each other).

83. See, e.g., David Crary, Bosnian Army Accuses U.N. Force of Firing First in DMZ Gun
Battle, PHILA. INQUIRER, Oct. 26, 1994, at A4. The problem can devolve to an infinite regression
to determine who attacked whom first and who was simply counterattacking in defense.

84. Note by the Secretary-General: Aide-Mémoire Concerning Some Questions Relating
to the Function and Operation of UNFICYP, supra note 40. Thus, were the Bosnian Serb forces
to attempt to retake heavy weapons previously turned over to U.N. forces, the United Nations’
view of the law would allow it to engage in heavy combat over possession of the weapons yet
not consider itself engaged in armed conflict. As a result of this view, neither the U.N. forces
nor the Bosnian Serb forces fighting each other would be protected by IHL.
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A United Nations entitled to conduct military operations outside the
existing paradigm of protection is a United Nations unhindered by legal
restraints and entitled to engage in actions that IHL prohibits. Fortunately,
the United Nations remains bound by the same customary IHL rules that
are binding on states, and Organization practice that is not in conformity
with these rules constitutes violations of them.

C. The “Principles and Spirit” of IHL?

The United Nations argues that its IHL obligations are limited to those
comprising the “principles” or the “principles and spirit” of IHL.® As with
the concepts of “party to an armed conflict” and “combatant,” the United
Nations argues that it must comply with a set of IHL obligations unique
to the Organization and unknown to anyone outside it. Professor Finn-
Seyersted describes the genesis of the “principles and spirit” assertion as
an attempt to distinguish between the more general principles of customary
THL, to which the Organization is bound, and some of the more detailed
conventional provisions, which the Organization argued it would not be
legally or factually capable of performing were it to become a party to the
various humanitarian conventions.®® While the concept of the “principles
and spirit” of IHL may have corresponded originally to a more complete
set of customary IHL norms, subsequently it appears to have contracted
in scope so as to limit the United Nations’ IHL obligations to only a small
subset of customary obligations.””

The body of United Nations customary IHL obligations should be
extensive and should encompass the peremptory norms of IHL. The rules
regulating the method and means of warfare are considered peremptory
norms of customary law,*®® and commentators have concluded that most
of the provisions of Geneva Conventions I, II, III, and many of the
provisions of Geneva Convention IV and Protocols I and II also have

85. See, e.g., Palwankar, supra note 3, at 232 (quoting a letter dated Oct. 23, 1978 from
the U.N. Secretary—General to the President of the ICRC, stating that “the prmc:plec of
humanitarian law . . . must . . . be applied” by U.N. forces) (emphasis added).

86. SEYERSTED, supra note 2, at 190. But see supra notes 49-58 and accompanying text.

87. See Palwankar, supra note 3, at 233 (U.N. statements regarding its IHL obligations have
been selective and have not made clear the applicability of, for example, those rules regulatmg
the methods and means of warfare.)

88. See Report of the International Law Commission on the Work of Its Thirty-Second
Session, supra note 17, at 97-98. With regard to their status as customary law, see e.g., High
Command Case, supra note 4, at 535-42; Arthur K. Kuhn, International Law and National
Legislation in the Trial of War Criminals: The Yamashita Case, 44 AM. J. INT'L L. 559 (1950).
But see BENVENISTI, supra note 47, at 96-106 (with regard to the law of occupation, the Hague
Convention (IV) had lost its normative force by the time the High Command and Tokyo trials
reached these conclusions).
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entered into the body of customary law.* The Organization is capable of
carrying out many, if not all, customary obligations.”*

The Organization has not yet been willing to define the content of the
term “principles and spirit.”' Even assuming, arguendo, that the United
Nations is bound by a restricted set of obligations identifiable as the
“principles and spirit” of IHL, there is no principled basis consistent with
humanitarian imperatives on which the Organization can refuse to identify
the specific content of these obligations.” An unarticulated norm is no

89. See, e.g., MERON, supra.note 4, at 41-74,
90. See supra notes 45-48 and accompanying text. :
91. Cf. Palwankar, supra note 3, at 233; Remarks of Dr. Roy S. Lee (1), supra note 3.

92. While an exhaustive study of the term “principles and spirit” is beyond the scope of
this paper, there are a number of norms so fundamental to IHL that they should readily be
deemed binding on the United Nations. Those norms characterized as peremptory should readily
be considered to fall within the concept of the “principles and spirit” of IHL. Included within
this category are those rules regulating the methods and means of warfare. See Report of the
International Law Commission on the Work of Its Thirty-Second Session, supra note 17, at
94-98. In addition, those rules embodying the concepts upon which the existing paradigm of
THL protection depends should be considered binding on the United Nations, for example, the
concepts of “combatant” and “party to an armed conflict.” See supra notes 69-84 and
accompanying text. Also presumptively binding on the United Nations are those norms embodied
in the Martens Clause, which contains the following three elements:

(i) that the right of parties to choose the means and methods of warfare, i.e. the right
of the parties to a conflict to adopt means of injuring the enemy, is not unlimited;
(ii) that a distinction must be made between pérsons participating in military
operations and those belonging to the civilian population to the effect that the latter
be spared as much as possible; and (iii) that it is prohlblted to launch attacks against
the civilian population as such. .

Walter Kdlin, Situation of Human Rights in Occupied Kuwait, U.N. ESCOR Comm’n on Human
Rights, 48th Sess., Prov. Agenda Item 12(b), at 11, U.N. Doc. E/CN.4/1992/26 (1992) [hereinaf-
ter HUMAN RIGHTS IN OccupPiep KuwaiT]. The Martens clause has been characterized as
embodying the most fundamental elements of humanitarian protection. See Protection of Civilian
Populations Against the Dangers of Indiscriminate Warfare, 56 INT'L REV. RED CRrOSS 588
(1965). The Martens clause embodies the principle of distinction between civilians and persons
participating in military operations that is so central to the existing paradigm of humanitarian
protection, See supra note 72. The clause has been further described as peremptory in character,
see HUMAN RIGHTS IN OccuplED KUWAIT, supra, and has been identified by the U.N. General
Assembly as containing basic humanitarian principles to be applied by all governmental and
other authorities responsible for action in armed conflict, see G.A. Res. 2444, supra note 16.

The term “principles and spirit” of IHL would presumably include those norms expressed
in Common Article 3 of the Geneva Conventions of 1949, some of which overlap with the
obligations incorporated in the Martens Clause. Common Article 3 of the Geneva Conventlons
of 1949 includes the following:

(1) Persons takmg no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed hors de combat by sickness, wounds,
detention, or any other cause, shall in all circumstances be treated humanely, without
any adverse distinction founded on race, colour, religion or faith, sex, birth or wealth,
or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any time and
in any place whatsoever with respect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel
treatment and torture;
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norm at all and can not provide a basis for analyzing conduct.”® Such a

(b) taking of hostages;

(c) outrages upon personal dlgmty, in particular humiliating and degrading
treatment;

(d) the passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court, affording all the judicial
guarantees which are recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for.

Geneva Conventions of 1949, supra note 4, 6 U.S.T. at 311618, 3220-22, 3318-20, 75
U.N.T.S. at 32-34, 86-88, 136-38 (common art. 3); see also, ICRC GENEVA (IV) COMMEN-
TARY, supra note 76, at 38-40. These Article 3 norms have been characterized by the Interna-
tional Court of Justice as “elementary considerations of humanity.” Military and Paramilitary
Activities in and Against Nicaragua (Nicar. v. U.S.), 1986 1.C.J. 14, { 218(June 27), reprinted
in 25 1.L.M. 1023 (1986); see MERON, supra note 4, at 32-37.

The term “principles and spirit” should also provide for individual responsibility in
accordance with the violations of customary international law enumerated in the Nuremberg
Charter as being particularly heinous and thus worthy of mention. The following were listed
as crimes within the jurisdiction of the International Military Tribunal in its Charter:

WAR CRIMES: namely, violations of the laws or customs of war. Such violations
shall include, but not be limited to, murder, ili-treatment or deportation to slave labor
or for any other purpose of civilian population of or in occupied territory, murder or
ill-treatment of prisoners of war or persons on the seas, killing of hostages, plunder
of public or private property, wanton destruction of cities, towns or villages, or
devastation not justified by military necessity[.]

Charter of the International Military Tribunal, Oct. 6, 1945, art. 6(b), reprinted in 10 TRIALS
OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL
Law No. 10, supra note 4, at XIII (1951). The “principles and spirit” of IHL should encompass
the prohibitions against the commission of what are defined as “grave breaches” of the Geneva
Conventions of 1949. A Commission of Experts characterized such grave breaches as “war
crimes,” and “the general notion of war crimes as comprising any violation of the law of
international armed conflicts, sufficiently serious and committed with the requisite intent to be
regarded as a crime.” Interim Report of the Commission of Experts Established Pursuant to
Security Council Resolution 780 (1992), U.N. SCOR, 48th Sess., Annex I, at 15, U.N. Doc.
$/25274 (1993). The “grave breaches” provisions of the Geneva Conventions of 1949, supra
note 4, 6 U.S.T. at 3146, 3250, 3420, 3618, 75 U.N.T.S. at 62, 116, 238, 388 (arts. 50, 51, 130,
and 147, respectively), only apply in the context of international armed conflict; however, armed
conflict involving the United Nations is by definition international. See infra notes 100~57 and
accompanying text. The grave breach provisions of the Geneva Conventions of 1949 articulate
the following violations: willful killing; torture or inhuman treatment, including biological
experiments; wilfully causing great suffering or serious injury to body or health; extensive
destruction and appropriation of property, not justified by military necessity and carried out
unlawfully and wantonly; compelling a prisoner of war or a civilian to serve in the forces of
a hostile power; wilfully depriving a prisoner of war or a civilian of the rights of fair and regular
trial; unlawful deportation or transfer or unlawful confinement of a civilian. See Geneva
Conventions of 1949, supra note 4, 6 U.S.T. at 3146, 3250, 3420, 3618, 75 U.N.T.S. at 62, 116,
238, 388 (arts. 50, 51, 130, and 147, respectively).

Finally, the United Nations should certainly be deemed bound by customary IHL where
there is evidence of past practice on the part of the Organization. Where there has been past
adherence to customary IHL norms by the United Nations, the Organization should bear a heavy
burden of explaining why it is not obligated to comply or capable of complying.

93. In the context of Tom Franck’s rule legitimacy analysis, a “rule” with no content at
all is a rule of total indeterminacy. As a consequence, Professor Franck’s rule compliance model

would predict that such a rule would command little, if any, compliance. See FRANCK, supra
note 14, at 50-66.
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“norm” cannot provide guidance to troops, protected persons, or monitor-
ing entities.” It is for this specific reason that the Geneva Conventions of
1949% and their protocols® expressly call for wide dissemination of IHL
rules, a position regularly echoed by the ICRC since 1869% and by the
U.N. Secretary-General.” Failure to adequately disseminate such norms
in advance of armed conflict increases the likelihood of violations and
emphasizes the humanitarian system’s weakest link: post facto punish-
ment.” The unwillingness of the Organization to agree on or articulate the
content of the term “principles and spirit” prevents the Organization from
‘being held accountable for its actions.

D. Why Attacks Against U.N. Peacekeepers Are Protected by
the Combatant’s Privilege and May Not Be Criminalized

The United Nations avoids its humanitarian obligations in yet another
way when it intervenes in civil wars. When the United Nations engages
in armed conflict with rebel forces, it wrongly applies the special set of
rules that bind states involved in civil wars, instead of the rules that bind
parties to international armed conflict.'® This approach ostensibly allows

94. See Jacques Meurant, Dissemination and Education, 9 AustL. Y.B. INT’L L. 364
(1985).

95. See Geneva Conventions of 1949, supra note 4, 6 U.S.T. at 3146, 3248, 3418, 3616,
75 U.N.T.S. at 62, 114, 236, 386 (arts. 47, 48, 127, and 144, respectively). :

96. See Protocol 1, supra note 70, art. 83, 1125 U.N.T.S. at 76, 16 L.L.M. at 1427; Protocol
I, supra note 76, art. 19, 16 L.L.M. at 1448. )

97. See, e.g., International Comm.. of the Red Cross, Report on the Protection of War
Victims, 296 INT’L REv. RED CRross 391, 408 & n.5 (1993) (“The dissemination of knowledge
of international humanitarian law must begin in peacetime, for there is no chance of it being
applied unless it is known by those whose duty it is to comply and ensure compliance with it.”);
cf. id. 411-12 (“Training for the armed forces™).

98. See Respect for Human Rights in Armed Conflict (1), supra note 5, 117, at 41 (“The
wide dissemination of and publicity for international instruments of a humanitarian character
and for the corresponding rules and regulations adopted at the national level would appear to
be a particularly significant measure to ensure their better application™).

99. Cf. Sadako Ogata, United Nations High Commissioner for Refugees, Statement at the
I.C.R.C. Conference for the Protection of War Victims (Geneva), reprinted in 296 INT'L REV.
RED Cross 373 (1993) (existing IHL is not being fully implemented); Cpt. Ashley Roach (Ret.),
Remarks at the Eleventh Annual Seminar on International Humanitarian Law for Diplomats
Accredited to the United Nations (Jan. 19, 1994) (notes on file with the author) (existing IHL
is not being fully implemented) [hereinafter Remarks of Cpt. Ashley Roach]; Charney, supra
note 44. The Secretary-General has noted that the ultimate purpose of humanitarian law is to
prevent violations; the process of sanctioning violators is not an end unto itself. See Respect
Jor Human Rights in Armed Conflict (1), supra note 5, § 203, at 63.

100. The principal difference between the international and civil war IHL regimes is that
with the former, each combatant is vested with the “combatant’s privilege,” i.e., each soldier
that falls within the definition of a combatant is entitled to kill or wound enemy combatants
without committing a crime. Should that soldier be captured, s/he is entitled to prisoner of war
(PW) status. In contrast, the civil war regime allows the state to criminalize insurrection, i.e.,
those taking up arms against the government of the state are not entitled to kill or wound
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the United Nations to treat as criminal attacks against its forces that would
otherwise be privileged as a matter of IHL."" As a matter of law, the

government soldiers and are subject to criminal punishment, often the death penalty for treason
or murder, if they do so. See Geneva Conventions of 1949, supra note 4, 6 U.S.T. at 3116-18,
3220-22, 3318-20, 75 UN.T.S. at 32-34, 86-88, 136-38 (common art. 3); Solf, supra note
64, at 291-94; Clarke et al., supra note 72, at 107-08, 117-18.

101. The application by the United Nations of the civil war IHL regime is evidenced in
a number of instances in which the United Nations has treated as illegal actions that would be
permitted under the international regime as falling within the combatant’s privilege. For example,
the United Nations did not recognize captured members of General Aidid’s forces as being
entitled to PW status. Cf. Les Aspin, U.S. Secretary of Defense, Statement at Department of
Defense Newsbriefing (Oct. 4, 1993), available in LEXIS, News Library, Scripts File
(characterizing captured members of hostile Somali forces as “detainees™). The United Nations
also did not recognize as prisoners of war those members of its own forces in the hands of
General Aidid’s forces. Id.; Les Aspin, U.S. Secretary of Defense, Interview with Bryant
Gumble, Today Show (NBC television broadcast, Oct. 8, 1993) (transcript on file with author)
(characterizing captured U.S. airman as “detainee”).

In the report prepared by Tom Farer for the U.N. Secretariat on the June 5, 1993 attack
on UNOSOM II troops, he states that “[n]o act could by its very character more perfectly
exemplify an international crime than the use of force against United Nations soldiers to prevent
them from carrying out their responsibilities.” Report Pursuant to Paragraph 5 of Security
Council Resolution 837 (1993) on the Investigation into the 5 June 1993 Attack on U.N. Forces
in Somalia on Behalf of the Secretary-General, Annex, supra note 79, § 7, at 3. While the author
agrees that such an attack could constitute a crime as a matter of the jus ad bellum, Mr. Farer
makes clear that those guilty of criminal action would include “persons who organized, planned,
approved or executed the attack[,]” i.e., the soldiers in the field. /d.

Indirect application of the civil war regime is evidenced further by U.N. treatment as illegal
under Somali law, attacks by soldiers in the field who, pursuant to the orders of rebel
commanders, have attacked U.N. forces. See id. at 3 (applicability of Somali law to persons who
“executed the attacks™); id. at 4-7 (description of the attack). This application of Somali law
serves indirectly to apply the civil war regime because it allows the prescriptive authority of
the Somali state to define the relationship between U.N. forces and those forces with which the
United Nations is in combat; the net effect is to criminalize attacks against U.N. armed forces.
Similarly, status of forces agreements between the United Nations and host states, have, by their
terms, required host states to act to deter and prosecute all persons responsible for attacks on
U.N. forces. See, e.g., Report by the Secretary-General on the Organization and Operation of
the United Nations Peace-Keeping Force in Cyprus, UN. SCOR, 19th Sess., Annex 1, § 18,
U.N. Doc. S/5634 (1964) (providing, inter alia, that “[t]he Government [Cyprus] will ensure
the prosecution of persons subject to its criminal jurisdiction who are accused of acts in relation
to the Force or its members which, if committed in relation to the Cypriot army or its members,
would have rendered them liable to prosecution.”) (emphasis added), reprinted in 4 HIGGINS,
supra note 2, at 212, 214-15 (1981). That the United Nations seeks to stand in the shoes of the
host state with respect to immunity from attack in civil conflict is made express in the model
status of forces agreement as well, which states that “[tlhe government shall ensure the
prosecution of persons subject to its criminal jurisdiction who are accused of acts in relation
to the United Nations peace-keeping operation or its members which, if committed in relation
to the forces of the Government, would have rendered such acts liable to prosecution.”
Comprehensive Review of the Whole Question of Peace-Keeping Operations in All Their Aspects,
Model Status-of-Forces Agreement for Peace-Keeping Operations: Report of the Secretary-
General, UN. GAOR, 45th Sess., Agenda Item 76, ] 4445, U.N. Doc. A/45/594 (1990)
(emphasis added) [hereinafter Comprehensive Review). Moreover, as an outgrowth of the U.N.
General Assembly’s review of peacekeeping in all its aspects, the General Assembly has adopted
an international convention concerning the status and safety of U.N. personnel, including
members of U.N. forces, that purports to create a new rule of international law that would
criminalize attacks on U.N. forces that are otherwise protected by IHL. See infra notes 143-58
and accompanying text.



