Michigan Law Review

Volume 105 | Issue 6

2007

Looking Backward: Richard Epstein Ponders the "Progressive"
Peril

Michael Allan Wolf
University of Florida Levin College of Law

Follow this and additional works at: https://repository.law.umich.edu/mir

6‘ Part of the Constitutional Law Commons, Jurisprudence Commons, Legal History Commons, and the

Supreme Court of the United States Commons

Recommended Citation

Michael A. Wolf, Looking Backward: Richard Epstein Ponders the "Progressive” Peril, 105 MICH. L. REv.
1233 (2007).

Available at: https://repository.law.umich.edu/mlr/vol105/iss6/14

This Review is brought to you for free and open access by the Michigan Law Review at University of Michigan Law
School Scholarship Repository. It has been accepted for inclusion in Michigan Law Review by an authorized editor
of University of Michigan Law School Scholarship Repository. For more information, please contact
mlaw.repository@umich.edu.


https://repository.law.umich.edu/mlr
https://repository.law.umich.edu/mlr/vol105
https://repository.law.umich.edu/mlr/vol105/iss6
https://repository.law.umich.edu/mlr?utm_source=repository.law.umich.edu%2Fmlr%2Fvol105%2Fiss6%2F14&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/589?utm_source=repository.law.umich.edu%2Fmlr%2Fvol105%2Fiss6%2F14&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/610?utm_source=repository.law.umich.edu%2Fmlr%2Fvol105%2Fiss6%2F14&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/904?utm_source=repository.law.umich.edu%2Fmlr%2Fvol105%2Fiss6%2F14&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/1350?utm_source=repository.law.umich.edu%2Fmlr%2Fvol105%2Fiss6%2F14&utm_medium=PDF&utm_campaign=PDFCoverPages
https://repository.law.umich.edu/mlr/vol105/iss6/14?utm_source=repository.law.umich.edu%2Fmlr%2Fvol105%2Fiss6%2F14&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:mlaw.repository@umich.edu

LOOKING BACKWARD: RICHARD EPSTEIN
PONDERS THE “PROGRESSIVE” PERIL

Michael Allan Wolf*

How PROGRESSIVES REWROTE THE CONSTITUTION. By Richard A. Epstein.
Washington, D.C.: Cato Institute. 2006. Pp. xiii, 156. $15.95.

INTRODUCTION

The utmost possible liberty to the individual, and the fullest possible pro-
tection to him and his property, is both the limitation and duty of
government. If it may regulate the price of one service, which is not a pub-
lic service, or the compensation for the use of one kind of property which
is not devoted to a public use, why may it not with equal reason regulate
the price of all service, and the compensation to be paid for the use of all
property? And if so, “Looking Backward” is nearer than a dream.

—Justice David J. Brewer'

In the 1888 novel Looking Backward, Edward Bellamy dreamed up a
twentieth century America that was a socialist utopia,” a vision invoked four
years later by the conservative Justice David J. Brewer as a warning against
government regulation.’ In How Progressives Rewrote the Constitution,
Richard Epstein,’ looking back at the twentieth century through an interpre-
tive lens much more similar to Brewer’s than Bellamy’s, sees and bemoans
the growth of a dominant big government of which the novelist could only
dream. Epstein pulls no punches in his attack on those he deems responsible

*  Richard E. Nelson Chair in Local Government Law, University of Florida Levin College
of Law. The author thanks Bill Page, Juan Perea, Chris Peterson, Michael Siebecker, Chris Slobo-
gin, Barbara Woodhouse, and Danaya Wright for sharing their valuable insights, and Neil Rumbak
and Steven Wernick for their excellent research assistance.

1. Budd v. New York, 143 U.S. 517, 551 (1892) (Brewer, J., dissenting). See J. Gordon
Hylton, The Judge Who Abstained in Plessy v. Ferguson: Justice David Brewer and the Problem of
Race, 61 Miss. L.J. 315, 318-19 (1991) (“He believed that liberty of contract was a right protected
by the Constitution; he favored a narrow interpretation of the state police power; and he rejected the
concept of a paternalistic state.”).

2. EbpwARrD BELLAMY, LOOKING BACKWARD: 2000 T0 1887, at 93-94 (John L. Thomas, ed.,
The Belknap Press of Harvard University Press 1967) (1888).

3. For a helpful introduction to the place Bellamy’s utopian novel holds in American his-
tory, see William H. Page, Ideological Conflict and the Origins of Antitrust Policy, 66 TuL. L. REv.
1, 28-29 (1991) (discussing “the growth of popular reform movements and their supporting ideolo-
gies” in the latter part of the nineteenth century, as reflected in Bellamy’s popular and highly
influential novel).

4. James Parker Hall Distinguished Service Professor of Law, University of Chicago.
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for the shift in the American polity from private to public control, asserting
that the “Progressives . .. were determined that their vision of the managed
economy should take precedence in all areas of life,” and that they “and
their modern defenders have to live with the stark truth that the noblest in-
novations of the Progressive Era were its greatest failures.”

Epstein, the nation’s leading classical liberal legal scholar/lightning rod,’
has Progressivism and its constitutional legacy in his sights in his latest
work. His intent is to show how, during the early decades of the twentieth
century, “Progressive” justices on the U.S. Supreme Court began a con-
certed and ultimately successful attack on traditional views of government
power, which to that point had been severely curtailed, and of individual
rights, which to that point had been quite expansive. According to Epstein’s
brief though meandering historical account,’ the regulatory policies that
these revolutionary judges championed—despite apparent conflicts between
the policies and important liberty interests—amounted to government-
sponsored cartels and monopolies. Looking backward from our day to the
dawn of the modern regulatory state, Epstein identifies the Progressive Era
as the point at which the nation was led astray from its founding, indubita-
bly classical liberal, principles. His yearning for a return to the ideology and
jurisprudence of the “Old Court” is palpable.

This slim volume, comprising a bit more than 150 small pages, is based
on the B. Kenneth Simon Lecture in Constitutional Thought that Epstein
delivered at the Cato Institute in the fall of 2004, in which he spoke on “the
intellectual development of the Progressive movement of which [he] ha[s]
long been critical on constitutional, economic, and philosophical grounds”
(p. vii). Epstein’s design in that lecture, and in How Progressives, is to “of-
fer[] a full defense of the earlier constitutional protection of economic
liberties—the right to dispose of one’s labor and property as one sees fit—
and a limited view of federal power under the Commerce Clause of the
United States Constitution.”® How Progressives should receive a warm re-
ception from the audience, lawyers and laypeople alike, who view the New

5. P. 137. Epstein paints a somewhat anachronistic portrait of the Progressives—"the self-
conscious social and legal reformers who occupied center stage in the period roughly from the onset
of the 20th century through the election of Franklin Delano Roosevelt as president in 1932”—and of
their “key social and legal positions.” Pp. 2-3.

6. For a fond, though cautious, appraisal of Epstein’s influence, see generally James W. Ely,
Jr., Impact of Richard A. Epstein, (Vanderbilt Public Law Research Paper No. 05-31, 2005), avail-
able at http://sstn.com/abstract=825045. For a recent case that relies on Epstein’s classical liberal
view, see City of Norwood v. Horney, 853 N.E.2d 1115 (Ohio 2006) (invalidating a local govern-
ment’s use of eminent domain).

7. For example, in what is supposed to be a discussion of the Old Court’s federalism, on
pages 24-33, Epstein goes back to the Marshall Court (for good reason), but then leaps ahead to the
post—1937 Court, citing opinions by “Progressive” Justices. He also introduces some good Old
Court federalism cases in Chapter Three (“The Progressive Era”).

8.  Pp. vii-viii. See also Richard A. Epstein, The Monopolistic Vices of Progressive Consti-
tutionalism, Cato Sup. CT. REv., 2004-2005, at 11, 11 n.*, available at hitp://www.cato.org/pubs/
scr/2005/progressiveconstitutionalism. pdf.



April 2007] Looking Backward 1235

Deal as a mistake of epic proportions.” For the rest of us, significant gaps
will still remain between, on the one hard, our understanding of the nation’s
past and of the complex nature of constitutional lawmaking and, on the
other, Epstein’s version of the nature of twentieth-century reform and Pro-
gressive jurisprudence.

How Progressives, like many of the works in the impressive Epstein bib-
liography, is important not only because of the provocative nature of its
arguments, but also because of the wide and ideologically diverse audience
that pays attention to this important and seemingly ubiquitous voice in the
classical liberal chorus. The book returns the reader to some of the themes
Epstein raised in Takings," his influential 1985 work that launched the mod-
ern private-property-rights movement,' and it follows on the heels of
another offering from Cato’s closet: Randy Barnett’s Restoring the Lost
Constitution.” Given the current judiciary’s keen interest in the framers’
intent and skepticism about the powers of the federal government, How
Progressives has the potential to be another influential Epstein work, but
only if some fundamental flaws are overlooked or excused by the reading
audience.

Following a summary of the stated goals and organization of How Pro-
gressives, this review, in an attempt to provide a counterbalance for
Epstein’s visions of the formative period of modern constitutionalism, con-
siders three aspects of the book: First, Epstein’s practice, shared by many
constitutional law scholars, of starting the “story” of a legal doctrine in the
middle, in particular, paying too little attention to the suspect nature of the
individual “liberty” jurisprudence fashioned by the Old Court. The second
notable aspect is Epstein’s effort to place himself at the “moderate” point on
the ideological scale. Finally, this review will consider his premature attempt
to write “winner’s history.” Epstein’s unorthodox version of the social and
economic conditions that gave rise to reform in the first few decades of the
twentieth century, like his demonization of “Progressive” legal thought,

9. See, e.g., David E. Bemnstein, Roots of the “Underclass”: The Decline of Laissez-Faire
Jurisprudence and the Rise of Racist Labor Legislation, 43 Am. U. L. Rev. 85, 119-35 (1993)
(“New Deal Labor Legislation as a Cause of Persistent Black Unemployment”); see also Cass R.
Sunstein, Congress, Constitutional Moments, and the Cost-Benefit State, 48 STAN. L. REv. 247, 255
(1996) (“One of the most striking features of the period since 1980 has been sustained national
criticism of the New Deal reformation.”).

10. RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT Do-
MAIN (1985).

11.  See, e.g., Douglas T. Kendall & Charles P. Lord, The Takings Project: A Critical Analysis
and Assessment of the Progress So Far, 25 B.C. ENVTL. AFF. L. Rev. 509, 510 (1998) (“{M]any of
the changes in takings law that have taken place over the last 11 years correspond quite closely to a
blueprint for takings doctrine proposed by Professor Richard Epstein in his now-famous book called

”»

Takings . ...").

12.  RANDY E. BARNETT, RESTORING THE LosT CONSTITUTION: THE PRESUMPTION OF LiB-
ERTY (2004). We can easily view Epstein’s new book as an effort to reclaim preeminence among his
liberty-devoted peers. See Steven G. Calabresi, The Originalist and Normative Case Against Judi-
cial Activism: A Reply to Professor Randy Barnett, 103 MicH. L. Rev. 1081, 1081~82 (2005) (book
review) (“Barnett’s book immediately replaces Richard Epstein’s Takings as the leading tome about
constitutional law written from a libertarian perspective.”) (footnote omitted).
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should not be surprising to those familiar with his earlier writings. Still, de-
spite Epstein’s efforts in How Progressives to portray himself as a moderate,
this problematic historical foray demonstrates that Epsteinian ideas, like
Bellamy’s utopian socialist dreams, do not yet hold a place in or near Amer-
ica’s ideological center.

I. GivING HiSTORY A TRY

In the Preface entitled “Why We Must Reopen Closed Debates™ (p. vii),
Epstein challenges the view, which he attributes to “many, lawyers and lay-
men alike,” that “there seems to be little reason to unearth a set of legal
controversies that had sorted themselves out by the middle of the New Deal
in favor of expanded government power” (p. viii). Epstein then asks, “[I}f
the Progressives remade the Constitution in their own image, so what?”
(p. viii). But Epstein cannot resist taking the opportunity to set the historical
record straight, in order “to correct what [he] believe[s] to be pervasive mis-
conceptions about the central features of the pre—New Deal constitutional
legal order—chiefly, federalism and economic liberties,” and to “help in-
form readers of the ability of these now discarded views to lead us toward
sound constitutional government in the years to come” (p. xiii). For these
and other" reasons, Epstein has decided to dabble in history.

In the introduction that follows, before addressing the struggle between
“Progressives and traditionalists,” Epstein turns to “a few preliminaries on
constitutional theory”—a nuanced, non-Scalian" version of “constitutional
textualism,”” and a short tutorial on “the level of scrutiny the Court should
apply in exercising its power of judicial review” (pp. 10-11). Throughout
the book, Epstein returns to these two elements in an attempt to convince his
reader that our rights are best protected by non-deferential judges who are
not hesitant to depart from the exact wording of the constitutional text.

In the next chapter, “The Classical Liberal Synthesis,” Epstein explains
that, while classical liberals and pure libertarians both favor “freedom of
choice and freedom of contract” (p. 16), there are differences, such as the
latter group’s intolerance of the state’s exercise of taxation and eminent do-
main powers. Given the absolutist nature of pure libertarianism, Epstein
feels comfortable noting in passing “that the Constitution is unambiguously
in the classical liberal camp” (p. 16). When the list of possible choices of
ideology moves beyond these two kissing cousins, however, ambiguity rears

13.  One of those other reasons could be the contemporary context in which the newly framed
debate is taking place. It is highly likely, if not a certainty, that in the wake of the Reagan Revolu-
tion, the American reading public is more skeptical of government power. Unfortunately, Epstein
takes this general skepticism a good bit too far when he asserts that *“no longer do most people have
unquestioned faith in the desire or ability of the government to act only in the public interest” (p. 13;
emphasis added). Even during the height of Franklin Delano Roosevelt’s popularity during the New
Deal, such unqualified devotion was not prevalent.

14.  See, e.g., Michael J. Gerhardt, A Tale of Two Textualists: A Critical Comparison of Jus-
tices Black and Scalia, 74 B.U. L. REv. 25 (1994).

15. P 9 (“[T]his textual enterprise is only the first stage of the larger business of constitu-
tional interpretation.”).
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its ugly head. In other words, while it is easy to concede that the Constitu-
tion is more classical liberal than libertarian, that does not mean that the
document (especially when one includes the Reconstruction amendments)
does not also encompass philosophical positions that are more accommodat-
ing of the modern regulatory state.

Epstein then explores how well the “American constitutional experi-
ence”’—first the justices of the Old Court (a term whose temporal dimension
he never nails down, although we know its reign ended in the October 1936
Term), and then, in the following chapter, “The Progressive Era” justices—
“stack[s] up” against the classical liberal ideal whose “watchwords are lim-
ited government, private property, and freedom of conduct” (p. 19). Most
readers will not be surprised to learn that, in both general areas of inquiry—
federalism and individual rights (primarily property and contract)-—the tra-
ditionalists on the late nineteenth and early twentieth century Courts
outperformed their left-leaning successors. The traditionalists remained true
to the classical liberal principles that supposedly informed the Constitution
in cases involving rate regulation, monopolies, and labor regulation. In-
cluded in the last category are cases that received very broad condemnation
among legal academics until the last few decades: Lochner v. New York,'°
invalidating maximum hours legislation,” and three cases upholding “yel-
low-dog” labor contracts “that required a worker not to be a union member
(or not to become one on the union demand) so long as he remained in the
employ of the firm.”"® The “Progressives” pulled the Constitution away from
its classical liberal moorings in the federalism and individual rights arenas
(now expanded to include civil liberties other than those of property and
contract), much to Epstein’s dismay: “However grandly their rhetoric spoke
about the need for sensible government intervention in response to changed

16. 198 U.S. 45 (1905). Lochner’s shifting reputation has been the subject of much legal
commentary, especially on the occasion of the opinion’s centennial. The Lochner symposium,
opened and summarized by David J. Seipp, Lochner Centennial Conference, Introduction, 85 B.U.
L. REv. 671 (2005), provides examples of such legal commentary.

17.  Lochner, 198 U.S. 45 (1905). Epstein notes that, in addition to “the dangers of legislative
paternalism . . . a second, if tacit, dimension of the case concerns the competitive position of small,
immigrant-owned bakeries against their larger, unionized rivals.” P. 48. This dimension is probably a
lot more imagined than “tacit.” According to Paul Kens, who has written widely and carefully on the
history of Lochner, “[t]hose who claim that a conspiracy of unions and large bakeries produced the
Bakeshop Act provide no primary support.” Paul Kens, Lochner v. New York: Tradition or Change
in Constitutional Law?, 1 N.Y.U. JL. & LiBERTY 404, 409 n.19 (2005); see also PAuL KE&Ns,
Lochner v. New York: ECONOMIC REGULATION ON TRIAL (1998).

18. P. 49. The three cases are Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917),
Coppage v. Kansas, 236 U.S. | (1915), and Adair v. United States, 208 U.S. 161 (1908), discussed
on pp. 48-50. These contracts developed their colorful name because “labor complained bitterly
[that the contracts] treated workers like ‘yellow dogs.”” EDWARD A. PURCELL, JR., BRANDEIS AND
THE PROGRESSIVE CONSTITUTION: ERIE, THE JUDICIAL POWER, AND THE POLITICS OF THE FEDERAL
CourTs IN TWENTIETH-CENTURY AMERICA 71 (2000).

Rather than focus on the onerous nature of this provision in an unequal bargaining situation, or
on the limited opportunities many workers had to seek alternative employment, Epstein draws a link
between enforcement of the clause and the promotion of a central classical liberal strategy: “The key
advantage of that contract from a social perspective is that it retards the formation of labor monopo-
lies”” P. 49.
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conditions, the bottom line, sadly, was always the same: replace competitive
processes, by hook or by crook, with state-run cartels” (pp. 52-53). In this
way, Epstein conflates state and federal regulation (of railroad rates, child
labor, maximum hours, and price floors) with ownership. So now, in order to
endorse Epstein’s conclusion, the reader must believe (1) the Constitution is
close to a purely classical liberal document, (2) the Old Court consistently
applied classical liberal principles, (3) a large chunk of government regula-
tion amounts to monopolistic behavior, and (4) judges who uphold such
regulations enacted by coequal branches of government (even by over-
whelming margins)” are the ones “rewriting the Constitution.”

Probably the most controversial example of the benefits to be gained by
neutralizing Progressive regulation that Epstein includes in How Progres-
sives is his defense of the otherwise notorious Hammer v. Dagenhart,” the
1918 decision in which a slim majority of the Court struck down a federal
law prohibiting the transportation in interstate commerce of certain goods
manufactured by businesses that used child labor, because the statute ex-
ceeded Congress’s power under the Commerce Clause. Epstein’s major
problem with the act that the Court struck down is that firms were forced to
“capitulate[] to the federal mandate” (p. 59). Viewed through the classical
liberal lens, the greater evil here was not the employment of children in fac-
tories, sweatshops, and other hazardous settings, but the stifling of
competition: “For our purposes, what is important in Hammer is the light it
sheds on the general principle of competition between states as a means to
choose the optimal level of regulation” (p. 60). Moreover, essential contract
rights are also at stake, as Epstein earlier notes: “[T]he prohibition on child
labor often misunderstood the complex nature of these contracts, which of-
ten included, in addition to employment, some education and custodial care.
The cost of invalidating these contracts was that it reduced the opportunities
available to children who were members of well-functioning families.””"

19.  For a notorious example, the Bakeshop Act struck down in Lochner passed both houses
of the New York legislature unanimously. David E. Bernstein, Lochner v. New York: A Centennial
Retrospective, 83 WasH. U. L.Q. 1469, 1482 (2005) (citing Paul Kens, Lochner v. New York: Reha-
bilitated and Revised, but Still Reviled, 1995 J. Sup. CT. HisT. 31, 34).

20. 247 U.S. 251 (1918).

21. P 43. Even more revealing is this example of the logic employed by Epstein in ponder-
ing the apparent illogic behind child labor laws:

Here the [federal government’s] argument has to be that child labor laws are needed in order to
prevent parents from abusing their offspring. On this view, weak laws should be construed as a
license to commit neglect and abuse, so that more stringent standards become an urgent neces-
sity. But that judgment presupposes that most parents of limited means will place their own
interests above those of their children, when the safer assumption is that parents will trade off
their own interests with those of their children, typically enduring great personal sacrifice to
help ensure that their children lead better lives. On this view, parents whose children engage in
child labor are making the best of a bad situation. If so, then the alternative to child labor is not
a life of education or leisure for the young. It could be begging, prostitution, or back-breaking
work in the informal economy, without the benefit of any legal protection at all.

P. 61 (footnote omitted).
For less controversial versions of the evils of child labor laws, see Richard A. Epstein, Stand-
ing and Spending—The Role of Legal and Equitable Principles, 4 CHAP. L. Rev. 1, 30-31 (2001);
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Epstein would shift the burden to defenders of the Progressives to ex-
plain why a legislative solution was needed when, after all, “the percentage
of children in the workforce declined consistently throughout the period
before federal regulation of child labor” (p. 62). Epstein himself has already
discussed one probable factor for the decline—the numerous state laws that
the federal legislation was designed to complement and strengthen. More-
over, even if we rely on the figures that Epstein provides earlier in How
Progressives, there were still 1.6 million children between the ages of 10
and 15 in the workforce in 1910 and 1.4 million in 1920 (p. 5), before stiff
immigration laws reduced the nearly free flow of cheap labor in the mid-
1920s. While child labor, like slavery a half-century before in the eyes of
some defenders, would have just faded away as the result of some invisible,
yet inexorable force, the monopolists on the left were too impatient: “[Njo
argument that stresses the slow but steady improvement could slow down
the Progressive challenge, so long as one child [not 1.4 million children?] of
tender age continued to work” (p. 62). When the steady progress experi-
enced by American workers came to a crashing halt in the 1930s, New Deal
reformers were equally inept to enact “fair” competition, as they failed to
understand that the nation’s economic woes were exacerbated by the two
“self-inflicted” wounds of the Smoot-Hawley tariff and currency deflation
(p. 63).

While Old Court justices, committed to scrutinizing statutes with a skepti-
cal eye, continued to put up a good fight against the regulatory onslaught in
cases such as A.L.A. Schechter Poultry Corp. v. United States,” ultimately
they gave way to the “Progressive intellectuals-turned-New Dealers” (p. 72)
who, deferential to the core, contorted the Commerce Clause in United States
v. Wrightwood Dairy Co.” and Wickard v. Filburn.* By the 1940s, the rewrit-
ing was complete: “Whether the issue was economics, religion, or speech,
constitutional protection remained at its low ebb under Progressive theories”
(p. 110).

Epstein identifies the constitutional jurisprudence of the “Post-Progressive
Period” with the bifurcated approach endorsed by the (in)famous footnote
four from United States v. Carolene Products Co.”” He compliments Justice
Harlan Fiske Stone’s plurality opinion for getting the essential issue of

Richard A. Epstein, Unconstitutional Conditions, State Power, and the Limits of Consent, 102 Harv.
L. REV. §, 41-44 (1988); and Richard A. Epstein, The Proper Scope of the Commerce Power, 13 Va.
L. Rev. 1387, 1430-32 (1987).

Epstein has thus distanced himself from the many social scientists, historians, and government
officials throughout the world who somehow fail to see that “there are two sides to this issue on the
merits.” P. 43. See, e.g., HugH D. HINDMAN, CHILD LABOR: AN AMERICAN HisToRry (2002);
STEPHEN B. Wo0D, CONSTITUTIONAL POLITICS IN THE PROGRESSIVE ERA: CHILD LABOR AND THE
Law (1968).

22.  Pp. 64-66; 295 U.S. 495 (1935).
23.  Pp.67-70; 315 U.S. 110 (1942).
24, Pp.67-72;317US. 111 (1942).
25. Pp. 111-16; 304 U.S. 144, 152 n.4 (1938).
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judicial oversight half-right,” but proposes that, “[i]f Stone is correct, then a
set of uniform standards should make it more likely that judicial intervention
will respond to the risks to discrete and insular minorities” (p. 115). While
consistency is often a value in the decision-making process, judicial and
otherwise, Epstein still fails to explain why the judiciary’s use of a classical
liberal litmus test (1) is explicitly or even implicitly required by the Consti-
tution, (2) would not end up in arbitrary contests among competing
individual rights, and (3) will not again (as it has in the Dred Scott and
Schechter Poultry past) threaten the delicate balance of power embodied in
our constitutional structure,

The closing chapter of How Progressives addresses “Progressivism To-
day,” or at least as “Progressive” jurisprudence manifested itself in three
decisions from the October, 2004 Term of the Supreme Court. While, in
Epstein's view, the Court did take some positive steps during the Chief Jus-
ticeship of William H. Rehnquist, “beat[ing] a modest retreat from the
commerce power s high-water mark” (p. 74), the Court blundered in Gon-
zalez v. Raich,” when, in invalidating under federal controlled-substances
law the medical-marijuana-use provisions of the California Compassionate
Use Act, it failed to correct the gross Commerce Clause expansion in
Wickard. Deference was also, to Epstein (pp. 121-26), the unfortunate rule
in Lingle v. Chevron U.S.A. Inc., in which two lower federal courts used dic-
tum from a 1980 regulatory takings case that suggested a slightly heightened
standard of review” “to strike down a Hawaii statute that limits the rent that
oil companies may charge to dealers who lease service stations owned by
the companies.”” Rather than commending the lower courts for their compe-
tent Old Court-style economic analysis, Justice Sandra Day O’Connor’s
opinion beat a retreat to the more pro-regulatory standard of Penn Central
Transportation Co. v. New York City.” The third notable example of the
Court’s twenty-first century “Progressivism” was the highly controversial
holding in Kelo v. City of New London,” the eminent domain case in which
“a five-member liberal majority” (a group that included Justice Anthony
Kennedy) (pp. 127-28) sided with government regulators and private devel-
opers over homeowners whose property was targeted by a large-scale
economic development project. The “one jurisprudential lesson that should

26. Epstein writes, “[T]here is nothing wrong with Stone’s instinct that the courts must inter-
vene in those cases in which the political process breaks down.” P. 114.

27. 545 U.S. 1 (2005).

28.  See Agins v. City of Tiburon, 447 U.S. 255, 260 (1980) (“The application of a general
zoning law to particular property effects a taking if the ordinance does not substantially advance
legitimate state interests.”).

29. Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 532 (2005).

30. Id. at 53840 (rejecting the “substantially advance[s]” test and citing factors in Penn
Central Transportation Co. v. New York Ciry, 438 U.S. 104, 124 (1978), as the proper basis for de-
termining whether a regulation results in a taking).

31. 545 U.S. 469 (2005). For the numerous state legislative and judicial responses in the
wake of Kelo, see, for example, 13 RicHARD R. POWELL, POWELL ON REAL PROPERTY §
79F.03(3][b] (Michael Allan Wolf general ed., Matthew Bender 2006).
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be learned from Kelo,” according to Epstein, “is that the Progressive tradi-
tion continues to operate in its bankrupt fashion to the present day” (p. 134),
despite the fact that the admittedly expansive interpretation of the phrase
“public use” found in the Takings Clause has a history reaching much far-
ther back than the opening years of the twentieth century.

II. STARTING IN THE MIDDLE

The major constitutional crime of the “Progressives,” as suggested by the
book’s title, is that “[t]hey saw in constitutional interpretation the opportunity
to rewrite a Constitution that showed at every turn the influence of John Locke
and James Madison into a different Constitution, which reflected the wisdom
of the leading intellectual reformers of their own time” (p. 135). In fact, these
undeniably reformist judges were un-rewriting the Constitution, correcting the
textual emendations attempted by the Old Court.

Epstein, like so many others who tell stories of constitutional history, is
starting in the middle. He presents the element of “liberty of contract,” for
example, as a fait accompli, a supposedly inherent constitutional element
that, given the affections of Locke and Madison, needed no articulation in
the actual writing of the document. Yet the skepticism about the pedigree of
an expanded interpretation of the word “liberty,” as it appears adjective-less
in both Due Process Clauses, is far from new. Consider, for example, the
conclusion that the Supreme Court historian Charles Warren drew in a 1926
Harvard Law Review article:

The phrase, “life, liberty or property without due process of law” came to
us from the English common law; and there seems to be little question
that, under the common law, the word “liberty” meant simply “liberty of
the person,” or, in other words, “the right to have one’s person free from
physical restraint.” It did not include all a person’s civil rights.”

Warren then carefully traces the use of the term “liberty,” failing to find any
significant expansion in state and federal courts between 1789 and 1868
(when the Fourteenth Amendment became law).”

The situation changed gradually over the course of the next three dec-
ades, beginning with Justices Joseph B. Bradley’s and Noah Swayne’s
dissents in 1873’s Slaughter-House Cases,” followed by two concurring

32. Charles Warren, The New “Liberty” Under the Fourteenth Amendment, 39 HaARv. L.
REv. 431, 440 (1926); see also Charles E. Shattuck, The True Meaning of the Term “Liberty” in
Those Clauses in the Federal and State Constitutions Which Protect “Life, Liberty, and Property,” 4
HArv. L. REV. 365, 391-92 (1891) (“[T]he tendency to give the clause a broad interpretation, and at
the least to include within the term ‘liberty’ the right to follow any lawful calling . . . seems, upon
examination, to have little real foundation in history or principle.”).

33.  Warren writes, “In only one case does the term ‘liberty’ seem to have been given a wider
scope, prior to 1868.” Warren, supra note 32, at 444 (discussing Herman v. State, 8 Ind. 545, 558-63
(1855)).

34. See 83 U.S. 36, 122 (1873) (Bradley, J., dissenting) (“[The citizens’] right of choice is a
portion of their liberty; their occupation is their property.”); see also id. at 127 (Swayne, J., dissent-
ing) (“Liberty is freedom from all restraints but such as are justly imposed by law.”).
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opinions in a monopoly case eleven years later,” then dictum in an opinion
by the first Justice John M. Harlan from 1888,” and culminating nine years
after that in Justice Rufus Peckham’s opinion for a unanimous Court in All-
geyer v. Louisiana.” The rewriting of the Due Process Clause by the Old
Court was complete when, in the last named case, the justices invalidated a
statute prohibiting contracts with marine insurance companies that did not
comply with state law, offering as their rationale:

The liberty mentioned in th[e] [Fourteenth] [A]Jmendment means not only
the right of the citizen to be free from the mere physical restraint of his
person, as by incarceration, but the term is deemed to embrace the right of
the citizen to be free in the enjoyment of all his faculties, to be free to use
them in all lawful ways, to live and work where he will, to earn his liveli-
hood by any lawful calling, to pursue any livelihood or avocation, and for
that purpose to enter into all contracts which may be proper, necessary and
essential to his carrying out to a successful conclusion the purposes above
mentioned.”

That the process of engrafting a change onto the text of the Constitu-
tion—in a familiar common-law pattern of dissent to dictum to holding—
was not sudden does not detract from the fact that a rewriting took place, a
rewriting that some “Progressive” judges sought to undo before, during, and
after the New Deal.

III. THE VOICE OF MODERATION?

The three cases discussed in the final chapter of How Progressives—
Raich, Lingle, and Kelo—are important because they illustrate the signifi-
cant gaps that, despite the Court’s shift rightward in membership and
ideology, still exist between Epstein’s ideas about federalism and individual
rights and the modern Court’s jurisprudence. In each case, Epstein partici-
pated in an amicus curiae brief suggesting a strategy that even the Rehnquist
Court chose not to follow.” In the Institute of Justice brief in support of the
respondents in Raich, Epstein and his coauthors sought to have Wickard

35. See Butchers’ Union Slaughter-House & Live-Stock Landing Co. v. Crescent City Live-
Stock Landing & Slaughter-House Co., 111 U.S. 746, 754 (1884) (Field, J., concurring); id. at 760
(Bradley, J., concurring).

36. Powell v. Pennsylvania, 127 U.S. 678, 684 (1888). Justice Field reiterated his expansive
understanding of “liberty,” this time as a dissenter.

37. 165U.S.578 (1897).
38. Id.at589.

39. In How Progressives, Epstein notes his amicus participation in the three cases. See pp.
149 n.196 (Raich); 150 n.208 (Lingle); 151 n.217 (Kelo). Because of a typographical problem (there
are two footnotes numbered “180” on pages 107 and 108), the footnotes do not match the references
in the last thirty pages of the text.
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overruled.” The Court was unpersuaded, as Wickard was cited as controlling
law in three opinions in the case.”'

In its attempt to push takings law beyond its current boundaries, the
Cato Institute’s amicus brief in support of the private respondents in Lingle,
also coauthored by Epstein, was equally unconvincing. The brief urged the
Court to revisit the question of the constitutionality of rent control, deeming
the device “a paradigmatic physical taking.”* Epstein and his coauthor also
instructed the justices on the analytical shortcomings displayed by the Court
in its confrontation with World War I—era rent control in Block v. Hirsch.”
Cato was rebuffed on both counts by a unanimous Court, which chose to
avoid the courtroom contests between public and private sector economic
experts that Epstein encourages.

In Cato’s amicus brief in support of the homeowner-petitioners in Kelo,
Epstein and his coauthors again tried to push the takings envelope a bit too
far in the eyes of all but two justices. Asserting that “Condemnation For
Blight Does Not Meet The Standard For Public Use,”™ the brief railed
against “[b]road deference under a lax standard” and criticized the source of
that deference—the Court’s 1954 opinion in Berman v. Parker.” In Kelo,
Justice Stevens, writing for the majority, Justice Kennedy, concurring, and
Justice O’Connor, for four dissenters, refused to abandon Berman.*

The Rehnquist Court was not anxious, or even willing, to follow Ep-
stein’s lead by revisiting long-abandoned pre—New Deal constitutional
principles. If Epstein can somehow convince a majority of the justices or a
meaningful segment of influential Court observers that the Old Court’s mod-
erate jurisprudence was replaced by an extremist Progressive agenda, his
ideas will be much more palatable.

In Epstein’s exaggerated version of “Progressivism,” there seem few dis-
tinctions between the regulatory programs enacted in the early twentieth

40. See Brief for the Institute of Justice as Amicus Curiae Supporting Respondents at 1415,
Ashcroft v. Raich, 545 U.S. 1 (2005), sub nom. Gonzales v. Raich, 545 U.S. 1 (2004) (No. 03-1454),
2004 WL 2336487 (“The scope of federal power can be rationalized only by taking the simple but
critical step of returning Commerce Clause jurisprudence to its settled limits prior to the New Deal
developments that culminated in the Wickard decision.”).

41.  Gonzales v. Raich, 545 U.S. 1, 15-22, 32-33 (2001) (majority opinion); id. at 37 n.2
(Scalia, J., concurring); id. at 43-44, 47, 50-51 (O’Connor, J., dissenting).

42.  Brief for the Cato Institute as Amicus Curiae Supporting Respondent at 20, Lingle v.
Chevron U.S.A. Inc., 544 U.S. 528 (2005) (No. 04-163), 2005 WL 65495 [hereinafter Lingle Brief].

43. 256 U.S. 135 (1921); see Lingle Brief, supra note 42, at 27 n.15 (“Those controls were
hastily upheld based not only on an immature takings law but on a poor understanding of the eco-
nomics of rent regulation.”).

44. Brief for the Cato Institute as Amicus Curiae in Support of Petitioners at 16, Kelo v. City
of New London, 545 U.S. 469 (2005) (No. 04-108), 2004 WL 2802972.

45. Id. at 18 (citing Berman v. Parker, 348 U.S. 26 (1954)).

46. See, Kelo, 545 U.S. at 480-82, 484, 489; id. at 490, 492-93 (Kennedy, J., concurring); id.
at 498-500, 504 (O’Connor, J., dissenting). Only Justice Thomas, joined by Justice Scalia in dissent,
shared the Cato brief’s skepticism about the deference given to Berman, in an opinion designed to
have the Court rethink the long line of cases that “have strayed from the [Public Use] Clause’s
original meaning.” Id. at 506 (Thomas, J., dissenting).
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century and the socialism envisioned by Bellamy and others of his ilk. Early
in How Progressives, Epstein notes that “[c]ritics of the classical liberal po-
sition have a field day in thinking that positions such as my own (and others
still more modest in their intentions) will ‘turn the clock back’ and so plunge
us into some legal Dark Age” (p. xii). He immediately turns to an example
of this animosity drawn from the Senate confirmation hearings for Chief
Justice John Roberts, during which Senator Arlen Specter “revealed an un-
sympathetic attitude toward the modest incursions on the New Deal
Commerce Clause jurisprudence” (p. xii). Returning the focus to himself
and his ideas, Epstein states, without citing any specific sources, that these
same critics “happily brand as ‘radicals’ or ‘extreme right-wing ideologues’
anyone who holds views that remotely resemble my own. Their goal is to
exclude those views in selecting Supreme