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State””'” A Protocol to the Convention stiffened the permissive language

into a requirement in cases where the mother possessed the nationality
of the said state and the father was without or with unknown national-
ity."” The Convention’s provisions taken as a whole, however, did not
prohibit the practice of denationalization or the deprivation of national-
ity, which were major causes of statelessness in the late 19th century
and immediately following the First World War. Nor did the Convention
relate directly to situations involving state succession, although its gen-
eral obligations would apply to a state succession mutatis mutandis.

Article 15 of the Universal Declaration of Human Rights, which sets
forth the right to a nationality, also included a provision related to
statelessness: “No one shall be arbitrarily deprived of his national-
ity. .. "

The other major international instrument relating to statelessness is
the 1961 Convention on the Reduction of Statelessness.” Article 1(1) of
the Convention provides that “[a] Contracting State shall grant its na-
tionality to a person born in its territory who would otherwise be
stateless.”'™ This conferral must be done either at birth, by operation of
law, or upon application. If the latter, the state may make the application
subject to a number of procedural conditions. Article 1(3), though, re-
quires the state to make the conferral of nationality at birth if the child is
born in wedlock and the mother has the state’s nationality, echoing the
provision of the Protocol to the 1930 Convention. Article 4 slightly ex-
pands the category of persons covered by providing that “[a]
Contracting State shall grant its nationality to a person, not born in the
territory of a Contracting State, who would otherwise be stateless, if the
nationality of one of his parents at the time of the person’s birth was that
of that State.”™ The state could make the conferral of nationality under
this paragraph subject to several procedural conditions.

125. Id., art. 15.

126. Protocol Relating to a Certain Case of Statelessness (April 12, 1930), 179 LN.T.S.
115 (1937).

127. U.N. HUMAN RIGHTS INSTRUMENTS, supra note 32, at 4.

128. The 1954 Convention Relating to the Status of Stateless Persons is omitted from
the discussion because it relates not so much to the obligation of a state to confer nationality,
but rather to the treatment to be accorded by a state to stateless persons residing on its terri-
tory. The 1954 Convention is essentially an instrument designed to invest stateless persons
with legal status and civil rights within the domestic jurisdiction of the state of residence,
roughly in parallel with the provisions set forth for refugees by the 1951 Convention Relat-
ing to the Status of Refugees.

129. U.N. HUMAN RIGHTS INSTRUMENTS, supra note 32, at 273. Article 1 thus extends
the principles contained in the 1930 Hague Convention and adopts its Protocol without the
Protocol’s conditions.

130. Id.
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In addition to the foregoing obligations on states to confer national-
ity, the Convention for the first time prohibits states parties from
depriving people of their nationality if the deprivation would result in
statelessness.”' Unfortunately, however, this provision was made subject
to a number of exceptions, some of them quite broad. It would, for exam-
ple, permit a state party to subject a naturalized citizen to statelessness if
that person maintained residence abroad for a period of time as specified
by the state’s nationality law, but not less than seven consecutive
years.l3z Moreover, if a child were born abroad, the state of nationality
may, after the expiring of one year following the child’s attaining ma-
jority age, subject that person to statelessness if that person were not at
that time resident in the state. The Convention would also permit a state
to subject a person to statelessness if that person obtained the state’s
nationality by misrepresentation or fraud. Finally, the Convention per-
mits a state to subject a national to statelessness in various instances of
failure to show proper allegiance: such as if the person rendered services
to or received payments from another state in disregard of an express
prohibition by the state of nationality; or has “conducted himself in a
manner seriously prejudicial to the vital interests” of the state; or has
“taken an oath, or made a formal declaration, of allegiance to another
State, or given definite evidence of his determination to repudiate his
allegiance to the Contracting State.””

Article 9 places one additional limitation on a state’s freedom to de-
prive people of their nationality: the principle of non-discrimination.
The article provides that “[a] Contracting State may not deprive any
person or group of persons of their nationality on racial, ethnic, relig-
ious or political grounds.”* This provision reflects the intrusion of yet
another human rights principle into the realm of state discretion with
respect to nationality questions and applies mutatis mutandis to situa-
tions of state succession, as do the Convention’s other provisions on
arbitrary deprivation of nationality.

The 1961 Convention does impose one significant obligation on
states parties in the specific context of state succession. Article 10 pro-
vides that:

1. Every treaty between Contracting States providing for the
transfer of territory shall include provisions designed to secure
that no person shall become stateless as a result of the transfer.
A Contracting State shall use its best endeavours to secure that

131, See id. art. 8(1).

132. See id. art. 8(2)(a).

133. See id. art. 8(3)(a)(i)—(ii) and 8(3)(b).
134, See id. art. 9.
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any such treaty made by it with a State which is not a Party to
this Convention includes such provisions.

2. In the absence of such provisions a Contracting State to
which territory is transferred or which otherwise acquires terri-
tory shall confer its nationality on such persons as would
otherwise become stateless as a result of the transfer or acquisi-
tion,"

States involved in a succession are thus under an affirmative duty of
assuring that no statelessness results from the succession—provided that
they have concluded a treaty for the transfer of territory.™

In addition to the substantive obligations on states, the Convention
sets forth a range of procedural and technical provisions designed to
prevent negative conflicts of law that would result in statelessness—
very much along the lines of the provisions set out in the 1930 Hague
Convention, as discussed above. As in the case of the Hague Conven-
tion, the provisions of the 1961 Convention do not apply specifically to
instances of state successions but are general principles that apply to
successions mutatis mutandis. The most interesting, and novel, proce-
dural provision is found in Article 11:

The Contracting States shall promote the establishment within
the framework of the United Nations ... of a body to which a
person claiming the benefit of this Convention may apply for -
the examination of his claim and for assistance in presenting it
to the appropriate authority."

Therein lay the seeds for an international body to exercise interna-
tional protection on behalf of stateless persons. In 1975, when the
Convention came into force, the General Assembly appointed the
United Nations High Commissioner for Refugees to serve as the Arti-
cle 11 body." As a result, UNHCR has been involved in the context of

135. See id. art. 10.

136. This of course assumes that the predecessor state has ratified the 1961 Convention,
and that the successor state has established its status as a party to the Convention. See, e.g.,
1978 Vienna Convention on Succession of States in Respect of Treaties, art. Art. 17(1), re-
printed in BLACKSTONE'S INTERNATIONAL LAW DOCUMENTS, supra note 5, at 254.

137. U.N. HUMAN RIGHTS INSTRUMENTS, supra note 32, vol. 1, pt. 2, at 621.

138. G.A. Res. 3274, U.N. GAOR, 29th Sess., Agenda Item 99, U.N. Doc. A/RES/3274
(XXIX) (1975); G.A. Res. 31736, U.N. GAOR, 31st Sess., Agenda item 78, U.N. Doc.
A/RES/31/36 (1976). Many thought that the UNHCR, which exercises protection on behalf
of stateless refugees under the 1951 Convention on the Status of Refugees, would be the
most appropriate existing international agency to act in this capacity. The 1954 Protocol on
the Status of Stateless Persons, moreover, had originally been intended as a Protocol to the
1951 Convention on the Status of Refugees. See Batchelor, supra note 20, at 244. The Ex-
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several state successions, most visibly in the context of the former So-
viet Union, the former Yugoslavia, and the former Czechoslovakia.”
The UNHCR has also been requested by its Executive Committee,
which consists of a body of states, to provide interested states with rele-
vant technical and advisory services pertaining to the preparation and
implementation of nationality legislation, and that to promote the pre-
vention and reduction of statelessness through dissemination of
information and the training of government officials.” As a result,
UNHCR is taking a much more active role with states, particularly those
involved in state successions, in assuring that they avoid creating state-
lessness and that they resolve cases of statelessness on their territory.

In its recent elaboration of principles related to nationality in the
context of state succession, the International Law Commission clearly
faced a relatively well-developed set of principles related to the preven-
tion of statelessness. “The assumption that States concerned should be
under the obligation to prevent statelessness was one of the basic prem-
ises on which the Working Group based its deliberations and received
clear support in the Commission.”"* Likewise in the General Assem-
bly’s Sixth Committee, “statelessness has . . . been generally recognized
as a serious problem deserving the primary attention of the Commis-
sion.” That the Draft Articles contain such a tepid affirmation of the
duty to prevent statelessness is, therefore, surprising: “The States con-
cerned are under the obligation to take all reasonable measures to avoid
persons who, on the date of the succession of States, had the nationality
of the predecessor State becoming stateless as a result of the said suc-
cession of States.”'”

Aside from the poor draftmanship displayed—one supposes that
states will be more than willing to “avoid persons [who are] becoming
stateless” (and already tend do so in practice)—the obligation to take
“all reasonable measures” is an obligation without teeth. What consti-
tutes “reasonable”, and who makes that determination? If a successor
state confronts stateless persons on its territory resulting from the suc-
cession, will it be obliged to confer nationality as a “reasonable
measure”? Would its refusal to do so be considered “unreasonable”?
Nothing in the Comment to the article provides guidance on this crucial

ecutive Committee’s Conclusion was subsequently confirmed by General Assembly Resolu-
tion 50/152, U.N. Doc. A/RES/50/152 (February 9, 1996).

139. See Blackman, supra note 16; The Czech and Slovak Citizenship Laws and the
Problem of Statelessness, supra note 16.

140. U.N. Doc. AJAC.96/860 (October 23, 1995), { 20.

141. Mikulka, Third Report, supra note 8, at 43 (citations omitted).

142, Id. at 44.

143. Draft Article 2, in Mikulka, Third Report, supra note 8, at 10.
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point. Perhaps, given the obligatory language in the articles relating to
each category of state succession,' the provision that states avoid
statelessness is redundant: states would already be obliged to do more
than merely avoid creating statelessness among nationals of the prede-
cessor state; they would be obliged to confer their nationality on such
nationals. Nevertheless, the provisions related to conferral of nationality
are most probably in the realm of lex ferenda, whereas the duty to pre-
vent statelessness is a principle with a stronger pedigree under
international law, including obligatory language in instruments dating
back nearly 70 years. The Commission has done the principle a dis-
service by casting it in such permissive language.

The duty to prevent statelessness as formulated in Article 2 only
extends to nationals of the predecessor state on the date of the state suc-
cession. The state is under no obligation with respect to those people
residing on the territory of the successor state who had been stateless in
the predecessor state. The state, of course, has the discretion to confer
nationality on such people but is not under an obligation to do so."

The draft articles also set out several other provisions related to the
duty to prevent statelessness. These draft articles include the standard
procedural device that renunciation of nationality as part of acquiring
the nationality of another state not result in statelessness (Article 5,
8(2)), the application to state successions of the principle of no arbitrary
deprivation of nationality (Article 13), and a novel obligation in Article
15 that:

States concerned are under the obligation to consult in order to
identify any detrimental effects that may result from the succes-
sion of States with respect to the nationality of individuals and
other related issues concerning their status and, as the case may
be, to seek a solution of those problems through negotiations."

Regarding this latter obligation, the Special Rapporteur’s report
noted that “[d]uring the debate in the Sixth Committee, satisfaction was
especially expressed with the Working Group’s position that negotia-
tions should be aimed, in particular, at the prevention of statelessness.”"”
One wonders, therefore, why the “obligation to consult” set out in Ar-
ticle 15 did not specifically name the prevention of statelessness as
one of the “detrimental effects” to be negotiated and resolved. Moreo-
ver, the question arises why the Draft Articles do not include a

144. See discussion supra pp. 18-21.

145. See O’CONNELL, supra note 29, at 517.
146. Mikulka, Third Report, supra note 8, at 14.
147, Id. at 96.
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provision mirroring that of Article 10 in the 1961 Convention, which
requires that every treaty between states providing for the transfer of
territory “shall include provisions designed to secure that no person
shall become stateless as a result of the transfer.” Instead of an explicit
provision aimed at avoiding statelessness, such as Article 10, which has
been in force for twenty-two years, the Draft Articles have put forth an
“obligation to consult” which does not even mention the prevention of
statelessness as an object of consultation. This despite the Special Rap-
porteur’s statement that “[t]he most effective measure that the States
concerned may take is to conclude an agreement by virtue of which the
occurrence of statelessness would be precluded.”'*

Although a general right to a nationality has not become part of
customary international law, the trend in international law suggests a
strong presumption in favor of the prevention of statelessness in any
change of nationality, including in a state succession. While a state may
not have a positive obligation to confer its nationality on anyone, a state
may have at least a negative duty not to create statelessness. This can be
conceived both as a corollary to the emerging individual right to a na-
tionality and as an independent obligation ergo omnes.

3. The Norm of Non-Discrimination

Non-discrimination, or the principle of equal treatment, is another
principle of international human rights law that bears directly on the
issue of nationality in the context of state succession.

The principle of non-discrimination is set forth in numerous inter-
national instruments, with antecedents dating back at least to the
minority treaties regime following World War 1. The Universal Decla-
ration of Human Rights contains a non-discrimination clause in Article
2: “Everyone is entitled to all the rights and freedoms set forth in this
Declaration, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.””** Among the “rights . . . set forth in this
Declaration”"" are included, in Article 15, the right to a nationality.

148. Id. at 42.

149. See, e.g., Minority Schools in Albania, 1935 P.C.IJ. (ser. A/B) No. 64 (April 6,
1935) at 4-36. See also Acquisition of Polish Nationality, supra note 37, at 15 (“One of the
first problems which presented itself in connection with the protéction of minorities
[following the creation of states subsequent to World War I] was that of preventing these
[new states] from refusing their nationality, on racial, religious or linguistic grounds, to cer-
tain categories of persons, in spite of the link which effectively attached them to the territory
allocated to one or other of these States”).

150. Universal Declaration of Human Rights, supra note 108, art. 2.

151. Id., art. 2, para. 1.
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Atrticle 9 of the 1961 Convention on the Reduction of Statelessness
prohibits states parties from depriving “any person or group of persons
of their nationality on racial, ethnic, religious or political grounds.'
This provision, while not directly related to the conferral or withholding
of nationality on a discriminatory basis, is at least a negative application
of that principle to the context of statelessness. The duty to avoid state-
lessness may thus be said to encompass an element of non-discrimination.

The principle of non-discrimination is perhaps nowhere set out
more famously than in Article 26 of the International Covenant on Civil
and Political Rights:

All persons are equal before the law and are entitled without
any discrimination to the equal protection of the law. In this re-
spect, the law shall prohibit any discrimination and guarantee to
all persons equal and effective protection against discrimination
on any ground such as race, colour, sex, language, religion, po-
litical or other opinion, national or social origin, property, birth
or other status.'

On the face of Article 26, the provisions for equality and non-
discrimination are not confined in application to the rights set forth in
the Covenant. The provisions operate whenever the State exercises its
legislative authority. The ICCPR Human Rights Committee adopted this
view:

In the view of the Committee, article 26 does not merely dupli-
cate the guarantee already provided for in article 2 but provides
in itself an autonomous right. It prohibits discrimination in law
or in fact in any field regulated and protected by public authori-
ties. Article 26 is therefore concerned with the obligations
imposed on States parties in regard to their legislation and the
application thereof. Thus, when legislation is adopted by a State
party, it must comply with the requirement of article 26 that its
content should not be discriminatory. In other words, the appli-
cation of the principle of non-discrimination contained in article
26 is not limited to those rights which are provided for in the
Covenant."™

152. Convention Relating to the Status of Refugees, supra note 32.

153. International Covenant on Civil and Political Rights, art. 26, reprinted in U.N.
HUMAN RIGHTS INSTRUMENTS, supra note 32, at 28.

154. General Comment No. 18. Non-discrimination CCPR/C/21/Rev. 1/Add. 1. The
Committee has, moreover, applied Article 26 in this manner in several individual communi-
cations. See Broeks v. The Netherlands, Communication No. 172/1984, reprinted in London
School of Economics, Masters of Laws Programme, International Protection of Human
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Article 26 of the ICCPR is the most significant non-discrimination
provision in the context of nationality, because Article 26 applies
autonomously to all legislative acts by states, including nationality leg-
islation, and not merely those in furtherance of the other rights secured
by the Covenant.

In the European context, Article 5 of the European Convention on
Nationality includes a general prohibition of discrimination in matters
of nationality, prohibiting states from adopting nationality legislation
that makes distinctions on grounds of sex, religion, race, color or na-
tional or ethnic origin. Article 18 of the Convention also applies this
provision to situations of state succession.'"

The emergence of the norm of non-discrimination in international
law has been duly noted by the International Law Commission in its
current deliberations: “During the Commission’s debate ... emphasis
was placed upon the obligation of non-discrimination which interna-
tional law imposes on all States and which is also applicable to
nationality, including in the case of a succession of States.”™ Likewise,
the representatives in the Sixth Committee “expressed their agreement
with the Working Group’s preliminary conclusion that States had the
duty to refrain from applying discriminatory criteria, such as ethnicity,
religion or language, in the granting or revoking of nationality in the
context of State succession.”’” Accordingly, the Commission’s Draft
Articles on Nationality in relation to the Succession of States expressly
prohibits states from applying discriminatory criteria in withdrawing or
granting nationality or when providing for the right of option. Article 12
states that:

When withdrawing or granting their nationality, or when pro-
viding for the right of option, the States concerned shall not
apply criteria based on ethnic, linguistic, religious or cultural

Rights: International Human Rights Texts 665, in which the Committee found The Nether-
lands in breach of Article 26 by denying women social security benefits on an equal basis as
men, despite the fact that the ICCPR nowhere requires states to provide social security bene-
fits:

Although article 26 requires that legislation should prohibit discrimination, it does
not of itself contain any obligation with respect to the matters that may be pro-
vided for by legislation. Thus it does not, for example, require any State to enact
legislation to provide for social security. However, when such legislation is
adopted in the exercise of a State’s sovereign power, then such legislation must
comply with article 26 of the Covenant.

See also Dannig v. The Netherlands, Communication No. 180/1984; Zwaan-de Vries v.
The Netherlands; and Gueye v. France, Communication No. 196/1985, reprinted at id.

155. See Mikulka, Third Report, supra note 8, at 90.

156. Id.

157. Id. at91-92.
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considerations if, by so doing, they would deny the persons
concerned the right to retain or acquire a nationality or would
deny those persons their right of option, to which such persons
would otherwise be entitled.'

Given the predominance of ethnic conflict involved in state succes-
sions, this provision is necessary and welcome. But one cannot help but
express dismay at the qualifying language, which can be read to create
broad and unjustifiable exceptions to the principle of non-discrimination.
Article 12 appears to be intended to prohibit successor and predecessor
states from discriminating in granting or withdrawing nationality when
this would result in denying nationality to persons who would otherwise
be entitled to the nationality of one or more of the states concerned. For
example, if an individual has the right to nationality in state A and state
B, the states concerned may not contrive to apply discriminatory criteria
resulting in the denial of nationality in state A. The non-discrimination
provision would prevent states in a succession from assigning a minority
group to one state or another, whether to preserve ethnic purity or as
part of some broader agreement.

Unfortunately, the ambiguous way in which the provision is drafted
admits a reading that would permit precisely those scenarios. The prob-
lem is with the final modifying phrase in the conditional clause (“to
which such persons would otherwise be entitled”): whether that phrase
modifies the entire conditional clause (“if, by so doing, ....”), or
whether that phrase modifies only the third of the three conditions in the
clause (“or would deny those persons their right of option.”), which im-
mediately precedes it, is not clear. As a whole, the provision only
prohibits states from applying discriminatory nationality criteria when
the provision would “deny the persons concerned the right to retain or
acquire a nationality or would deny those persons their right of option,
to which such persons would otherwise be entitled [emphasis added].”'”
If this final modifying phrase is restricted to the third condition, then the
language as drafted would permit the states concerned to apply dis-
criminatory criteria, so long as the persons concerned still had the right
to retain or acquire a nationality, any nationality, in one of the states
involved in the succession, and provided that the states did not “deny
those persons their right of option, to which such persons would other-
wise be entitled.” According to this reading, state A and state B may
contrive, by introducing discriminatory nationality criteria, to exclude
members of an ethnic minority group from nationality in state A, so

158. Id. at 14,
159. Id.
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long as these individuals still had the right to a nationality in state B,
and so long as the states did not deny those persons a right of option to
which they were entitled (a right which is largely illusory under the
draft articles, as will be seen). This reading would, in effect, restrict the
principle of non-discrimination to the narrow context of de jure state-
lessness: the non-discrimination provision prohibits states concerned
from applying discriminatory criteria only when the result would be the
denial of a nationality, or in other words, statelessness. This inadvertent
circumscription of the non-discrimination principle could hold ominous
practical implications for minority groups caught up in a state succes-
sion—precisely the issue that spurred urgent attention to strengthening
the international law governing state succession.

The final phrase of the qualifying clause, now read restrictively to
apply solely to the denial of the right of option, does not by itself pro-
vide a cure for this defect. The phrase would prohibit the application of
discriminatory criteria if this would “deny the persons concerned ...
their right of option, to which such persons would otherwise be enti-
tled.” Even using this restrictive reading, the provision might yet have
been effective if persons concerned were widely and effectively entitled
to the right of option. If this interpretation had been adopted the appli-
cation of discriminatory nationality criteria would almost always
operate to “deny the persons concerned ... their right of option, to
which such persons would otherwise be entitled.” But the right of option
is not at all so broad or so effective. It is made voluntary by Article 7
and is limited to instances of statelessness: “[T]he legislation of a State
concerned should provide for the right of option for the nationality of
that State by any person concerned who has a genuine link with that
State if the person would otherwise become stateless as a consequence
of the succession of States.”'® States should provide the right of option if
statelessness would otherwise ensue, but the matter is purely discretion-
ary under the draft articles.

The right of option is attached to two of the four specific categories
of state succession—namely dissolution of a state and the separation of
part of a state’s territory.'” But the right of option in those provisions
would not necessarily operate within Article 12 to prevent a state from
applying discriminatory criteria. The Special Rapporteur has made clear
that those provisions belong to the realm of lex ferenda.'” As for the

160. Id. at 12 (emphasis added).

161. Articles 21 and 25, respectively.

162,

[T]he principles in Part II {relating to the four categories of state succession] are
intended mainly to facilitate negotiations between the States concerned or to en-
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second category mentioned, the transfer of a part of a state’s territory,
the right of option pertains only to the predecessor state; the successor
state is under no obligation to extend a right of option and is not, under
this restrictive reading of Article 12, constrained from applying dis-
criminatory criteria within the meaning of Article 12. As for the other
relevant category—that of transfer of a part of a state’s territory—no
provisions mandate the right of option. This right is regulated only by
the general voluntary provision of Article 7.

In this way poor drafting has marred the draft article that applies the
principle of non-discrimination in the context of state succession. Lan-
guage from optional provisions of the draft articles, designated as lex
ferenda by the ILC, has been used to qualify a principle that is broadly
established as lex lata elsewhere under international law without such
qualifications. A general non-discrimination principle has been nar-
rowed down essentially to a provision that operates to avoid
statelessness, but which does so on terms less satisfactory than those
that already exist in the 1961 Convention on the Reduction of Stateless-
ness. In light of the autonomous non-discrimination norm set forth in
Article 26 of the ICCPR, one wonders why the Special Rapporteur has
included any qualifying language at all on the non-discrimination prin-
ciple in the context of state succession.

The autonomous principle of non-discrimination is particularly im-
portant in the context of state succession. A new state is by definition
confronted with the issue of creating its identity, a process that is ac-
complished not only through its assertion of new borders but also, more
importantly, through the definition of itself as a people. Indeed, state
successions are frequently sparked by the determination of one group in
a state to define their identity as against other groups in that state, often
in negative and hateful terms of “us” and “them”. Nationality legislation
is central to this effort at self-definition, and recent state successions
have been characterized by the effort of successor states to exclude a
particular ethnic group from obtaining citizenship in the new state.'®

courage their lawmaking efforts. They offer the States concerned certain
‘technical’ solutions to the problems which arise. The States concerned can base
their agreement on the solutions thus proposed. At the same time they can, in the
course of their negotiations, find solutions that are more appropriate and better
adapted to the needs of the specific situation, and, by agreement, base their re-
spective laws on them.

Mikulka, Third Report, supra note 8, at 7. In other words, these provisions are optional
principles to be used or ignored by the states concerned.

163. Putting aside the issue of whether the Baltic States may properly be considered a
state succession, rather than the resumption of pre-existing sovereignty, the reinstatement by
Estonia and Latvia of nationality laws that existed prior to the incorporation of those states
into the Soviet Union, which included local language requirements for naturalization, had the
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This type of exclusionary legislation would seem already to be prohib-
ited by the Covenant’s non-discrimination provision in Article 26. As
one author noted:

Applied to nationality, the principle of non-discrimination has
been interpreted to mean that every habitual or permanent resi-
dent’s access to a new nationality in a case of state succession
should be guaranteed regardless of race, language, religion, po-
litical or other opinion, national or social origin, etc. ... When a
change of sovereignty takes place, the habitual or permanent
residents of the territory constitute an undifferentiated body in
terms of legal link, as a result of which there are no
‘permissible’ grounds for distinguishing among them. A state
must, simply, be held to the highest standards of international
human rights regulation both treaty based, where applicable,
and of a customary law nature. Among them the principle of
non-discrimination figures most prominently.'”

One wonders, therefore, why the draft articles qualify the principle
of non-discrimination, when the autonomous operation of Article 26 of
the ICCPR appears already to preclude successor states from adopting
nationality that is discriminatory on grounds of “race, color, sex, lan-
guage, religion, political or other opinion, national or social origin,
property, birth or other status.”'” The ILC’s efforts in this regard are ex-
cessively cautious.

Particularly useful, in the context of state succession, is the interna-
tional authorities’ interpretation of the principle of non-discrimination
as encompassing not only discriminatory intent, but also discriminatory
effects. After all, the nationality legislation adopted by recent successor
states have not clearly signalled an intent to exclude certain minorities
from citizenship in the new state. Rather, states have adopted and ap-
plied objective criteria which they knew would disproportionately affect

effect (undoubtedly intentional) of excluding from citizenship the tens of thousands of Rus-
sian-speakers who had moved into the two countries during the course of the incorporation.
The Czech Republic’s nationality legislation introduced restrictions on the right of option,
specifically a clean criminal record requirement, that had an overwhelmingly disproportion-
ate effect on the country’s Roma population, consigning them as Slovak nationals despite
their birth or life-long residence on Czech territory. Similarly, Macedonia introduced a resi-
dency requirement that appears to be calculated to exclude the country’s sizeable Albanian
population.

164. Pejic, supra note 16, at 4-5.

165. International Covenant on Civil and Political Rights, art. 26, reprinted in U.N.
HUMAN RIGHTS INSTRUMENTS, supra note 32, at 28.
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the unwanted groups.' Although Article 26 of the ICCPR does not in-
clude a definition of discrimination, the term has been defined in other
international instruments. Article 1 of the Convention on the Elimina-
tion of Discrimination Against Women defines discrimination as “any
distinction, exclusion or restriction . .. which has the effect or purpose
of impairing ornullifying the recognition, enjoyment or exercise . .. of
human rights and fundamental freedoms in the political, economic, so-
cial, cultural, civil, or any other field”'” Discrimination has also been
defined in the Convention on the Elimination of Racial Discrimina-
tion,' the ILO Convention Concerning Discrimination in Respect of
Employment and Occupation, '* and the UNESCO Convention Against
Discrimination in Education.™ Three of the definitions define discrimi-
nation both in terms of intent and of effect; the I.L.O. Convention looks
only to intent. Consequently, proof of discriminatory intent is not re-
quired under international law."”"

The ICCPR Human Rights Committee has followed this approach
by adopting the definition of discrimination set forth in the Convention
on the Elimination of Racial Discrimination and the Convention on the
Elimination of Discrimination Against Women:

While these conventions deal only with cases of discrimination
on specific grounds, the Committee believes that the term
‘discrimination’ as used in the Covenant should be understood
to imply any distinction, exclusion, restriction or preference
which is based on any ground such as race, colour, sex, lan-
guage religion, political or other opinion, national or social
origin, property, birth or other status, and which has the purpose

166. Thus in the context of the dissolution of Czechoslovakia, in which virtually all
Roma inhabitants of the Czech Republic were designated for historical reasons as Slovak
nationals under the internal nationality of the former federal state, such internal nationality
was adopted, at the insistence of the Czech Republic, as the primary criterion for conferring
nationality. This resulted in the initial classification of most Roma living in the Czech Re-
public as Slovak nationals, including many whose parents and grandparents had been born
on Czech soil. Although the right of option was widely available, the Czech nationality leg-
islation placed a condition on the right of option—namely the clean criminal record
requirement—which disproportionately affected the Roma population. This condition, com-
bined with an extraordinarily complicated administrative procedure for exercising the right
of option, effectively resulted in the exclusion from Czech citizenship of thousands of indi-
vidual Roma, many of whom had been born on Czech territory or had been lifelong residents
thereof.

167. U.N. HUMAN RIGHTS INSTRUMENTS, supra note 32, at 152.

168. Id. at 67,

169. Id. at 96-97.

170. Id. at 101-02.

171. See Anne F. Bajefsky, The Principle of Equality or Non-Discrimination in Inter-
national Law, 11 HUM. RTS. L.J. 1,9 (1990).
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or effect of nullifying or impairing the recognition, enjoyment
or exercise by all persons, on an equal footing, of all rights and
freedoms.'”

The principle of non-discrimination in international law, as set forth
most prominently by Article 26 of the ICCPR, would therefore already
prohibit the types of nationality legislation adopted by some successor
states in the latest round of state successions in Europe, where the leg-
islation is discriminatory in intent or in effect. The draft articles thus fall
short of the international legal principles already applicable to national-
ity as it relates to state succession.

G. Conclusion: The Emerging Right to an Effective
Nationality in State Successions

This paper has tried to draw together several strands of international
legal principles bearing upon the conferral of nationality within the
context of state succession. International law is evolving on this issue
from the strictly negative function of delimiting the competence of
states in their attribution of nationality toward the assigning of positive
obligations on states to confer the nationality which accords with the
genuine effective links of the persons concerned. The latter concept has
been informed largely by the human rights principles which have devel-
oped over the past fifty years, which stress individual rights and positive
obligations on states in their treatment of people. In particular, the right
to a nationality, the duty to avoid statelessness, and the norm of non-
discrimination have emerged to present affirmative obligations, or at
least presumptions, on states in their granting and withdrawal of nation-
ality.

These disparate but related principles of international law are
becoming fused in the crucible of state succession. The view is
increasingly expressed in international fora that states involved in a

172. U.N. HUMAN RIGHTS INSTRUMENTS, supra note 32. On the other hand, “[t]he right
to equality before the law and to equal protection of the law without any discrimination does
not make all differences of treatment discriminatory. A differentiation based on reasonable
and objective criteria does not amount to prohibited discrimination within the meaning of
article 26" Zwaan-de Vries v. The Netherlands, id. Indeed, the Inter-American Court of
Human Rights has concluded that within a state’s sovereignty over nationality questions is
the authority to accord special treatment to aliens who would more easily and rapidly as-
similate within the national community and identify its traditional beliefs, values and
institutions. Proposed Amendments to the Naturalization provisions of the Constitution of
Costa Rica, Advisory Opinion OC-4/84 of January 19, 1984, 79 L.L.R. 283, 301, para. 59. In
the present context, however, measures aimed at excluding an ethnic group from citizenship
would be based on neither reasonable nor objective criteria. Furthermore, that such measures
would assist in identifying aliens who would be more amenable to becoming a national.
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succession have the positive obligation to confer nationality on the
individuals who possess genuine effective links to the territory in
question. Put another way, there is an emerging right to an effective
nationality in that state with which an individual possesses genuine and
effective links—at least in the context of state successions, where the
states bearing the correlative obligation to confer nationality may be
isolated and the population concerned is an as yet undifferentiated body
of individuals to whom the new state owes equal protection of the law
and non-discrimination in the law’s application. This emerging right to
an effective nationality in the context of state succession is finding
expression in several recent international instruments—including the
European Convention on Nationality, the Declaration on the
Consequences of State Succession for the Nationality of Natural
Persons, and the Ottawa Declaration of the OSCE Parliamentary
Assembly—as well as in the recently strengthened mandate of the
UNHCR with respect to statelessness as the agency described in Article
11 of the 1961 Convention on the Reduction of Statelessness.

The International Law Commission’s effort to develop and codify
the law in this area is the most significant current development in this
field. As has been seen from reflecting on the ILC’s work to date, the
legal principles of state succession with respect to the nationality of per-
sons affected are developing very rapidly. The law in this area of state
succession has quickly evolved to encompass international human rights
norms. But the ILC has taken a cautious view of the legal trends in this
area, perhaps too cautious in an exercise meant in part to develop pro-
gressively the lex ferenda. The Commission’s deliberations have
admittedly travelled considerable intellectual distance on the subject—
from treating the topic as a matter thinly regulated by the international
law of state succession and of diplomatic protection—to treating it as a
matter directly affected by international human rights norms.

Nevertheless, the ILC has stopped short of drawing out the full im-
plications of applicable human rights norms, particularly given how
rapidly these norms have been evolving. It has taken a conservative view
on the right to a nationality,”™ on the principle of effective nationality,™
and especially on the implications of the principle of non-
discrimination,” particularly as those norms relate to the obligation of
successor states to grant nationality to some core of its population. The
Commission has undercut the principle of non-discrimination through
its clumsy use of qualifying language in Draft Article 12. Yet in practice

173. See, e.g., Mikulka, Second Report, supra note 8, 19.
174. See, e.g., id. 13 27-33, 44-47.
175. See id., 9 31,45-47.
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one of the most serious issues arising out of recent state successions has
been the use by successor states of nationality legislation to exclude
unwanted ethnic minorities from becoming citizens—Ileaving large
numbers of people disenfranchised and rendering them aliens vulnerable
to expulsion measures.” International law has thus far proven wholly
inadequate to address this specific issue. If the present ILC exercise of
developing international law in this area is to be effective, a more robust
approach to fleshing out the applicable legal norms is required.”

Finally, “nationality in relation to state succession” is becoming le-
gally indistinguishable from nationality issues generally. The distinction
already had been presciently called into question by Professor Ian
Brownlie over thirty years ago.”™ This distinction is becoming increas-
ingly difficult to maintain as nationality issues come to be regulated by
international human rights norms, which do not easily admit distinction:
stateless people are stateless regardless of the fact of a state succession;
discriminatory domestic nationality legislation is discriminatory
whether or not it issues from a successor state. That the right to a na-
tionality, as applied by the draft articles to instances of state succession,
cannot also be applied to states generally is not logical. The distinction
of state succession in this area will retain its significance less as a matter
of logic and law than as a matter of fact, to which human rights norms
will apply generally, and which will continue to spur the development of
those norms in response to some of the disturbing episodes of state suc-
cession that will inevitably arise again.

These recent episodes illustrated the limits to the international legal
system as it is currently configured and provoked the sobering rediscov-
ery that nation-states have always been created through bloodshed.

176. These include, for example, the exclusionary citizenship laws adopted by most
states of the former Yugoslavia (directed at various ethnic groups), by the Baltic states
(directed at ethnic Russians), and by the Czech Republic (directed at ethnic Roma, a charge
the Czech authorities continue implausibly to deny).

177. The Draft Articles to be discussed at the forty-ninth session of the ILC, which are
currently unpublished, do indeed contain a stronger statement of legal principles and a much
clearer recognition of specific duties on successor states with respect to nationality ques-
tions. As such it marks a departure from the previous discussions of the ILC and in the Sixth
Committee. It will be interesting to see what form these Draft Articles will take following
another round of discussions within the ILC and the Sixth Committee.

178. Ian Brownlie regarded the rubric of state succession as

one of convenience and a matter of convention. ... [N]o help is to be derived
from the categories of the law of State succession. Indeed, in view of the rule that
every State must have a determinate population (as an element of its statehood),
and therefore nationality always has an international aspect, there is no very fun-
damental distinction between the issue of statehood and that of transfer of
territory.

Brownlie, supra note 30, at 319.
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Today’s observer must surely wonder whether humankind will ever find
the capacity to banish the bloody process by which its states are created.
Faced with these seemingly intractable human habits, international law-
yers may be tempted to despair of solutions, particularly in a legal
regime in which the state—that creature of bloodshed—is the central
actor. Yet if a solution is to be found it will surely entail an assertion of
law against the continuum of force. With this objective in mind, inter-
national lawyers must continue to chip away at the ethnic conflict that
fuels the death and birth of states, developing the legal mechanisms
necessary to prevent ethnic tension from exploding into the destruction
of human societies. This effort must involve, at the outset, imposing an
affirmative duty on states, new and old, not to disenfranchise minorities
through domestic nationality legislation.



