











1984] THE BILDISCO CASE 1189

priority®! that is incorporated in section 1129 of the Act, the debtor
has presented each shareholder with the prospect, if not the prob-
ability, of dilution of his shareholder interest, and potentially, its com-
plete destruction. The absolute priority rule says that no member in
the hierarchy of interests in a corporation may receive even one cent if
members of an unconsenting superior class receive less than full pay-
ment. Thus, for example, if the debenture holders refused to vote for
the plan, they must be paid the full principal amount due them or the
shareholders will receive nothing. Even assuming that management
views itself as having interests different from those of the shareholders,
it will have alienated a second important group by filing in Chapter
11. The shareholders also have the right to ask for a trustee under sec-
tion 1104 and entirely apart from bankruptcy, they may have the
capacity to oust the management.

For all of these reasons, filing in Chapter 11 is a desperate
measure. It subjects the management of the company to the whim of
the court. It angers friends and galvanizes enemies to action.
Moreover, it arms all of these with a variety of weapons under Chapter
11 and Chapter 3 with which to challenge and impede the free opera-
tion of the corporation.

The employees have their own weapons. If management abrogates
its labor contract with or without court approval, the union retains its
right to strike. The bankruptcy court has no authority to enjoin such a
strike®2 and presumably the strike will have the same economic conse-
quences in as out of Chapter 11. Thus, if the company is truly healthy,
and if a strike is a plausible threat, that threat will not be removed by
the filing in Chapter 11. In the traditional Chapter 11 cases, a strike is
not a plausible threat because management can point out that a strike
may cause the company to go into dissolution, or in cases such as Con-
tinental Airlines,®® the strike was never a viable threat because of the
status of the labor market and the availability of ready substitutes who
were willing to cross picket lines.

If, in the face of all the arguments stated above, a healthy cor-
poration nevertheless chose to file a petition in Chapter 11, it is still
within the court’s power to dismiss the petition. For example, the
court has the power under section 1112 to dismiss any plan of

61. See 5 COLLIER ON BANKRUPTCY 1129-57 (15th ed. 1984). See also In re
Huckabee Auto Co., 33 Bankr. 132 (Bankr. M.D. Ga. 1981).

62. See Petrusch v. Teamsters Local 317, 667 F.2d 297, 299 (2d Cir. 1981);
Truck Drivers Local Union 807 v. Bohack Corp., 541 F.2d 312, 318 (2d Cir. 1975); In
re Third Ave. Transit Corp., 192 F.2d 971, 973 (2d Cir. 1951); Local 886, Int'l Bhd.
of Teamsters v. Quick Charge, Inc., 168 F.2d 513 (10th Cir. 1948); In re Catamount
Dyers, Inc., 24 Bankr. 59, 61 (Bankr. W.D. Vt. 1982); Iz re Sterling Mining Co., 21
Bankr. 66, 68 (Bankr. W.D. Va. 1982); In re Brada Miller Freight Sys., 16 Bankr.
1002, 1010-11 (Bankr. N.D. Ala. 1981).

63. See supra note 45,
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reorganization that is not proposed in good faith.%* Under section 305
the court has authority to “abstain” from (i.e. to dismiss) the case if it
concludes, for example, that “the interest of creditors and the debtor
would be better served by such dismissal or suspension.”®® Thus should
the case in fact be presented in which a healthy company was attempt-
ing to escape from a foolish or unprofitable contract, the court is free
to throw them out of court under section 305 or 1112.

CONGRESSIONAL RESPONSE

The Supreme Court issued its decision in Beldisco less than two
months before the jurisdiction of the bankruptcy courts would expire
under the interim legislation.®® During the two years since the

64. 11 U.S.C. § 1112(b)(6) (1982) permits the court to “convert a case under
this chapter” to a Chapter 7 liquidation case or to

dismiss a case under this chapter, whichever is in the best interest of creditors

and the estate, for cause, including—
(1) continuing loss to or diminution of the estate and absence of a
reasonable likelihood of rehabilitation;
(2) inability to effectuate a plan;
(3) unreasonable delay by the debtor that is prejudicial to creditors;
(4) failure to propose a plan under section 1121 of this title within any
time fixed by the court;
(5) denial of confirmation of every proposed plan and denial of additional
time for filing another plan or a modification of a plan;
(6) revocation of an order of confirmation under section 1144 of this title,
and denial of confirmation of another plan or a modified plan under sec-
tion 1129 of this title;
(7) inability to effectuate substantial consummation of a confirmed plan;
(8) material default by the debtor with respect to a confirmed plan; and
(9) termination of a plan by reason of the occurrence of a condition
specified in the plan.

11 U.S.C. § 1129(a)(3) provides:
(a) The court shall confirm a plan only if all of the following re-
quirements are met:

(3) The plan has been proposed in good faith and not by any means
forbidden by law.

65. Id. § 305(a)(1) provides: “The court, after notice and a hearing, may
dismiss a case under this title, or may suspend all proceedings in a case under this title,
at any time if— (1) the interests of the creditors and the debtor would be better served
by such dismissal or suspension. . . .”

A dismissal pursuant to zd. § 305(a)(1) was ordered in In re Donaldson Ford, Inc.,
19 Bankr. 425 (Bankr. N.D. Ohio 1982); In re Michael S. Starbuck, Inc., 14 Bankr.
134 (Bankr. S.D.N.Y. 1981); In re Sun World Broadcasters, Inc., 5 Bankr. 719
(Bankr. M.D. Fla. 1980).

66. The Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, §§ 404-405, 92
Stat. 2683-2685 (1978) conferred bankruptcy powers on district courts as courts of
bankruptcy up until March 13, 1984. Section 404(a) stated:

(a) The courts of bankruptcy, as defined under section 1(10) of the
Bankruptcy Act, created under section 2a of the Bankruptcy Act, and exist-
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Marathon Pipeline Co. v. Northern Pipeline Co.®" decision, Congress
has tried unsuccessfully to agree upon a permanent solution to the
jurisdictional conundrum caused by the Supreme Court’s holding that
an important part of the jurisdiction of the bankruptcy court was un-
constitutional. Incapable of arriving at a consensus on the funda-
mental political issues, Congress extended the bankruptcy court’s
jurisdiction for a limited time on four occasions.®® At the end of each
extension various parties seized the opportunity to get their particular
bankruptcy project enacted into law in return for a vote for the
continuance of the bankruptcy court.

Union representatives sought to use the March 31, 1984 deadline
as a device to get Congress to reverse Bzldisco. In effect the unions
made the reversal of that decision the price of their vote, and they
were successful in the House. House Bill 5174, continuing the
bankruptcy court beyond March 31, would have reversed Bildisco.®
Desiring to appear resolute, the Senate refused to adopt such a rule,
and the parties resolved the immediate impasse on four occasions by
merely extending the bankruptcy court’s jurisdiction to May 1, then to
May 26, June 20 and finally, to June 26, 1984.7°

Approaching the May 26th deadline, the Bzldésco issue was again
presented; this time it took the form of a Senate proposal. Senator
Packwood introduced a bill that borrowed the balancing of the
equities test from Bzldisco, some procedural requirements from the
House bill, and inserted some additional tests.”!

On June 29th, after a two-day hiatus in which there was no
bankruptcy court, Congress passed the new section 1113.72 That sec-

ing on September 30, 1979, shall continue through March 31, 1984, to be
the courts of bankruptcy for the purposes of this Act and the Amendments
made by this Act.

67. 458 U.S. 50 (1982).

68. Congress extended the bankruptcy court’s jurisdiction on four different oc-
casions beyond the original March 31, 1984 deadline. On March 30, 1984, S. 2570,
98th Cong. 2d Sess., 130 CoNG. REC. S 3500-02 (1984) extended the bankruptcy
courts’ jurisdiction until May 1, 1984. On April 12, 1984, S. 2570, 98th Cong. 2d
Sess., 130 CoNG. REC. S. 4480, extended the bankruptcy courts’ jurisdiction until May
26, 1984. On May 24, the Senate passed H.R. 2174, 98th Cong. 2d Sess., 130 CONG.
REC. S 6427 (1984) which, among other things, extended the bankruptcy courts’
jurisdiction until June 20, 1984. And on June 19 the Senate again extended bankrupt-
cy court jurisdiction until June 27 S 2776, 98th Cong., 2d Sess., 130 CONG. REC. 7625
(June 19, 1984).

69. H.R. 5174, 98th Cong., 2d Sess., § 1113, 130 CONG. REC. H 1842-42
(1984). In contrast to the balancing of the equities factor actually enacted, proposed
§ 1113(g)(2) stated that rejection would only be appropriate if the “jobs covered by
such agreement will be lost and any financial reorganization of the debtor will fail

. .” absent rejection of the collective bargaining agreement. Id. at 1842.

70. See supra note 68 and accompanying text.

71. S. 3112, 98th Cong., 2d Sess., 130 CONG. REC. S 6181-82 (May 22, 1984).

72. H. R. 5174, 98th Cong., 2d Sess., § 1113, 130 CONG. REC. H 7488 (June
29, 1984).

HeinOnline -- 30 Wayne L. Rev. 1191 1983-1984



1192 WAYNE LAW REVIEW [Vol. 30:1169

tion traces its lineage first to House Bill 5174, which passed the House
of Representatives on March 21, 1984.7% Its immediate predecessor is
the Packwood Amendment, which was introduced in the Senate on
May 22, 1984.7* Section 1113 contains many of the features of each of
its predecessors, but is measurably more favorable to management
interests than either of the original proposals.”®

73. H.R. 5174, 98th Cong., 2d Sess,, § 1113, 130 CoNg. REc. H. 1842-43
(Mar. 21, 1984).

74. 8. 3112, 98th Cong., 2d Sess., 130 Cong. REC. S 6181-82 (May 22, 1984).

75. H.R. 5174, 98th Cong., 2d Sess., § 1113, 130 ConG. Rec. H 7488 (June
29, 1984) provides:

(2) The debtor in possession, or the trustee if one has been appointed
under the provisions of this chapter, other than a trustee in a case covered by
subchapter IV of this chapter and by Title I of the Railway Labor Act, may
assume or reject a collective bargaining agreement only in accordance with
the provisions of this section.

(b) (1) Subsequent to filing a petition and prior to filing an application
seeking rejection of a collective bargaining agreement, the debtor in posses-
sion or trustee (hereinafter in this section ‘trustee’ shall include a debtor in
possession), shall —

(A) make a proposal to the authorized representative of the
employees covered by such agreement, based on the most complete
and reliable information available at the time of such proposal, which
provides for those necessary modifications in the employees benefits
and protections that are necessary to permit the reorganization of the
debtor and assures that all creditors, the debtor and all of the affected
parties are treated fairly and equitably; and

(B) provide, subject to subsection (d)(3), the representative of the
employees with such relevant information as is necssary to evaluate the
proposal.

(2) During the period beginning on the date of the making of a pro-
posal provided for in paragraph (1) and ending on the date of the hearing
provided for in subsection (d)(1), the trustee shall meet, at reasonable times,
with the authorized representative to confer in good faith in attempting to
reach mutually satisfactory modifications of such agreement.

(c) The court shall approve an application for rejection of a collective
bargaining agreement only in the court finds that—

(1) the trustee has, prior to the hearing, made a proposal that fulfills

the requirements of subsection (b)(1);

(2) the authorized representative of the employees has refused to ac-

cept such proposal without good cause; and

(3) the balance of the equities clearly favors rejection of such agree-

ment.

{(d) (1) Upon the filing of an application for rejection the court shall
schedule a hearing to be held not later than fourteen days after the date of
the filing of such application. All interested parties may appear and be
heard at such hearing. Adequate notice shall be provided to such parties at
least ten days before the date of such hearing. The court may extend the
time for the commencement of such hearing for a period not exceeding seven
days where the circumstances of the case, and the interests of justice require
such extension, or for additional periods of time to which the trustee and
representative agree.
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The House bill’® was a square attempt to overturn nearly every
aspect of Beldisco and to adopt the union position. Like section 1113
and all other proposed amendments, it barred unilateral rejection. It
contained a form of the REA test—to approve a rejection of a collec-
tive bargaining agreement, a court would have had to find that “the
jobs covered by such agreement will be lost and any financial

(2) The court shall rule on such application for rejection within
thirty days after the date of the commencement of the hearing. In the in-
terests of justice, the court may extend such time for ruling for such addi-
tional periods as the trustee and the employees’ representatve may agree
to. If the court does not rule on such application within thirty days after
the date of the commencement of the hearing, or within such additional
time as the trustee and the employees’ representative may agree to, the
trustee may terminate or alter any provisions of the collective bargaining
agreement pending the ruling of the court on such application.

(3) The court may enter such protective orders, consistent with the
need of the authorized representative of the employees to evaluate the
trustee’s proposal and the application for rejection, as may be necessary
to prevent disclosure of information provided to such representative
where such disclosure could compromise the position of the debtor with
respect to its competitors in the industry in which it is engaged.

(e) If during a period when the collective bargaining agreement con-
tinues in effect, and if essential to the continuation of the debtor’s business,
or in order to avoid-irreparable damage to the estate, the court after notice
and a hearing, may authorize the trustee to implement interim changes in
the terms, conditions, wages, benefits, or work rules provided by a collective
bargaining agreement. Any hearing under this paragraph shall be scheduled
in accordance with the needs of the trustee. The implementation of such in-
terim changes shall not render the appljcation for rejection moot.

(f) No provision of this title shall be construed to permit a trustee to
unilaterally terminate or alter any provisions of a collective bargaining agree-
ment prior to compliance with the provisions of this section.

(b) The table of sections for Chapter 11 of Title 11, United States Code,
is amended by inserting after the item relating to section 1112 the following
new item: “1113. Rejection of collective bargaining agreements.”

(c) The amendments made by this section shall become effective upon
the date of enactment of this Act; provided that this section shall not apply
to cases filed under Title 11 of the United States Code which were com-
mended prior to the date of enactment of this section.

76. H. R. 5174, 98th Cong., 2d Sess., § 1113, 130 ConG. REc. H 1842-43
(Mar. 21, 1984), the predecessor to the newly enacted bill provides:

(a) For purposes of this section “collective bargaining agreement” means
a collective bargaining agreement which is covered by Title II of the Railway
Labor Act or the National Labor Relations Act.

(b) The trustee may reject or assume a collective bargaining agreement
under the title only if and after the court approves the rejection of assump-
tion of such agreement.

(c) The court, only on the motion of the trustee, may approve the rejec-
tion of a collective bargaining agreement under this title only after notice to
all parties in interest and a hearing.

(d) (1) The trustee shall—
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reorganization of the debtor will fail.””” Prior to any rejection, it
would also have required the trustee in bankruptcy to propose a
modification of the collective barganing agreement that was “deemed
necessary by the trustee for such successful financial reorganization of
the debtor and preservation of the jobs . . . .”’® Because the proposal
authorized the court to put off a hearing on a request for rejection for

(A) meet and confer in good faith with the authorized represen-
tative of the employees who are subject to a collective bargaining
agreement; and

(B) provide such authorized representative with the relevant
financial and other information.

(2) The trustee may file a motion for the rejection of a collective
bargaining agreement under this title if —

(A) the trustee has proposed modifications in such agreement to
such authorized representative deemed necessary by the trustee for
successful financial reorganization of the debtor and preservation of
the jobs covered by such agreement;

(B) the trustee has considered but rejected as inadequate for suc-
cessful financial reorganization of the debtor and preservation of the
jobs covered by such agreement alternative proposals for modifying
such agreement made by such authorized representatives; and

(C) a prompt hearing on rejection is necessary to successful finan-
cial reorganization of the debtor.

(e) The court, upon motion of the trustee to reject a collective bargain-
ing agreement, shall hold an expedited hearing to determine whether such
agreement may be rejected under this title, not less than 7 days and not more
than 14 days after the filing of such motion, or within such additional time as
the court, for cause, within such 14-day period fixes. Such hearing shall be
completed no later than 14 days after the commencement of such hearing, or
within such additional time as the court, for cause, within such 14-day
period fixes.

(f) The financial information relevant to determining whether a collec-
tive bargaining agreement may be rejected under this title shall be made
available, under such conditions and within such time as the court may
specify, to the authorized representative of the employees who are subject to
such agreement.

(g) The court may not approve the rejection of a collective bargaining
agreement under this title unless—

(1) the trustee has complied with subsection (d) of this section; and

(2) absent rejection of such agreement, the jobs covered by such
agreement will be lost and any financial reorganization of the debtor will
fail.

(h) No provision of this title shall be construed to permit the trustee
unilaterally to terminate or alter any of the wages, hours, terms and condi-
tions established by a collective bargaining agreement.

(b) The table of sections of Chapter 11 of Title 11, United States
Code, is amended by inserting after the item relating to section 1112 the
following new item: “1113. Rejection of collective bargaining agreements.”

71. See H. R. 5174, 98th Cong., 2d Sess., § 1113(g)(2), 130 Conc. REc. H 1842
(Mar. 21, 1984).

78. See id. 1113(d)(2)(A), 130 CONG. REC. at H 1842.
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an indefinite period for “cause,””® it offered substantially greater op-
portunity for delay than the bill which ultimately passed.
The Packwood Amendment®® substituted the balance of the

79. Seeid. 1113(e), 130 CONG. REC. at H 1842.
80. See H.R. 5174, 98th Cong., 2d Sess., § 1113, 130 ConG. REC. S 6181-82
(May 22, 1984) which provides:

(a) The debtor in possession, or the trustee (hereinafter in this section
“trustee” shall include a debtor in possession), if one has been appointed
under the provisions of this chapter, other than a trustee in a case covered by
subchapter IV of this chapter and by Title I of the Railway Labor Act, may
reject or assume a collective bargaining agreement under this title only after
the court approves such rejection or assumption of such agreement.

(b)(1) Subsequent to filing a petition and prior to filing an application
seeking rejection of a collective bargaining agreement, the trustee shall—

(A) make a proposal, based on the most complete and reliable in-
formation available, to the authorized representative of the employees
covered by such agreement, providing for the minimum modifications
in such employees benefits and protections that would permit the
reorganization, taking into account the best estimate of the sacrifices
expected to be made by all classes of creditors and other affected
parties to the reorganization; and

(B) provide, subject to subsection (d) (3), the representatives with
the information necessary to evaluate such proposal.

(2) During the period beginning on the date of the making of a pro-
posal provided for in paragraph (1) and ending on the date of the hearing
provided for in subsection (d)(1), the trustee shall meet, at reasonable
times, with the authorized representative to confer in good faith in at-
tempting to reach mutually satisfactory modifications of such agreement.

(c) The court shall approve an application for rejection of a collective
bargaining agreement only if the court finds that—

(1) the trustee has, prior to the hearing, made a proposal that fulfills
the requirements of subsection (b)(1);

(2) the authorized representative has refused to accept such proposal
and under the circumstances such refusal was unjustified; and

(3) the balance of the equities clearly favors rejection of such agree-
ment.

(d)(1) Upon the filing of an application for rejection the court shall
schedule a hearing to be held not later than twenty-one days after the date of
the filing of such application. All interested parties may appear and be
heard at such hearing. Adequate notice shall be provided to such parties at
least ten days before the date of such hearing. The court may extend the
time for the commencement of such hearing for a period not exceeding seven
days where the circumstances of the case, and the interests of justice require
such extension, or for additional periods of time to which the trustee and
representative agree.

(2) The court shall rule upon such application for rejection within
thirty days after the date of the commencement of the hearing. In the in-
terests of justice the court may extend such time for a period not ex-
ceeding fifteen days, or for additional periods of time to which the trustee
and representative agree.

(3) The court may enter protective orders on terms consistent with
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equities test, for the REA test;®' it tightened up the time-lines
somewhat,®? and it modified the proposal that had to be made by the
trustee from one merely “deemed necessary by the trustee for suc-
cessful financial reorganization” to one that would permit “the
reorganization, taking into account the best estimate of the sacrifices
expected to be made by all classes of creditors and other affected
parties . . . .83

Section 1113 carries forward the balancing of the equities test,
but, like Packwood, requires that the equities “clearly” favor
rejection.? It modifies the management proposal to require not simply
that the management consider the union’s needs or the sacrifices of all
classes, as in Packwood, but that “all of the affected parties are
treated fairly and equitably.”® It contains a fairly rigid timetable that
should normally produce a decision on rejection no later than fifty-one
days after the filing of an application for rejection.®®

Finally, section 1113 contains two provisions not found in either of
the other versions, which may be of significance. First, it authorizes
unilateral rejection of the collective bargaining agreement if the court
does not rule on the application for rejection within thirty days after
the commencement of the hearing.?” Second, it authorizes the court to
permit rejection or modification of a collective bargaining agreement
on behalf of a management that has not complied with the other con-
ditions of section 1113 if it is “essential to the continuation of the

the need of the authorized representative to evaluate the trustee’s pro-
posal and the application for rejection, and as may be necessary to pre-
vent the unauthorized disclosure of information in the possesion of the
debtor or trustee, if such disclosure could compromise the position of the
debtor with respect to its competitors in the industry in which it is en-
gaged.

(e) No provision of this title shall be construed to permit a debtor in
possession or a trustee to unilaterally terminate or alter any provisions of a
collective bargaining agreement before approval or rejection of such con-
tract under this section.

(b) The table of sections for Chapter 11 of Title 11, United States Code,
is amended by inserting after the item relating to section 1112 the following
new item: “1113. Rejection of collective bargaining agreements.”

(c) The amendments made by this section shall become effective upon
the date of enactment of this Act.

81. See S. 3112, 98th Cong., 2d Sess., § 1113(c)(3), 130 ConG. REC. S 6182
(May 22, 1984).

82. Id. § 1113(d)(1)(2).

83. Id. § 1113(d)(1)(A).

84. See H.R. 5174, 98th Cong., 2d Sess., § 1113(c)(3), 130 Cone. REc. H 7488
(June 29, 1984).

85. Id. § 1113(d)(1)(A).

86. Id. § 1113(d)(1)(2).

87. Id. § 1113(d)(2).
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debtor’s business or necessary to avoid irreparable damage to the
estate.”s8

What will be the consequence of the enactment of section 1118?
Because the language is purposefully ambiguous and because it plays
upon a vast and varied landscape, one cannot be sure. Surely it makes
the law measurably less certain; it will make the trial judge’s decision
more discretionary and speculative;*® it will introduce greater
guesswork into the lives of those who must advise management and
unions about their rights.

Consider some of the important but undefined terms in section
1113. The court may approve a rejection only if it finds that the union
representative has refused to accept management’s proposal for
modification of the contract “without good cause.”?°

88. Id. § 1113(e).

89. Especially problematic in this regard is section 1113(b)(1)(A) of H.R. 5174,
98th Cong., 2d Sess., 130 CONG. REc. H 7488 (June 29, 1984), where the trustee is re-
quired to make a proposal to the union “based on the most complete and reliable in-
formation available at the time of such proposal, which provides for those necessary
modifications in the employees benefits and protections that are necessary to permit
the reorganization of the debtor and assures that all creditors, the debtor and all of the
affected parties are treated fairly and equitably.” In Brangf, for example, long
negotiations were required to produce a reorganization plan. See 25 Bankr. at 220,
Braniff Urges Creditors to Approve Hyatt Plan, N.Y. Times, May 16, 1983, at D4 col.
5; Braniff Deal Called in Jeopardy, id., Nov. 1982, at D4, col. 5. In Manville, even
longer negotiations have not yet produced a plan. See, Manwille’s Chapter 11 Bid
Upheld: Major Step on Future Claims, N.Y. Times, Jan. 24, 1984, at DI, col. 3; Man-
ville Plan Sets Claim Guidelines, id., Nov. 22, 1983, at D15, col. 1; Manwille Corp.
Faces Increasing Opposition to Bankruptcy Filing: Loss of Creditor Support Could
Bring Liquidation Instead of Reorganization, Wall St. J., Jan. 31, 1981, at 1, col. 6.
At the outset of a complex reorganization, before such negotiations have begun in
earnest, how is the debtor, and ultimately the bankruptcy judge, to predict what are
“necessary” means to assure “fair and equitable” treatment of all concerned parties?

90. H. R. 5174, 98th Cong., 2d Sess., § 1113(c)(2), 130 ConG. REC. H 7488
(June 29, 1984). The members of the House and Senate Conference Committee on the
Bankruptcy Reform Bill engaged in a lengthy debate over the requirement in the
Packwood Amendment that the union’s rejection of the debtor’s proposed plan must
be “unjustified” before a bankruptcy court can approve repudiation of the contract,
which Senator Thurmond’s proposal removed. House Judiciary Committee Chairman
Peter Rodino called the Thurmond version a “ ‘hollow proposal’ which would allow
the employer to put ‘any proposal’ on the table and remove key procedural protections
for employees before rejection of a collective bargaining agreement.” 126 DALY LAB.
REP. A-9 (1984). “House conferees, particularly Rep. Bruce Morrison and Rep.
William Hughes pressed for changes in the wording of the section regarding the
debtor’s proposal as necessary to assure that employees are not asked to make a greater
financial sacrifice than other creditors of an employer which files for bankruptcy.” Id.
The Committee eventually agreed to add the “without good cause” qualification, but
compromised by allowing the debtor the option to modify the union contract on its
own if the court does not act within the thirty-day limit. Labor may have lost an essen-
tial victory in the substitution of “without good cause” for “unjustified.” Business and
labor both are unhappy over the ambiguity of the phrase “without good cause,” seeing
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Good cause is not defined in this section. Presumably this requires
that the court not only make its own determination whether the
management proposal was fair and equitable, but also whether the
union decision was itself justified on factors that may be unrelated to
the merits of the modification proposal. By what standard is the court
to measure these things? Is the union’s refusal “with good cause” if
nonunionized workers of competing businesses are accepting terms
similar to those offered? Are all refusals “for a good cause” if the
management proposal was too niggardly? The legislation provides no
answer to these questions.

Thus the most certain consequence of the new enactment is that
the already loose jointed law will be made even more so. We have
turned the bankruptcy judges loose in the garden to do what they
please. Only after many cases have made their way through the federal
court system will we know what modifications are “fair and
equitable,” which refusals are “with good cause,” and how one tests
the equities to find which “clearly” favor rejection.

Yet as I have argued above, the standards for rejection are not the
important matter. Unless the very act of Congressional enactment
signals that labor unions are to be treated more generously than they
have been previously, I believe that the courts will continue routinely
to reject collective bargaining agreements. The standards, however
uncertain, will not make a critical difference.

The majority in Beldisco held explicitly that the National Labor
Relations Act, and implictly that section 365, did not prohibit a
unilateral rejection of a collective bargaining agreement.’! Section
1113 of the new bankruptcy amendment specifically reverses that rule;
it bars unilateral rejection except in very limited circumstances. In-
ability to reject unilaterally will be significant only if prompt and final
judicial determination cannot be had. At least superfically it appears
that section 1113 has dealt with the problem of judicial delay. It pro-
vides specifically that a hearing on a proposed rejection must be com-
menced not later than twenty-one days after the application for rejec-
tion and by requiring the court to rule within thirty days after the
commencement of the hearing.®? The section puts teeth in this re-
quirement by authorizing unilateral rejection if the court fails to rule
within thirty days.

There are at least two potential difficulties with the superficial
reading suggested above. First, the application for rejection ap-

it as prolonging litigation when “time and cash are running short.” House-Senate Con-
ferees Resolve Disputes on Bankruptcy Bill; Approval s Expected, Wall St. J., June
29, 1984, at 2, col. 3.
91. Bildisco, 104 S. Ct. at 1191-92.
92. See, H. R. 5174, 98th Cong., 2d Sess., § 1113(d)(1)(2), 130 Cong REC. H
7488 (June 29, 1984).
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parently cannot be made until the trustee has made a proposal for
modification of the contract, and possibly, until the union has had an
opportunity to pass on that proposed modification.®® Moreover it is
possible that the union will be able to procure a stay pending an ap-
peal of an unfavorable ruling by the bankruptcy judge. One can ap-
peal an order as of right “if it is a final order”®* and, as a matter of
discretion, under section 1334(b) if it is not final.*® The rules grant
considerable discretion to the courts to stay an order, to require a
bond, or to make other appropriate disposition.*® If the rejection is

93. Id. § 1113(b)(1)(A)(B), states:

(b)(1) Subsequent to filing a petition and prior to filing an application
seeking rejection of a collective bargaining agreement, the debtor in posses-
sion or trustee . . . shall—

(A) make a proposal to the authorized representative of the
employees covered by such agreement . . .

(B) provide . . . the representative of the employees with such
relevant information as is necessary to evaluate the proposal (emphasis
added).

(c) The court shall approve an application for rejection of a collective
bargaining agreement only if the court finds that—
(1) the trustee has made a proposal that fulfills the requirements of
subsection (b)(1);
(2) the authorized representative of the employees has refused to ac-
cept such proposal without good cause; (emphasis added).
Read together, these two subsections imply that the union must have an opportunity
to at least evaluate the proposal if not to reject it, before the application seeking rejec-
tion is filed.

94. 28 U.S.C. § 1334(a) (1982) gives the district courts “jurisdiction of appeals
from all final judgments, orders, and decrees of bankruptcy courts.” This is un-
changed by the passage of the new bankruptcy bill. See H.R. 5174, 98th Cong., 2d
Sess., 158(a), 130 CoNG. REC. H. 7474 (June 29, 1984). For cases that have applied 28
U.S.C. § 1334(2) see, e.g., In re Johns-Manville Corp., 32 Bankr. 728 (Bankr.
S.D.N.Y. 1983); In re Tidewater Group, 22 Bankr. 500 (Bankr. N.D. Ga. 1982); In re¢
Meeker, 22 Bankr. 745 (Bankr. S.D. Ohio 1982). For a discussion about what con-
stitutes a final order see Levin, Bankruptcy Appeals, 58 N.C.L. Rev. 967, 982-87
(1980).

95. 28 U.S.C. § 1334(b) gives the district courts the jurisdiction to hear appeals
from orders that are not final (i.e., interlocutory) “only by leave of the district court to
which the appeal is taken.” This is left unchanged by the passage of the new bank-
ruptcy bill. See H.R. 5174, 98th Cong., 2d Sess., § 158(a), 130 Conc. REC. H 7474
(June 29, 1984). For cases that have considered hearing discretionary appeals pursuant
to 28 U.S. § 1334(b), see, e.g., In re Leonetti, 28 Bankr. 1003 (Bankr. E.D. Pa. 1983);
Wilson Freight Co. v. Citibank, 21 Bankr. 398 (Bankr. S.D.N.Y. 1982); Bank of Am.
N.T. & S.A. v. Communication & Studies Int’], 23 Bankr. 1015 (Bankr. N.D. Ga.
1982); In re Stiles, 29 Bankr. 389 (M.D. Tenn. 1982). For more discussion on in-
terlocutory appeals see Levin, supra note 94, at 987-90.

96. Rule 8005—Stay Pending Appeal —granted the courts considerable discre-
tion:

A motion for a stay of the judgment, order, or decree of a bankruptcy
court, for approval of a supersede as bond, or for other relief pending appeal
must ordinarily be made in the first instance in the bankruptcy court. Not-
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stayed pending appeal, and particularly if the union is not made to
put up a large bond, the apparently short timelines in section 1113 go
for naught.

By authorizing a right unilaterally to reject a collective bargaining
agreement, the Supreme Court gave management something that
many management lawyers never expected to receive. It freed them
not just from the clutches of the NLRB, but also from the re-
quirements of getting a bankruptcy judge’s approval. Section 1113 will
now require the bankruptcy court’s approval, but it displays a Con-
gressional intent that this approval be granted or withheld promptly.

When legislation springs from Congress’ brow at the end of the ses-
sion and under the heat of intense lobbying, it is difficult to predict
the ultimate consequences. If my analysis is correct, namely that the
bankruptcy courts are skeptical of union claims and, deep down,
believe that unionized employees should not be treated better than
others, the new law will have no significant impact. If I am incorrect
in that judgment or if a new and different group of judges have dif-
ferent views, there is more than enough leeway in the legislation to
favor the union position by a favorable finding on any of number of
determinations that must be made in the legislation.

BILDISCO'S GRAND MEANING

Because Congress has already overturned that part of Bildisco per-
mitting unilateral rejection of collective bargaining agreements,
because the test for rejection may not be significant in any event, and
because Beldisco will not stimulate additional filings, then must the
case be unimportant? Not so. First, the decision has already had an
impact on the new bankruptcy legislation in matters unrelated to col-
lective bargaining agreements. Second, the combination of the
Bildisco case and the new section 1113%7 that it spawned may yet alter

withstanding Rule 7062 but subject to the power of the district court and the
bankruptcy appellate panel reserved hereinafter, the bankruptcy court may
suspend or order the continuation of other proceedings in the case under the
Code or make any other appropriate order during the pendency of an appeal
on such terms as will protect the rights of all parties in interest. A motion for
such relief, or for the modification or termination of relief granted by the
bankruptcy court, may be made to the district court or the bankruptcy ap-
pellate panel, but the motion shall show why the relief, modification, or
temination was not obtained from the bankruptcy court. The district court
or the bankruptcy appellate panel may condemn the relief if grants under
this rule on the filing of a bond or other appropriate security with the
bankruptcy court. Where an appeal is taken by a trustee, a bond or other
appropriate security may be required, but when an appeal is taken by the
United States or an officer or agency thereof or by direction of any depart-
ment of the govenment of the U.S. a bond or other security shall not be re-
quired.
97. H. R. 5174, 98th Cong. 2d Sess., § 1113, 130 ConG. REc. H 7488 (June 29,
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the bargaining power between union and management in the shadow
of bankruptcy. Third, like many Supreme Court cases, Bildisco may
be perceived as a symbolic message. As a symbol, it may lead the
courts and others in ways that are hard to predict, but that are
ultimately detrimental to labor unions’ interests.

Turning first to the newly enacted bankruptcy amendments, how
did Bildisco affect matters other than collective bargaining
agreements? If one assumes that any advocate before Congress has a
finite amount of influence at any particular moment, and that in-
fluence spent one place may not be expended in others, the presence
of Bildisco caused labor unions to expend a significant share of their
power in a modification of the right to unilateral rejection that
Bildisco had apparently conferred upon managemert. I hypothesize
that the unions’ need to modify BildZsco weakened their influence in a
variety of matters that were also subjects of the new bankruptcy
legislation. For example, certain of the unions have traditionally sup-
ported the consumer side in the bankruptcy debate against the con-
sumer credit industry.®® Bildisco surely gave the consumer credit in-
dustry coin that they could trade for matters of interest to them in the
bankruptcy legislation. The presence of Béldisco may have shaped the
bankruptcy legislation in ways that may be significant, but not
measurable.

How the decision, and the Congressional response, will alter the
bargaining power between management and labor is not clear. After
the Congressional response described above, management no longer
has the right to unilaterally reject collective bargaining agreements.
On the other hand, courts must act promptly on proposals for rejec-
tions,% the balancing of the equities test is now embodied in the
statute,!?® and there is explicit provision for emergency relief from col-
lective bargaining agreements.!!

When one adds all of these factors together, it is likely that a
union representative would perceive himself to be in a stronger posi-
tion today than immediately after Bildésco but in a still weaker posi-
tion than one year ago. In negotiation, belief is reality. Therefore, if
union spokesmen truly believe the assertions made after Bildésco con-
cerning the balancing of the equities standard, Beldisco will have an

1984).

98. The unions, traditionally allied with consumers, have aligned themselves
with the consumer credit industry on the passage of a bankruptcy bill to protect their
special interest regarding collective bargaining. See, King, Bankruptcy Courts on the
Brink: The Plague of Special Interest Groups, N.Y. Times, Mar. 4, 1984 at III 2, col.
3.

99. See supra note 75.

100. See H.R. 5174, 98th Cong., 2d Sess., § 1113(c)(3), 130 Cone. REC. H 7488
(June 29, 1984).
101. See id § 1113(e).
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impact on Chapter 11 negotiations.'®? It will mean that unions who
had not formerly agreed to concessions may now do so, and that those
who might have litigated will accept changes and modifications rather
than risk more substantial modifications of their agreement at the
hands of a court.

It seems likely that much of the talk after Bildisco by union
representatives was made for public and Congressional consumption
and that the true union analysis is closer to the one I have suggested
above than to the one they articulated in the press. Even so, the fact
that the Court so readily accepted the management position by a 9-0
decision may cause union negotiators to predict a ready acceptance of
that position in the future and may thus weaken their bargaining posi-
tion. Therefore, even if one takes an objective view of the conse-
quences of Bildisco and the subsequent legislation, I would expect it to
have some impact upon the way unions and management accom-
modate their contracts to hard times.

The dramatic impact of Bzldésco, however, and the one I suspect
that truly called for the outraged response from union spokesmen, is
the symbolic one. Here all nine members of the Court rejected the
union position on the standard to be applied. How remarkable that
the union could not get a single vote, not even from such certified
members of the Warren Court as Justices Brennan and Marshall. It is
little solace that a minority of four believed that some truncated form
of section 8(d) ought to be followed before rejection.03

102. The decision and the responsive legislation remove all doubt about the ap-
plication of the National Labor Relations Act and the jurisdiction of the NLRB in
such circumstances. It is now clear that management need not comply with the
modification rules in 8(d) of the National Labor Relations Act, nor apply for approval
with the NLRB. By eliminating that bargaining point, the Bildisco decision and the
new legislatation may have weakened the union position in negotiations.

103. In two law review articles published in the year prior to the Béldisco deci-
sion, two commentators analyzed the Bilddsco question in tightly reasoned, heavily
footnoted and carefully elaboated arguments. See Pulliam, supre note 32; Bordewieck
& Countryman, supra note 39. After careful legal and logical analysis, each arrived at
a diamentrically opposed conclusion. Professor Countryman and Mr. Bordewieck con-
cluded that Congress must have intended that the REA test apply under section 365.
Bordewieck & Countryman, supra note 39, at 293, 296. To Mr. Pulliam it was beyond
question that Contress intended to apply the business judgment test to rejection of col-
lective bargaining agreement in section 365. Pulliam, supra note 32, at 29, 42-43. The
very fact that well-intended and intelligent people can draw diametrically opposed
conclusions from careful analysis of the same data suggests that the legal analysis is not
the important thing.

In my view, the conclusions the commentators arrived at were not reached
primarily by legal analysis but from a priori judgments. Unions can be characterized
in quite different ways. Some regard them as the faithful alter egos ot employees who,
but for the union protection, would be subject to management exploitation or worse.
Unions may be regarded as altruistic, as working not just for the good of their
members, but for the good of society as a whole. Some of these sentiments form the
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CONCLUSION

It is unfortunate and ironic that the Bzldésco decision became a
pawn in the bankruptcy jurisdiction game. That Congress, which
wasted two years in fruitless efforts to resolve the jurisdiction question,
should find it appropriate to reverse the Supreme Court before the ink
had dried on the decision is ironic. That it should act in hasty response
to union pressure and to the need for continuing the bankruptcy court
is unfortunate.

The need for a hasty repair of the bankruptcy court and the inten-
sity of the union feelings about Bildisco—whether for symbolic or
other reasons—foreclosed dispassionate consideration of the fun-
damental question here: whether collective bargaining agreements
should be treated differently from other executory contracts, and
whether unionized employees should have greater rights than other
creditors. All creditors suffer in bankruptcy. Without exception non-
unionized employees find their terms of employment changed upon
the filing of a petition in bankruptcy. Indeed, if it could be proven
that the very inefficiencies that brought the business to its knees had
been imposed by the union demands in collective bargaining, one

basis for the Wagner Act and for the status that unions have enjoyed in the courts and
legislatures for the last 45 years.

Others consider unions as mature, powerful American institutions. They view
unions as possessing the same qualities as other powerful (and therefore suspect)
American institutions, such as corporations and governmental agencies. These persons
would characterize modern unions as intensely self interested, single minded in their
pursuit of power and influence, with interests often different from and conflicting with
the employees’ individual interests. If one were to adopt either one of these polar views
of unions and unionized employees, all kinds of consequences might result.

Does a 9-0 vote of the Supreme Court proceed from such an a priori view of
modern American unions? It is that possibility that should frighten union represen-
tatives. That an occasional union might have its collective bargaining agreement re-
jected in bankruptcy is a small matter. That the 9-0 vote in Béldésco shows the Court to
have adopted the negative polar view of unions is a matter of great importance. 1
believe that the union fears are well-founded. The Court does no better a job of legal
analysis than do Countryman and Pulliam. Its arguments for siding with management
are no more compelling than are Mr. Pulliam’s, and in my view it is as likely that the
Court is proceeding from an a prior? judgment, as are the commentators.

If that is the basis for the Bildisco case, it has a meaning for every case involving
union rights that comes before the Supreme Court in the foreseeable future. It means
that their arguments will be met with a skepticism formerly reserved for the rich and
selfish, not with the traditional sympathy accorded the working man. It means that
the assertion that the union speaks for and correctly represents the individual’s interest
will now be open to question. Worse, it may mean that lower courts, taking their lead
from the Supreme Court, will be more hostile to the union’s interests in a whole host of
ways.

It is ironic therefore, that Bzldisco, touted as a critical bankruptcy case, may have
only a modest impact on the bankruptcy law, and yet, may have a far-reaching impact
on labor law.
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could argue that the union contract should receive worse, not better
‘treatment in bankruptcy. Why should union employees receive more
favorable treatment?!®* That is a question to which neither the Con-
gress nor the courts have given a satisfactory answer.

104. Some might argue that the collective bargaining agreement is entitled to
less consideration than other contracts. For example, the Rath opinion discloses a
union clinging stubbornly to inefficient work rules, and to wages that were significntly
above those at competing plants. Rath, 36 Bankr. at 983-85. The pilots for Continen-
tal Airlines were receiving wages that may have been as much as 100% above the free
market level. See Continental Aér Unions Lose Attack on Pay Cut, N.Y. Times, Jan.
18, 1984, at 1, col. 4; see also As Continental Airlines Takes Bankruptcy Step, Rivals
Plan to Move In—Although Line Plans to Fly Again With Cut Fares, Its Viability is
Doubted— Will Labor Accept Half Pay? Wall St. J., Sept. 26, 1983, at 1, col. 6.
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