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NOTE

NOTHING IMPROPER? EXAMINING CONSTITUTIONAL

LIMITS, CONGRESSIONAL ACTION, PARTISAN

MOTIVATION, AND PRETEXTUAL JUSTIFICATION

IN THE U.S. ATTORNEY REMOVALS

David C. Weiss*

The forced mid-term resignations of nine U.S. Attorneys was an un-
precedented event in American history. Nearly one year after the
administration executed the removals, the House Judiciary Commit-
tee was still reviewing and publicizing emails, memoranda, and
other documents in an effort to understand how the firings were ef-
fectuated. This Note examines many of those documents and
concludes that the removals were likely carried out for partisan
reasons. It then draws on the Constitution, Supreme Court prece-
dent, and separation of powers principles to argue that Congress is
constitutionally empowered to enact removal limitations for inferior
officers such as U.S. Attorneys so long as those limitations do not
impermissibly infringe on the president's Article H authority or re-
sult in congressional aggrandizement. Because of the partisan
nature of the attorneys' removals, this Note argues that Congress
should consider such legislation to limit the president's removal of
U.S. Attorneys. In considering the constitutionality and efficacy of a
potential statute, this Note examines three previous pieces of legis-
lation on which such removal limitations could be modeled before
proposing a fourth, hybrid statute that would emphasize the separa-
tion of powers values of balance and accountability in barring
"partisan" removals of U.S. Attorneys. The Note concludes by
claiming that the framework that the Supreme Court created in
McDonnell Douglas v. Green can supply a useful analog to manage
the fact-intensive probe into whether a removal was impermissibly
"partisan" under the proposed statute or merely a typical, "politi-
cal" removal, which any removal statute must likely allow to meet
constitutional muster

* J.D. candidate, December 2008. Thank you to Marvin Krislov for his feedback and en-
couragement, and Brittany Parling and Samuel Brenner for their invaluable comments. Additional
thanks to Stefan Atkinson, Carrie Bierman, Maria L. Domanskis, Josh Eveleth, Adrienne Fowler,
Joan L. Larsen, Amie Medley, Bradley W. Moore, Gil Seinfeld, and Christina B. Whitman.
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There is a most important reason why the prosecutor should have, as
nearly as possible, a detached and impartial view of all groups in his com-
munity. Law enforcement is not automatic. It isn't blind. One of the
greatest difficulties of the position of prosecutor is that he must pick his
cases, because no prosecutor can even investigate all of the cases in which
he receives complaints. If the Department of Justice were to make even a
pretense of reaching every probable violation of federal law, ten times its
present staff will be inadequate ....

If the prosecutor is obliged to choose his case, it follows that he can choose
his defendants. Therein is the most dangerous power of the prosecutor: that
he will pick people that he thinks he should get, rather than cases that need
to be prosecuted. With the law books filled with a great assortment of
crimes, a prosecutor stands a fair chance of finding at least a technical vio-
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United States Attorney Removals

lation of some act on the part of almost anyone.... It is in this realm-in
which the prosecutor picks some person whom he dislikes or desires to
embarrass, or selects some group of unpopular persons and then looks for
an offense, that the greatest danger of abuse of prosecuting power lies. It is
here that law enforcement becomes personal, and the real crime becomes
that of being unpopular with the predominant or governing group, being
attached to the wrong political views, or being personally obnoxious to or
in the way of the prosecutor himself.

-Justice Scalia, dissenting opinion in Morrison v. Olson,' quoting
Justice, then Attorney General, Robert H. Jackson's

address to a conference of U.S. Attorneys

INTRODUCTION

A Congressman phones the White House to complain about a U.S.
Attorney ("USA") in his state. He is worried about a public corruption in-
vestigation that may implicate him and damage his and the president's
political party. The president contacts the Department of Justice ("DOJ")
and asks the Attorney General ("AG") to "look into" and "expedite" the
situation. The AG convenes a team to plan the prosecutor's ouster. The USA
is removed, and word of the firing leaks. The administration states its ra-
tionale for the firing but amends its story as the explanation withers under
scrutiny. The reaction: cries of improper partisanship, congressional hear-
ings, introduction of legislation, but little substantive action. The USA:
David Marston. The president: Jimmy Carter. The year: 1977.'

Fast forwarding thirty years, December 7, 2006 either marked the
beginning of a major constitutional showdown-a date of infamy in a new
interbranch conflict-or Senator Trent Lott was correct to mock claims that
the Bush Administration had made executive personnel decisions for
political reasons as "horrors of horrors."' Despite the ensuing controversy,
for nearly two months, the media and the public failed even to notice the
events of December 7, in which seven USAs received phone calls requesting• . 4

their resignations. This inattention ceased when the subsequent

1. 487 U.S. 654, 727-28 (1988).

2. For a discussion of the Marston removal, see generally Selection and Removal of U.S.
Attorneys: Hearing on H.R. 10514 Before the Subcomm. on Courts, Civil Liberties, and the Admin.
of Justice of the H. Comm. on the Judiciary, 95th Cong. 103-14 (1978) [hereinafter House Marston
Hearings]; Don Holt & Diane Camper, The Marston Affair, NEWSWEEK, Jan. 30, 1978, at 34.

3. FOX News Sunday with Chris Wallace (FOX News television broadcast Mar. 25, 2007)
(transcript), available at http://www.foxnews.com/story/0,2933,261049,00.html.

4. This Note uses the terms "fired," "dismissed," "removed," and "resigned" without dis-
tinction. The media embraced each term and, while the USAs did resign, there was little objection
from the DOJ to the claim that they were fired. See, e.g., Continuing Investigation into the U.S.
Attorneys Controversy: Hearing Before the Subcomm. on Commercial and Admin. Law of the H.
Comm. on the Judiciary, 110th Cong. 26-28 (2007) [hereinafter Judiciary Subcomm. Continuing
Investigation Hearings] (testimony of James Comey, former Deputy Att'y Gen., Dep't of Justice)
(failing to object to repeated characterizations that the USAs were "fired"). The seven USAs who
received the December 7 phone calls requesting their resignation were David Iglesias, New Mexico;
John McKay, Western Washington; Margaret Chiara, Western Michigan; Daniel Bogden, Nevada;
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developments in this classic Washington cover-up--lead-story media
coverage,5 congressional oversight hearings, and the AG's resignation-
illustrated the tensions between the president's removal power and the
proper roles of USAs and the DOJ. Commentators have described issues of
illegal conduct, 6 tensions between "Main Justice" in Washington and USAs'
offices,7 and implications of executive branch appointment of interim
USAs. s They have not, however, examined whether a purely partisan
removal is inherently unconstitutional, nor whether Congress can and
should limit such a removal-particularly given the likely pretext that the
administration used to justify the firings-by statute, regardless of whether
the removal is vulnerable to an underlying constitutional attack.

In many regards, Senator Lott was justified in highlighting the naivet6 of
those who expressed outrage at the suggestion that the administration fired
USAs for political reasons.9 Defenders of the administration's actions stated
that the president's use of politics should rarely, if ever, be limited in terms
of executive branch personnel decisions. The U.S. Supreme Court has en-
dorsed the view that the president can remove political appointees for
political reasons in furtherance of his Article II grant." This power can be
difficult to square with the fact that, in its own mission statement,'2 and as
recognized by the Supreme Court, 3 the DOJ has historically ensured-and

Paul Charlton, Arizona; Kevin Ryan, Northern California; Carol Lam, Southern California. Richard
B. Schmitt, U.S. attorney firings open new doors for the 9, L.A. TIMES, Dec. 9, 2007, at A20. In
addition, H.E. "Bud" Cummins 11, Eastern Arkansas, and Todd Graves, Western Missouri, were
asked to resign earlier in 2006 as part of the same DOJ effort and are included as fired USAs in the
media, congressional hearings, and this Note. See, e.g., 153 CONG. REC. H5556 (2007).

5. See Mark Jurkowitz, The Scent of Scandal Makes Gonzales the Big Story, PEJ NEW
COVERAGE INDEX, Mar. 18-23, 2007, http://www.joumalism.org/node/4733 (noting that the USAs'
firings were the most heavily covered story in print, television, and radio media in late March 2007).

6. See, e.g., John McKay, Train Wreck at the Justice Department: An Eyewitness Account,
31 SEATTLE U. L. REV. 265 (2008).

7. See, e.g., James Eisenstein, The U.S. Attorney Firings of 2006: Main Justice's Centrali-
zation Efforts in Historical Context, 31 SEATTLE U. L. REV. 219 (2008).

8. See, e.g., Laurie L. Levenson, Live and Learn: Depoliticizing the Interim Appointments
of U.S. Attorneys, 31 SEATTLE U. L. REV 297 (2008).

9. See, e.g., Judiciary Subcomm. Continuing Investigation Hearings, supra note 4, at 7-41
(testimony of James Comey, former Deputy Att'y Gen., Dep't of Justice); David C. Iglesias, Op-Ed.,
'Cowboy up,'Alberto Gonzales, L.A. TIMES, May 23, 2007, at A21; Harry Litman, Op-Ed., Guilty of
politics, L.A. TIMES, Mar. 14, 2007, at A23.

10. See, e.g., Department of Justice Oversight: Hearing Before the S. Comm. on the Judici-
ary, 110th Cong. (Apr. 19, 2007) (statement of Sen. Arlen Specter); Christopher S. Yoo et al., The
Unitary Executive in the Modern Era, 1945-2004, 90 IOWA L. REv. 601 (2005).

11. U.S. CoNsT. art. II; see Morrison v. Olson, 487 U.S. 654, 693-95 (1988); Humphrey's
Executor v. United States, 295 U.S 602, 626-28 (1935); Myers v. United States, 272 U.S. 52, 119
(1926).

12. United States Department of Justice, Mission Statement, http://www.justice.gov/
02organizations (last visited Aug. 22, 2008).

13. Berger v. United States, 295 U.S. 78, 88 (1935) ("The United States Attorney is the rep-
resentative not of an ordinary party to a controversy, but of a sovereignty whose obligation to govern
impartially is as compelling as its obligation to govern at all... .").

[Vol. 107:317
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is supposed to provide-some modicum of independence in its enforcement
of the law.1

4

Even adhering to a broad reading of the president's removal power,
Congress can assert itself, insisting that removals are executed openly and
that the justifications provided are not pretextual. As Justice Scalia ex-
plained in Morrison v. Olson, a critical limit on the removal power is the
political check." If a unitary executivist relies on the political check to as-
suage concerns of those who may be reluctant to accept an expansive
removal power, 6 it may be cause for concern when an administration takes
purposeful steps to undermine that check.

This Note argues that Congress possesses the constitutional authority to
restrain the president's removal of USAs within limits established by sepa-
ration of powers principles and the Supreme Court's removal power
jurisprudence. It maintains that because of the partisan, pretextual removals
of the USAs, Congress can and should exercise its authority by passing leg-
islation that requires a report of the grounds for removal and provides a
removed USA with a cause of action to challenge her removal. Part I dem-
onstrates why Congress should consider legislation in the wake of the USA
firings by describing the controversy surrounding the USAs' removal and
arguing that the proffered reason for their firing was pretext for removals
motivated by partisanship. Part II asserts that USAs are constitutionally de-
lineated inferior officers and traces the history and current state of removal
power jurisprudence, concluding that removal limitations that do not in-
fringe the president's Article II authority can be constitutional. It claims that
the fired USAs do not possess a cause of action to challenge their removals,
but that Congress is constitutionally empowered to create limits for future
removals-as well as a cause of action for a USA to challenge her re-
moval-so long as such constraints do not undermine the president's Article
II grant. Part III asserts that, because of the administration's efforts to sub-
vert the political check on the removal power by executing the partisan
removals pretextually, Congress would be historically consistent and norma-
tively justified in creating a statutory cause of action for a USA to challenge
her removal. It addresses three previous legislative frameworks that
Congress has considered in its efforts to insulate the DOJ from executive
branch partisanship and concludes that a hybrid statute best incorporates
separation of powers values and Supreme Court precedent. Part III con-
cludes by differentiating between "partisan" and "political" removals. It
argues that federal employment law and a preexisting Supreme Court

14. See id.; Eisenstein, supra note 7, at 221-26; Christian M. Halliburton, The Constitutional
and Statutory Framework Organizing the Office of the United States Attorney, 31 SEATTLE U. L.
REV. 213 (2008); Levenson, supra note 8, at 303-05. In addition to the statements of the DOJ and
the Court, there are also normative reasons why one may desire such independence. See Note, Gov-
ernment Counsel and Their Obligations, 121 HARV L. REV. 1409, 1411, 1415-16 (2008) (arguing
that, in their counseling context, government attorneys owe a primary duty to the president except in
cases of conflict, when the duty to the public takes precedence).

15. Morrison, 487 U.S. at 711 (Scalia, J., dissenting).

16. See id.
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framework' 7 supply a useful analog to manage the fact-intensive probe into
partisanship that a court hearing a removal challenge under the proposed
statute would face.

I. THE U.S. ATTORNEY REMOVAL CONTROVERSY

In the spring of 2007, dissecting the USA firings became a favorite par-
lor game among journalists, legal commentators, bloggers, and armchair
political observers." The story revealed by the thousands of emails that the
DOJ has released more closely resembles a series of snapshots than a coher-
ent narrative. Yet understanding the partisan focus of the removals and the
pretextual spin that emerged when the firings garnered public attention is
essential. First, this factual background is necessary to unpack the difference
between "political" and "partisan" dismissals. As detailed in Part III, a "par-
tisan" removal is one that is potentially improper because it is solely for
political party or electoral advantage, but a "political" removal is one that
can implicate policy such that it is constitutionally proper if it plausibly
comports with the president's Article II grant.' 9 Second, a factual explanation
of the pretext at issue is necessary to understand not only why Congress can
act in this situation, but also why it should.2° Section L.A reconstructs the
USAs' removals, describing the partisan nature of the dismissals. Section I.B
discusses the congressional oversight hearings on the nature of the removals.
Section I.C examines the DOJ's explanations and concludes that the prof-
fered reasons for the firings were pretextual.

A. A History of the U.S. Attorney Firings

Despite the difficulties in constructing a factual account from the byzan-
tine emails, statements, and explanations, it appears that the DOJ's initial
claim-that the USAs were fired for "performance-related reasons"-was a
pretext for dismissals motivated by partisanship. While the nine dismissed
USAs were each appointed by President Bush in either 2001 or 2002,2 the

17. See McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).

18. See, e.g., Aaron Rutkoff, Inside the U.S. Attorneys Emails: Major Players and Themes,
WALL ST. J. ONLINE, July 11, 2007, http://online.wsj.com/public/resources/documents/
info-retro DOJemails_070319.html; Talking Points Memo, U.S. Attorney Purge Timeline, http://
www.talkingpointsmemo.com/usa-timeline.php (last visited Aug. 22, 2008).

19. See discussion infra Section III.C. 1.

20. See discussion infra Section III.A.

21. Email from Kyle Sampson, Deputy Chief of Staff & Counselor to the Att'y Gen., to
Harriet Miers, White House Counsel (Mar. 2, 2005, 21:49 EST), available at http:l
judiciary.house.gov/hearings/pdf/DOJDocsPtl070313.pdf, at OAGOOOOOOO05-1 1; see also supra
note 4 (explaining that nine USAs were actually fired). Part I does not include a detailed account of
the reasons behind each of the USA firings because the justifications for some of the removals are still
unclear. See Memorandum from John Conyers, Jr., Chairman, House Comm. on the Judiciary, to
Members of the Comm. on the Judiciary (July 24, 2007), at 20-30 [hereinafter Conyers Memo], avail-
able at http://media.washingtonpost.conmwp-srv/politics/documents/contempt-memo _072407.pdf.
This lack of information strengthens the argument that Congress should create a cause of action
through which a USA could challenge her removal and bring transparency to the removal process.

[Vol. 107:317
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initial effort to remove USAs began in the White House Counsel's office
after the 2004 election.22 The idea floated at that time was to remove all
ninety-three USAs.23 The DOJ advised against this plan. In replying to the
White House, Kyle Sampson, AG Gonzales's chief of staff, instead recom-
mended replacing "15-20 percent" of the USAs, stating that the other "80-
85 percent ... are doing a great job, are loyal Bushies, etc.... 24 The email
from Sampson noted that he had discussed the issue with Gonzales and
stated that "if Karl [Rove] thinks there would be political will to [proceed
with the firings], then so do 1.,,

2
5

Throughout 2005, the White House Counsel's office and the DOJ con-
tinued to work on their USA replacement plan. Following Harriet Miers's
inquiry regarding the possibility of replacing all ninety-three USAs, 6

Sampson emailed Miers, the White House Counsel, a chart ranking all
USAs on a variety of criteria including "loyalty to the President."27 David
Iglesias, the USA for New Mexico, appeared on this list as "recommended• • ,,28

retaining, which was consistent with Sampson's previous view of Iglesias
as a "diverse up-and-comer; solid.''z9 However, during this time, the New
Mexico Republican Party Chairman complained about Iglesias to Rove.3°

While planning for the USAs' removal was ongoing, the DOJ requested
that the Senate Judiciary Committee insert language into the 2005 Patriot Act
reauthorization giving the AG alone, without Senate advice and consent, the
power to appoint interim USAs.3' This change in the Patriot Act emboldened

See discussion infra Section III.B.4 (evaluating the "informational" benefit of the legislation that
this Note proposes).

22. Email from Kyle Sampson, Deputy Chief of Staff & Counselor to the Att'y Gen., to
William Mercer, Acting Assoc. Att'y Gen. (Dec. 5, 2006, 20:51 EST), available at http://
judiciary.house.gov/hearings/pdf/DOJDocsPt2O7O3l3.pdf, at OAG000000056.

23. See id.

24. Email from Kyle Sampson, Deputy Chief of Staff & Counselor to the Att'y Gen., to
David G. Leitch, Deputy White House Counsel (Jan. 9, 2005, 19:34 EST), available at http://
online.wsj.com/public/resources/documentslWSJ-5DOJ20070313-pl.pdf. The subject line of the
email was "RE: Questions from Karl Rove [Deputy Chief of Staff]." Id.

25. Id.

26. Dan Eggen & John Solomon, Firings Had Genesis in White House, WASH. POST, Mar.
13, 2007, at Al.

27. Email from Kyle Sampson, Deputy Chief of Staff & Counselor to the Att'y Gen., to
Harriet Miers, White House Counsel (Mar. 2, 2005, 17:42 EST), available at http://
judiciary.house.gov/hearings/pdf/DOJDocsPtO70313.pdf, at OAGO0000003.

28. Id. (explaining chart); email from Kyle Sampson to Harriet Miers (Mar. 2, 2005, 21:49
EST), supra note 21 (containing chart).

29. Email from Kyle Sampson, Deputy Chief of Staff & Counselor to the Att'y Gen., to Susan
Richmond, Assistant to the Att'y Gen. & Deputy White House Liaison (Apr. 29, 2004, 12:11 EST),
available at http://judiciary.house.gov/hearings/pdf/DOJDocsPt7-1070319.pdf, at OAG000000155.

30. Margaret Talev & Marisa Taylor, Rove was asked to fire U.S. attorney, MCCLATCHY
NEWSPAPERS, Mar. 10, 2007, available at http://www.mcclatchydc.com/staff/margaret-talev/story/
16356.html.

31. U.S.A. Patriot Improvement and Reauthorization Act of 2005, Pub. L. No. 109-177,
§ 502, 120 Stat. 191, 246 (2006) (amended 2007). 28 U.S.C. § 546 was subsequently returned to its
pre-2006 form. Preserving United States Attorney Independence Act of 2007, Pub. L. 110-34, § 2,

November 20081
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the White House and the DOJ to dismiss the USAs." Shortly after the reau-
thorization Sampson emailed Miers suggesting that instead of firing all
USAs they could remove seven of them based on evaluations that Sampson
conducted within the DOJ.33

In April 2006 the partisan pressure on the USAs increased. Senator Pete
Domenici called the Office of the AG to complain about Iglesias's perform-
ance,34 and on the same day that the L.A. Times reported that USA Carol
Lam's inquiry had extended to reach Congressman Jerry Lewis, 35 Sampson
emailed the White House mentioning that "[t]he real problem we have right
now with Carol Lam that leads me to conclude that we should have some-
one ready to be nominated., 36 Lam was coming under increased scrutiny
from Congressman Randy "Duke" Cunningham, who had signed a letter to
the AG criticizing her,37 and whom she was investigating.38 While Lam con-
tinued to absorb criticism, the DOJ sent a letter in August to Senator Diane
Feinstein replying to an inquiry she had made as to immigration enforce-
ment.39 In the letter, the DOJ defended Lam's immigration enforcement
strategy.,0

In addition to Lam, Iglesias continued to face partisan complaints in the
summer of 2006. In June, Scott Jennings, who reported directly to Rove,
emailed Monica Goodling, Director of Public Affairs at the DOJ, regarding

121 Stat. 224, 224 (2007); see also Levenson, supra note 8, at 320; Amy Goldstein & Dan Eggen,
Prosecutor Posts Go to Bush Insiders; Less Preference Shown for Locals, Senators' Choices, WASH.

POST, Apr. 1, 2007, at A1.

32. See email from Monica Goodling, Dir. of Pub. Affairs, Dep't of Justice, to Kyle
Sampson, Deputy Chief of Staff & Counselor to the Att'y Gen. (Sept. 13, 2006, 16:17 EST), avail-
able at http://judiciary.house.gov/hearings/pdf/DOJDocsPt40703I3.pdf, at OAG000000121-22. As
Sampson noted in an email, the new powers would allow the DOJ to get "our preferred person ap-
pointed" with "far less deference to home-State Senators," id.; however, after the controversy
became a major media story, William Moschella, Principal Associate Deputy AG, claimed that he
alone was responsible for requesting that the change be made to the Patriot Act, Margaret Talev &
Marisa Taylor, Justice Dept. distances White House from firings of U.S. attorneys, MCCLATCHY

NEWSPAPERS, Mar. 14, 2007, available at http://www.mcclatchydc.com/staff/marisa-taylor/story/
15779.html.

33. Email from Kyle Sampson to Harriet Miers (Mar. 2, 2005, 21:49 EST), supra note 21.
Sampson's list of potential removals included Chiara, Cummins, and Lam, but not Iglesias, Ryan, or
Charlton. Id.

34. Dan Eggen, Domenici Says He Contacted Prosecutor, WASH. POST, Mar. 5, 2007, at Al.

35. Peter Pae, Lewis Surfaces in Probe of Cunningham, L.A. TIMES, May 11, 2006, at Al.

36. Email from Kyle Sampson, Deputy Chief of Staff & Counselor to the Att'y Gen., to
William Kelley, Deputy White House Counsel (May. 11, 2006, 11:36 EST), available at http://
judiciary.house.gov/hearings/pdf/DOJDocsPt3O7O313.pdf, at OAG000000022.

37. See letter from nineteen members of Congress to Alberto Gonzales, Att'y Gen. (Oct. 20,
2005), available at http://online.wsj.comlpublic/resources/documents[WSJDOJDocsPtl -
070319p25-26.pdf.

38. See David Johnston, Ex-C.IA. Official Indicted In Inquiry Into Contracts, N.Y. TIMES,

Feb. 14, 2007, at A24. Due to Lam's investigation, Cunningham eventually plead guilty to accepting
gifts valued at more than $2 million. Id.

39. Letter from William E. Moschella, Assistant Att'y Gen., to Sen. Diane Feinstein (Aug.
23, 2006), available at http://www.talkingpointsmemo.com/docs/doj-lami?resultpage= I&.

40. See id.

[Vol. 107:317
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4. A Hybrid Approach: The Accountability Model

Rather than rely on a model that so closely approaches a constitutional
gray area, Congress should adopt legislation that focuses on the constitu-
tional values of balance and accountability. The normative justification for
Justice Scalia's version of the removal power is that the president must be
able to control executive officers, and worries about such a sweeping ver-
sion of the removal power are assuaged by the political check, which serves
to stop the president from exercising the removal power in an improper way
that the public would find offensive. 94 This vision is premised on valuing a
unitary executive and accountability. New legislation should thus ensure that
presidential accountability is robust without undermining the president's
"executive power" or his mandate to ensure that the laws are "faithfully exe-
cuted." Legislation containing an informational component and a cause of
action component could improve accountability without undermining the
president's Article II authority.295 Further, the constitutional value of balance

291is a central separation of powers concern. While some commentators have
criticized Morrison for using a functionalist approach that relies on an "ad
hoc" sense of separation of powers,' 97 others have praised its approach as
best serving the constitutional value of balance, particularly given the rise of

298
the executive since the founding. Legislation should thus endeavor to bal-
ance these goals of accountability and unitariness.

The first component of legislation under what this Note terms the
Accountability Model is a reporting requirement borrowed from the
IC Model. The Ethics in Government Act included a reporting requirement
that provided the following:

If an independent counsel is removed from office, the Attorney General
shall promptly submit to the division of the court and the Committees on
the Judiciary of the Senate and the House of Representatives a report
specifying the facts found and the ultimate grounds for such removal. The
committees shall make available to the public such report, except that each
committee may, if necessary to protect the rights of any individual named
in the report or to prevent undue interference with any pending prosecu-
tion, postpone or refrain from publishing any or all of the report.299

294. See Morrison v. Olson, 487 U.S. 654, 711 (1988) (Scalia, J., dissenting).

295. See id. at 691 (majority opinion).

296. See Flaherty, supra note 112, at 1821, 1828-32.

297. See Morrison, 487 U.S. at 712 (Scalia, J., dissenting); Abner S. Greene, Checks and
Balances in an Era of Presidential Lawmaking, 61 U. CHI. L. REV. 123, 175 (1994); Lee S. Liber-
man, Morrison v. Olson: A Formalistic Perspective on Why the Court Was Wrong, 38 AM. U. L. REV.
313, 345-46 (1989).

298. See, e.g., Flaherty, supra note 112, at 1835-36; Peter L. Strauss, Formal and Functional
Approaches to Separation-of-Powers Questions-A Foolish Inconsistency?, 72 CORNELL L. REV.
488, 523-24 (1987) (discussing accountability and balance in a pre-Morrison discussion of Bowsher
v. Synar, 478 U.S. 714 (1986)).

299. 28 U.S.C. § 596(a)(2) (2000).
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A similar requirement should be included in the Accountability Model. The
same rationale for reporting in the IC model proves beneficial in the USA
context. The evidence in the recent USA removals shows that the admini-
stration effected partisan removals and supplied a performance-based
justification.3 0 The purpose of this pretextual justification was to subvert the
political check and insulate the president from any accountability if the re-
movals were unpopular.'

The second component of legislation could be drafted in one of two
ways. One option is for the provision to specifically provide that "partisan"
removals are prohibited and create a cause of action for a USA to challenge
a "partisan" removal in federal court. A second option is for such a provi-
sion to create an unspecified cause of action for claims arising under the
Constitution and allow the USA challenging the removal to argue that the
removal power does not encompass removals that are not necessary to the• 302

Take Care Clause or the Vesting Clause. In the case of the first option, a
challenge to such a provision would likely claim that the removal limitation
is unconstitutional, and the USA would be forced to defend the provision
under the Morrison Court's reasoning,3 3 as well as the accountability, bal-
ance, and pretext arguments described in Section II.A.3°4 In the case of the
latter option, the USA would make the constitutional argument directly and
claim that the dismissal was an unconstitutional overreach of the removal305

power. In either case the issue would be decided in court and the USA
would possess the means to claim that her removal was an unconstitutional
executive overreach and-at the very least-further the operation of the po-
litical check by bringing attention to the potentially wrongful dismissal.

Because limitations on executive removal can comport with constitutional
values of balance and accountability,3°6 either type of cause of action-
whether for prohibited partisan removals or for claims arising under the
Constitution-could further separation of powers goals. A cause of action
component of new legislation would enhance the constitutional value of ac-
countability. Informational removal requirements are diminished if there is no
formal method to challenge a removal that a USA feels is prohibited by the
Constitution or the proposed statute. In addition, if there is no way for a USA
to challenge a removal, there can be no balance between constitutionally
proper congressional limits and executive branch assertion of the removal
power because there can be no enforcement. In the past Congress has consid-

300. See discussion supra Part 1.

301. See discussion supra Part 1.

302. See Wiener v. United States, 357 U.S. 349, 354-56 (1958); supra notes 145-159, 249-
256 and accompanying text; infra notes 310-318 and accompanying text.

303. See supra notes 145-151 and accompanying text.

304. See discussion supra Section I.A; infra notes 311,317 and accompanying text.

305. See discussion supra Section i.A; infra notes 311, 317 and accompanying text.

306. Flaherty, supra note 112, at 1835-36.
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ered giving a USA access to a federal court to challenge her removal; 0 7 this-
in combination with the first component of the Accountability Model-would
further separation of powers principles. Such a provision will, however, trans-
fer the inquiry into pretextual removals to the judiciary.

C. McDonnell Douglas: Parsing "Partisan" and "Political"

Whether a dismissed USA argues under a statute prohibiting "partisan"
removals, or under a statute that merely provides a cause of action for
claims arising under the Constitution, the USA would make similar argu-
ments regarding accountability and a need for independence in the office of
USA. Following the Morrison Court's logic, a USA making such a claim
would have to concede that Congress is unable to limit a removal that a
president makes for policy reasons-or political reasons where "politics" is
a proxy for policy-because such a limitation would interfere with the Take
Care Clause by hindering the president's ability to ensure legitimate policy
execution.0 8 A USA could, however, claim that a purely partisan removal
that is justified with pretext is unconstitutional-or barred by the proposed
statute-because purely partisan activities that are designed to benefit a po-
litical party or specific candidates do not relate to the president's Article II
powers.30 Such a claim raises two issues: first, whether a distinction be-
tween a "partisan" removal and a "political" removal is tenable; and second,
whether courts are equipped to entertain a factual dispute to determine the
true reasons behind a USA's removal.

1. "Policy," "Politics, " and "Partisan"

Shortly after he resigned as Gonzales's chief of staff, Kyle Sampson sug-
gested that any attempt to unpack a distinction between a partisan removal
and a performance-related removal must fail because of the nature of the job
of a USA.3 1 Commentators have, however, recognized a distinction between
"partisan" and "political.'"3' Sampson's interpretation conflates, or at least
fails to distinguish, the two terms. For example, many of the commentators

307. Merit Selection for United States Attorneys Act of 1978, H.R. 10514, 95th Cong. § 2
(1978).

308. See Morrison v. Olson, 487 U.S. 654, 691 (1988) ("[Tihe real question is whether the
removal restrictions are of such a nature that they impede the President's ability to perform his con-
stitutional duty, and the functions of the officials in question must be analyzed in that light.").

309. This argument could be particularly compelling when a court considers a desire for some
prosecutorial independence in this calculus. See id. at 689-92 (noting that a good-cause removal
limitation in the case of the IC, for which some independence from the president was desired, can-
not be deemed to "unduly trammel[] on executive authority").

310. Prosecutorial Independence: Is The Department of Justice Politicizing the Hiring and
Firing of U.S. Attorneys?-Part III: Hearing Before the S. Comm. on the Judiciary, l10th Cong.
(Mar. 29, 2007) (testimony of D. Kyle Sampson, former Chief of Staff to the Att'y Gen.).

311. The Bush v. Gore analogy is drawn from Professor Michael Dorf's blog. See Posting of
Michael C. Dorf to Dorf on Law (Mar. 19. 2007, 08:19 EST), supra note 223; Bruce A. Green &
Fred C. Zacharias, Prosecutorial Neutrality, 2004 Wis. L. REv. 837, 858-70.
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who responded critically to Bush v. Gore sought to explain their disapproval
of that decision by differentiating "political" concerns as relating to policy
and ideology from "partisan" concerns as relating to political parties and
elections."' The criticisms generally took no issue with a judge deciding
policy issues that aligned with her political views, "politics" serving as a
proxy for "policy."' They instead questioned the legitimacy of a court when a
judge rules based on which political party will win-a decision on "partisan"
grounds.3t4 Two commentators have differentiated the "'high' politics [of]
larger political principles and ideological goals" from the "'low' politics of
partisan political advantage."3 At least one author has noted that determining
whether a Justice in Bush was acting in a jurisprudential or in a partisan fash-
ion requires an inquiry into whether the proffered doctrinal reasons for the
decision were pretext-a requirement similar to the need to look into pretext
in assessing whether a removal decision was political or partisan.3 6

One of the difficulties in forcing a court to distinguish partisanship from
policy-or worse, partisanship from politics as a proxy for policy-is the
necessarily fact-intensive inquiry that is required. Commentators have filled
entire volumes debating whether Bush was an improper, partisan decision or
an exercise of impartial jurisprudence in a difficult case.3 7 As the recent
USA removals demonstrate, without intensive factfinding, executive branch
officials may offer pretextual, ex post justifications for a firing motivated by
partisanship.3 Whether a court is equipped to undertake a pretext analysis is
thus a critical question.

312. 531 U.S. 98 (2000). Many commentators have discussed the issue of partisanship, dis-
tinct from something like politics as a proxy for policy. Jack M. Balkin, Bush v. Gore and the
Boundary Between Law and Politics, 110 YALE L.J. 1407, 1408-09 (2001); Jesse H. Choper, Why
the Supreme Court Should Not Have Decided the Presidential Election of 2000, 18 CONST. COM-

MENT. 335, 347 (2001) ("[lit is critical to distinguish between judicial (or jurisprudential) ideology
and political ideology (or crude partisanship)."); Sanford Levinson, Return of Legal Realism, THE
NATION, Jan. 8, 2001, at 8; see Bruce Ackerman, Off Balance, in BUSH v. GORE 192, 197-98 (Bruce
Ackerman ed., 2002); see generally Guido Calabresi, In Partial (but not Partisan) Praise of Princi-
ple, in BUSH v. GORE, supra, at 67, 71-77; ALAN M. DERSHOWITZ, SUPREME INJUSTICE: HOW THE

HIGH COURT HIJACKED ELECTION 2000 4-10, 116-17, 194 (2001); cf CASS R. SUNSTEIN ET AL.,

ARE JUDGES POLITICAL? AN EMPIRICAL ANALYSIS OF THE FEDREAL JUDICIARY 129-56 (2006)
(discussing judges' political parties and judicial decision making, particularly on hot "political"
issues, but not deploying the same attacks of illegitimacy as the commentators critiquing Bush).

313. Balkin, supra note 312; Choper, supra note 312.

314. Balkin, supra note 312, at 1408-09; Choper, supra note 312, at 347-52.

315. See Balkin, supra note 312, at 1408-09 (citing Levinson, supra, note 312, at 8).

316. See Choper, supra note 312, at 348.

317. Compare DERSHOWITZ, supra note 312; Ackerman, supra note 312; and Balkin, supra
note 312, with RICHARD A. POSNER, BREAKING THE DEADLOCK: THE 2000 ELECTION, THE CONsTI-

TUTION, AND THE COURTS (2001); Nelson Lund, An Act of Courage, WKLY. STANDARD, Dec. 25,
2000, at 24, reprinted in FLORIDA 2000: A SOURCEBOOK ON THE CONTESTED PRESIDENTIAL ELEC-
TION 291 (Mark Whitman ed., 2003); and Laurens Walker, The Stay Seen Around the World: The
Order That Stopped the Vote Recounting In Bush v. Gore, 18 J.L. & POL. 823 (2002).

318. See discussion supra Part 1.
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2. McDonnell Douglas, Pretext Inquiries in Dismissal

Claims, and the Issue of Mixed Motives

Fortunately, a framework on which a reviewing court could rely to parse
a partisan firing from a firing motivated by politics as a proxy for policy
already exists. The seminal case is McDonnell Douglas Corp. v. Green, in
which the Supreme Court recognized the difficulty that a plaintiff faced in
proving employment discrimination under Title VII of the Civil Rights
Act.3 9 In response, the Court created what came to be known as the
McDonnell Douglas test, an evidentiary, burden-shifting test to enable plain-
tiffs to demonstrate prohibited intent in employment discrimination cases.32
Under the test and its Supreme Court progeny, the plaintiff makes a prima

311
facie case by demonstrating that she was fired for a prohibited reason. In
the case of a former USA bringing a claim under the proposed cause of ac-
tion,322 she could claim that she was fired for purely partisan reasons and
that the true reasons for dismissal exceeded the scope of the removal power
or are prohibited by the proposed statute. 23

If a court agreed with a USA that a partisan firing exceeded the removal
power or that a statute prohibiting partisan removals was constitutional, the
court would have to continue its inquiry and determine whether the executive
branch undertook the firing for purely partisan reasons. Under the McDonnell
Douglas test, once the plaintiff has made a prima facie case of discrimination,
the burden shifts to the employer to "articulate some legitimate, nondiscrimi-
natory reason for the employee's rejection. 324 If the employer is able to meet
its burden of showing a nondiscriminatory justification for the firing, the bur-
den shifts back to the plaintiff. The plaintiff, however, must "be afforded a fair
opportunity to show that [the employer's] stated reason for [the plaintiff's]
rejection was in fact pretext.' 325 In the case of a USA bringing a claim of parti-
san firing, this component of the McDonnell Douglas inquiry would unfurl
much like the back-and-forth that occurred between the fired USAs and the
DOJ.

326

Through this process, a single USA fired for partisan reasons could gain
the benefits that the entire group of fired USAs eventually shared. In private

319. 411 U.S. 792 (1973); see also 42 U.S.C. § 2000e-2(a) (2000).

320. HAROLD S. LEWIS, JR. & ELIZABETH J. NORMAN, EMPLOYMENT DISCRIMINATION LAW

AND PRACTICE 181-92 (2d ed. 2004).

321. See St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 506 (1993) (holding that a plaintiff's
showing of pretext through the most indirect means allowed by McDonnell Douglas, simply con-
vincing the trier of fact, permits but does not require judgment for the plaintiff); Tex. Dep't of Cmty.
Affairs v. Burdine, 450 U.S. 248 (1981) (holding that the employer's rebuttal burden could only be
discharged through evidence clearly demonstrating the proffered reason for discharge).

322. See discussion supra Section IlI.B.4.

323. See discussion supra Section lI.A; supra note 308 and accompanying text.

324. McDonnell Douglas, 411 U.S. at 802.

325. Id. at 804.

326. See discussion supra Part I.
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employment, by shifting the burden to the employer after the plaintiff makes
a prima facie case, the McDonnell Douglas test encourages the production
of evidence, which is critical to an analysis of the firing but may be difficult
to obtain otherwise." 7 Even in the present case, where Congress held hear-
ings on the firings, it complained that the administration was not
forthcoming with evidence.328 If a court employed a burden-shifting frame-
work, it would likely increase the amount of information available regarding
the removal.

This Note is not the first authority to suggest increased utilization of the
McDonnell Douglas framework in adjudicating factual issues relating to

329partisanship against the backdrop of a constitutional claim. In Vieth v.
Jubelirer the Supreme Court heard claims from Democratic Pennsylvania
voters that the Pennsylvania redistricting following the 2000 census was an
unconstitutional partisan gerrymander.33 ° In a plurality decision, four
Justices found that claims of such gerrymandering were not justiciable; 33

1

the four dissenters believed that the claim was justiciable, but produced
three alternative methods for ascertaining unconstitutional partisan

332gerrymandering. Justices Souter and Ginsburg proposed to "start anew"
with an inquiry based on the McDonnell Douglas framework. 333

There are significant similarities between a partisan gerrymandering in-
quiry and a partisan removal claim. Like the USA removals, the difficulty in
recognizing improper gerrymandering arises because political considera-
tions are necessarily part of the process, but the "Court's job must be to
identify clues ... indicating that partisan competition has reached an ex-
tremity of unfairness. 334 After describing gerrymandering-specific claims
for plaintiffs to make a prima facie case,333 the Justices explained that the
burden would then be on the government to show legitimate reasons for its
actions "by reference to objectives other than naked partisan advantage. 336

While Justices Souter and Ginsburg dissented from the plurality, and the
state of a gerrymandering test after Vieth is muddled at best, 337 it is clear that

327. See St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 509-11 (1993).

328. See, e.g., Conyers Memo, supra note 21, at 19, 27, 30-31.

329. One commentator has noted the similarities of the USA firings to the McDonnell
Douglas inquiry and the potential utility of importing the burden-shifting framework to thinking
about the USA firings. Posting of Brad Wendel to Legal Ethics Forum, http://
legalethicsforum.typepad.com/blog/2007/03/thinking-about_.html (Mar. 19, 2007, 13:46 EST).

330. 541 U.S. 267, 271-73 (2004).

331. Vieth, 541 U.S. at 281.

332. See id. at 317 (Stevens, J., dissenting); id. at 343 (Souter, J., dissenting); id. at 355
(Breyer, J., dissenting).

333. Id. at 346 (Souter, J., dissenting).

334. Id. at 344.

335. Id. at 347-51.

336. Id. at 351.

337. E.g., Mitchell N. Berman, Managing Gerrymandering, 83 TEx. L. REv. 781, 782 (2005)
(arguing that Vieth created significant uncertainty because the plurality insisted that partisan gerry-
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the McDonnell Douglas framework can be useful for resolving fact-
intensive disputes involving claims of partisanship such as the USA remov-
als.

A final complication to this analysis is the issue of dismissals that occur
for both allowed and prohibited reasons, referred to in employment law ju-
risprudence as "mixed motives" cases. Mixed-motives cases present a
problem for the McDonnell Douglas framework, which assumes that an em-
ployer's reason for a dismissal was grounded entirely in either an allowed or
prohibited reason, but not a combination of the two.338 In the USA context,
the issue of mixed motives would have to serve as an outer limit beyond
which Congress could not limit removal and a dismissed USA could not
state a cognizable constitutional claim. The difference between the employ-
ment law jurisprudence and the framework that this Note advocates arises
from the underlying authority. In the employment context, an employer has
the burden to show that the employment decision would have been the same
regardless of the prohibited motive because "[i]n passing Title VII, Congress
made the simple but momentous announcement that sex, race, religion, and
natural origin are not relevant to the selection, evaluation, or compensation
of employees. 339 In contrast, in the context of a USA firing, the claim need
not be that politics "must be irrelevant to employment decisions; 3 40 instead,
the claim should be that, for a removal to constitute a legitimate exercise of
the president's authority, it cannot be pure partisanship designed only to
effect electoral advantage.3 4' A claim based solely on allegations that parti-
san motives played only some role in a removal would thus fail. While this
limits the applicability of the framework that this Note suggests, it retains
the president's constitutionally required Article II grant.

CONCLUSION

The Court's decision in Morrison leaves room for Congress to craft nar-
row removal power limitations for inferior officers that should pass
constitutional muster. The facts of the USA firings indicate that the USAs
were likely removed because they failed to follow not just political, but par-
tisan, goals that the White House sought to implement through the DOJ.
While any new legislation may be no help to the fired USAs, the unprece-
dented removal of nine USAs should spur Congress to prevent such an

mandering was not justiciable despite all of the Justices' agreement that excessively partisan gerry-
mandering is unconstitutional); Guy-Uriel E. Charles, Democracy and Distortion, 92 CORNELL L.
REV. 601, 603-04 (2007) ("[Tjhe Court ... failed to resolve several ... important issues [related to

gerrymandering and] .... is utterly at sea with respect to its role in policing the manipulation of
democratic outcomes by political elites."); Michael S. Kang, When Courts Won't Make Law: Parti-
san Gerrymandering and a Structural Approach to the Lw of Democracy, 68 OHIO ST. L.J. 1097,
1097 (2007) ("After two prominent U.S. Supreme Court decisions on partisan gerrymandering dur-
ing recent years, the law of partisan gerrymandering remains as muddled as beforehand.").

338. LEWIS & NORMAN, supra note 320, at 215.

339. Price Waterhouse v. Hopkins, 490 U.S. 228, 239 (1989).

340. Id. at 240.

341. See discussion supra Section IfI.A.
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abuse in the future. Congress failed to act after the Marston Affair. If it had,
the recent scandal may have been avoided. Despite the availability of a
number of previously proposed legislative frameworks, none provides a sat-
isfactory balance between the president's constitutionally mandated control
of the executive branch and the separation of powers values of accountabil-
ity and balance. As such, Congress should adopt new legislation that
promotes transparency in personnel practice at the DOJ and permits a U.S.
Attorney who believes her removal is an unconstitutional overreach to chal-
lenge that removal in federal court.


