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themselves to alter their normal procedures in order to try to reduce the
number of GVRs that would be needed to implement Booker."® They may
have been on to something.

* % k

The remainder of this Article will describe an alternative regime for im-
plementing changes in law. The alternative seeks to accommodate the
legitimate reasons for the GVR while accomplishing the task in a way that is
probably more efficient for litigants, more consonant with the nature of our
multi-level judicial system, more transparent and regularized, and less bur-
densome to the Supreme Court.

Given that one aim of the reform (though only one) is to ease the Court’s
workload, I should point out that I recognize that some readers will not re-
gard that goal as a matter of urgent concern. After all, today’s Court is
deciding very few cases on the merits by historical standards.'” From a cer-
tain point of view, this is a lazy Court that hardly needs to be relieved of
even more duties. While there will be no convincing those who want to take
a punitive attitude toward the Court and its workload, I would simply say
this: If we accept that the Court’s role is to act as the final arbiter of impor-
tant questions of federal law (perhaps supplemented with a role in upholding
the supremacy of federal law in state proceedings), anything that takes time
away from that function—as the GVR practice and its reverberations do, to
some hard-to-quantify degree'—should be viewed with some concern. I do
not say that all of the Court’s other activities besides its primary role should
be eliminated, and the proposal discussed below will not wholly eliminate
GVRs. But such activities should be scrutinized to determine whether they
are a good use of the Court’s limited resources and whether there might be a
better way to achieve the ends of the GVR.” To put matters more con-
cretely, we now have the Supreme Court (in particular, the clerks) spending
time trying to remedy possible errors in scores or even hundreds of run-of-
the-mill cases a year. It is hard to imagine a reasonable account of the

118. See, e.g., United States v. Morgan, 386 F.3d 376, 382 n.4 (2d Cir. 2004) (noting Second
Circuit’s decision to reject Blakely-based challenges to federal sentences but hold the mandates
pending the Supreme Court’s decision in Booker).

119. See EPSTEIN ET AL., supra note 50, at 74-75 (providing data on the declining number of
grants of certiorari); GRESSMAN ET AL., supra note 1, at 60-64 (summarizing the decline in the
number of decisions issued by the Court).

120. It s difficult to say how much time is spent on GVRs, in part because one cannot confine
oneself to examining only the actual number of GVRs that are issued or even the number of peti-
tions that were candidates for GVRs. The possibility of a future change in law may induce litigants
to engage in certain behavior—seeking extensions of time, filing protective petitions for certiorari in
the hope that some event will occur, etc.—that they might not otherwise pursue. It will not always
be obvious that this behavior is caused by the potential for a GVR, which means that these costs are
hidden. See Martin, supra note 98, at 570-73.

121.  An old expression of the need to protect the Court’s limited capacity—but one still much
worth citing—is Henry M. Hart, Jr., Foreword: The Time Chart of the Justices, 73 HARv. L. REv. 84,
95-100 (1959).
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Court’s function that would deem this appropriate, at least when there is a
good alternative.

B. A Better Way? Reforming the GVR Practice in Part

The reform discussed here will be explained primarily in reference to
GVRs caused by Supreme Court cases, which account for the vast majority
of all GVRs (though the application to other types will be addressed later').
We can divide this type of GVR into several subcategories based on when
the petition for certiorari is filed. This categorization will determine whether
the type of GVR at issue should be eliminated and replaced with something
else.

For purposes of explication, it will be useful to introduce some termi-
nology to describe the different scenarios. As the diagram below indicates,
we can characterize petitions according to when they are filed in comparison
to the progress of the GVR-triggering plenary decision that raises similar
issues. “Pre-grant petitions” are petitions filed before the Supreme Court has
granted certiorari in the case that will later trigger the GVR. For example,
when there is a circuit split on an important issue, numerous litigants might
file petitions vying to have their case reviewed. (Others might file petitions
not because they particularly expect their petition to be granted plenary re-
view but precisely because they wish to keep their case available for a
possible GVR, with the hope that the Court will grant another, more suitable
petition raising their issue.) The Court picks the case that provides the best
vehicle for resolving the issue and holds the rest. Next, we can define a
“post-grant petition” as a petition filed after a grant of certiorari in the case
that will later trigger the GVR but before the decision in that case. Some of
these petitioners will expressly seek a hold and, depending on the outcome
of the plenary case, a GVR. Last, we can define a “post-decision petition™ as
one that is filed after the relevant GVR-causing plenary decision is issued.
Many of these petitions will be directly aimed at securing a GVR, although
in other cases the petitioner, especially if poorly counseled, might not even
realize that the Supreme Court has just issued a decision that affects the pe-
tition. The category into which a petition falls is determined in large part by
the speed with which the case has moved through the legal system.

122.  See infra Section I1.B 4.
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FIGURE 3
CLASSIFICATION OF CERT. PETITIONS ACCORDING TO TIME OF FILING
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I believe that GVRs stemming from pre-grant petitions are the only type
that should be preserved. I estimate that the total number of GVRs could be
cut by at least half, probably substantially more."” The discussion below
addresses the considerations applicable to each type.

1. Post-Decision Petitions

Consider first the post-decision petitions. Here the case for reform is the
easiest to appreciate. Suppose a new Supreme Court case has been decided
two months after the lower court has ruled, and the new case calls the lower
court’s ruling into question. Our system has decided that the benefits of giv-
ing this new law effect outweigh the resulting harms to the values of finality
and repose, and so the only question is which court will implement the
change in law. Today, it is the Supreme Court to which the litigant initially
turns. But do we really need a trip to the Supreme Court for this? I argue
that we do not, and therefore I propose that the Court not issue GVRs in
such cases. Instead of filing a petition for certiorari in such a case, parties
would rely on the lower courts—either the courts of appeals or the district
courts. (The reforms discussed here are, obviously, aimed at cases that come
to the Supreme Court from the federal courts, which account for the great

123.  An examination of GVRs caused by Supreme Court cases in OT 2004 through OT 2006
shows that an average of around a third of GVRs are pre-grant petitions, though there is substantial
variability. In particular, the results are as follows: OT 2004—30% pre-grant, 53% post-grant, 17%
post-decision; OT 2005—27% pre-grant, 50% post-grant, 23% post-decision; OT 2006—45% pre-
grant, 42% post-grant, 13% post-decision. I chose these years both because I wanted information on
the Court’s current practices and because electronic docket-sheets are routinely available for the last
several years. As before, these calculations exclude Booker and Cunningham GVRs. My sense,
though this is not supported by a thorough analysis, is that the profile of at least some blockbuster
GVR-creating cases systematically differs from the figures reported above such that pre-grant peti-
tions represent a smaller share of the GVRs attributable to such cases. If so, that would increase the
proportion of GVRs that could be eliminated.
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majority of GVRs in most years. It would be desirable for state courts to
implement similar reforms.)

In cases where the court of appeals’ decision did not end the litigation
(i.e., because it ordered a remand), and then a relevant Supreme Court deci-
sion was announced, the district court should be responsible for
implementing (its best understanding of) the new Supreme Court decision,
even if in conflict with the mandate from the court of appeals.” For exam-
ple, if the court of appeals ordered new proceedings to be conducted under
standard X, and then the Supreme Court issued a decision stating that stan-
dard Y was proper, the district court should apply Y. To some extent this
matches what is already the better practice,' but to the extent there is doubt
about the district court’s power to deviate from the mandate in this scenario,
that doubt should be dispelled. (This could be done in many ways; one
would be for the Supreme Court to endorse this view of the law at the same
time it announces its new policy against GVR’ing post-decision petitions.)

A more significant change would be required in situations in which the
judgment of the court of appeals would otherwise bring the litigation to a
close. This would typically be the case when the court of appeals affirms a
final judgment or if the court of appeals were to reverse and render judg-
ment for the appellant without remanding. In such cases we would not rely
on the district court to implement changes in law that arise after the court of
appeals acts. The difficulty today in relying on the courts of appeals, how-
ever, is that under current law the period for petitioning the court of appeals
for rehearing is in most cases fourteen days,” much shorter than the usual
ninety days for petitioning the Supreme Court for certiorari.” Thus, when a
change in law occurs, say, sixty days after the court of appeals rules—i.e.,
after the period for seeking rehearing from the court of appeals—
implementing the change in law becomes the Supreme Court’s problem

124,  The potential for the district court to implement a change in law notwithstanding the
court of appeals’ mandate led Hellman to propose that the Court deny certiorari rather than GVR in
cases in which the court of appeals has remanded for further proceedings. See Hellman, supra note
4, at 34-35. Thus, my proposal is not new as regards this particular subcategory of cases.

125. See 18B CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 4478.3,
at 746 n.24 (2d ed. 2002) (citing cases for the proposition that a district court can depart from the
appellate court mandate when there has been a change in controlling law). But see Crane Co. v. Am.
Standard, Inc., 603 F.2d 244, 248-49 & n.8 (2d Cir. 1979) (suggesting contrary view). There may be
hard cases concerning how much a district court could depart from a remand mandate that was
limited in scope. For example, if the court of appeals remanded solely for a redetermination of an
award of attorneys’ fees, could the district court hold an entire new trial on the merits based on an
intervening Supreme Court decision that undermined the prior resolution of the underlying case? In
such a circumstance, one might think it better to seek a modification of the mandate from the court
of appeals rather than have the district court expend so much effort based on its own view of the
impact of the Supreme Court decision. These hard cases already arise today, given the prevailing
practice, so this difficulty is not really an objection to my proposal. Cf. Morrow v. Dillard, 580 F.2d
1284, 1297 (5th Cir. 1978) (approving a district court’s decision to deny attorneys’ fees altogether
based on intervening Supreme Court precedent when the court of appeals had remanded only for
reconsideration of amount of fees).

126. Fep. R. App. P. 40(a)(1). The period is forty-five days in civil cases to which the federal
government is a party. Id.

127. 28 U.S.C. § 2101(c) (2000); Sup. CT. R. 13(1).
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under the current GVR practice. This consequence of the differing deadlines
is unattractive: As long as we are going to allow litigants recourse to some
court to trigger application of the new law, there is precious little reason to
burden the litigants with the expense of seeking certiorari, especially when
it requires the Supreme Court to familiarize itself with another case in order
to engage in what is at best error correction. The court of appeals is instead
the proper court.

This responsibility and power could be shifted to the courts of appeals in
a couple of different ways. One possibility would be amending the Federal
Rules of Appellate Procedure—in particular Rule 40, which governs peti-
tions for panel rehearing—by adding a new section providing that a party
may, for a period of ninety days after the court of appeals’ decision, file a
petition for panel rehearing based on a new event of the type that would
generate a GVR—most relevantly for present purposes, an intervening Su-
preme Court decision.”” The ninety-day period, which mirrors the usual
period for seeking certiorari, would apply only to petitions based on such
grounds; petitions based on other grounds for panel rehearing would still
have to be filed within the usual period. And this special rehearing period
would only need to apply to cases in which there is no remand to the district
court, because (as stated above) in remanded cases the district court will be
charged with applying the new law. To accommodate the lengthened period
for filing the petition for rehearing, the issuance of the appellate court’s
mandate would be delayed; this would not require an amendment to the
rules, as they already tie issuance of the mandate to the expiration of the
period for filing for rehearing.'”

One problem with extending the rehearing period is that it would delay
the finality of many cases unnecessarily, just for the sake of the relatively
few cases in which a change in governing law will soon occur. Perhaps it is
unwise to structure the rules around accommodating unusual cases. A more
modest alternative to a general extension of the rehearing period would be
for the courts of appeals to make themselves more receptive to out-of-time
petitions for rehearing or motions to recall the mandate. They currently have

128. Below I discuss whether the mere grant of certiorari in a related case should justify filing
such a petition. See infra Section 1.B.3.

The proposal takes existing rules regarding appellate forfeiture as it finds them and leaves
them unchanged. Some courts would deny a petition for rehearing that raises a new issue on appeal,
even when the new issue is based on a new Supreme Court case decided during the rehearing period.
Compare United States v. Levy, 379 F.3d 1241, 1242 (11th Cir. 2004) (denying petition for panel
rehearing based on Supreme Court case released the day after panel decision), with United States v.
Levy, 391 F.3d 1327, 1335 (11th Cir. 2004) (Tjoflat, J., dissenting from denial of rehearing en banc)
(criticizing Eleventh Circuit forfeiture rule and citing contrary cases from other circuits). (It is im-
portant to note that even these strict courts distinguish between new issues and intervening authority
that relates to an existing issue, forbidding the former but not the latter from being raised after the
initial brief. See United States v. Nealy, 232 F.3d 825, 830 (11th Cir. 2000).) Nor does the proposal
seck to change existing rules that call for narrow plain-error review for issues not presented to the
trial court, even when there has been a change of law that intervened since the trial. See supra note
103. All of these rules might be subject to criticism on the ground that they unfairly restrict the
retroactive effect of new law, but that is separate from the goal here.

129.  See FED. R. App. P. 41(b) (providing that the appellate court’s mandate issues seven days
after the denial of a petition for rehearing or the expiration of the period for filing for rehearing).
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the power to entertain such requests, but it is discretion exercised only in
extraordinary cases.™ This power should instead be exercised as a matter of
course in that category of cases in which a Supreme Court decision rendered
during the period for petitioning for certiorari affects the outcome of the
case—that is, cases that could otherwise generate GVRs. This is not a radi-
cally new procedure as much as it is a shift in appellate courts’ presumptions
and attitudes toward their existing powers.”" This new receptivity could be
brought about through a formal appellate rule providing for recall of the
mandate and consideration of otherwise untimely rehearing petitions in such
circumstances, though a few well-chosen words from the Supreme Court
might suffice.

Whatever the exact mechanism chosen, we would preserve the litigants’
ability to seek certiorari after the court of appeals issues its order on recon-
sideration (just as today litigants can seek certiorari if they are disappointed
with the court of appeals’ decision after a GVR)."” But such petitions would
be governed by the normal certiorari standards (i.e., strong presumption of
denial; mere error below is insufficient).

* %k %

Having discussed the mechanics of the reform, we should now consider
its effects.

A benefit of this reform is that it might further encourage the courts of
appeals to manage their dockets with an eye toward what issues the Su-
preme Court is considering. The average time between a grant of certiorari
and the Supreme Court’s decision is on the order of nine months, depending
on the time of year. Therefore, when a relevant Supreme Court decision
comes down within the period for seeking certiorari (usually ninety days),
that will virtually always mean that the relevant grant of certiorari came be-
fore the court of appeals issued the decision affected by the new Supreme
Court precedent, often well before. When the Supreme Court has granted
certiorari on an issue that is relevant to a case pending in the court of ap-
peals, it would often (though certainly not always) be wise for the court of
appeals to hold the case in abeyance until the Supreme Court decision

130. 16A CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3986, at
726~27 (3d ed. 1999) (“It has generally been supposed that the court of appeals has power to recall
its mandate and to grant an out-of-time petition for rehearing. Despite some doubts, it is now clear
that the power exists but that it is to be used sparingly.” (footnotes omitted)).

131.  In other words, we want more cases in the spirit of United States v. Skandier, 125 F.3d
178, 18283 (3d Cir. 1997) (recalling the mandate and granting rehearing based on a Supreme Court
decision issued approximately one month after the circuit court’s prior ruling), and fewer in the
spirit of United States v. Fraser, 407 F.3d 9, 10-11 (Ist Cir. 2005) (refusing to recall the mandate in
light of a Supreme Court case issued approximately two months after the circuit court’s prior rul-
ing), and Richardson v. Reno, 175 F.3d 898, 899 (11th Cir. 1999) (same).

132.  See infra note 145.
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comes down. Indeed, the lower courts sometimes do just that,'* which likely
averts the need for many post-decision GVRs down the road. But the courts
of appeals might not be doing so at the optimal level. Courts of appeals face
administrative incentives to clear their dockets rather than maintain long-
pending cases.™ Such pressures, while understandable, might not be opti-
mal from a system-wide perspective. The incentives are also misaligned
because, under current procedures, an improvidently issued decision that
turns out to conflict with the forthcoming Supreme Court decision imposes
burdens on the Supreme Court—burdens that might not be part of the lower
court’s calculus. Assigning primary responsibility to the lower courts would
tend to internalize the costs and benefits of waiting. To be clear, I do not
believe that waiting would always be proper; delays will turn out to be need-
less in hindsight when the Supreme Court’s new decision turns out to agree
with preexisting circuit law, and in some cases the equities will counsel ex-
pedition. The point is just that the calculations would change somewhat. In
this way, my proposal might preemptively reduce, though not eliminate, the
need for ex post fixes.

Once one begins taking an ex ante perspective and thinking about incen-
tives, one has to consider the role of the litigants too. One can easily
imagine a court of appeals, when faced with a petition for rehearing or mo-
tion to recall the mandate predicated on a Supreme Court decision issued a
few months after its ruling, invoking a type of forfeiture or waiver argument:
the party seeking the benefit of the new law knew or should have known that
the case was pending in the Supreme Court and should have spoken up ear-
lier if it wished to delay resolution of the appeal.””® That litigants might
neglect to discover pertinent information, or even opportunistically fail to
reveal it, is indeed a problem that should bother us.” The Supreme Court,
however, does not appear to enforce such a forfeiture rule when granting
GVRs."” (If it did, there would be far fewer GVRs based on post-decision
and post-grant petitions.) To the extent that we are attempting to leave unaf-
fected the current scope of the GVR power while simply shifting the task

133, E.g., Fisher v. Primstaller, 215 E. App’x 430, 431 (6th Cir. 2007) (“After [appellant]
brought the present appeal, the Supreme Court granted certiorari in Jones v. Bock, and we held his
appeal in abeyance pending the disposition of that case.” (citation omitted)).

134. The Administrative Office regularly issues statistics showing, inter alia, the number of
pending cases and median time required for termination of appeals in each circuit. JAMEs C. DUFF,
ADMIN. OFFICE oF THE U.S, COURTS, JUDICIAL BUSINESS OF THE UNITED STATES COURTS: 2007
ANNUAL REPORT OF THE DIRECTOR app. at 85, 107 (2008), available at hitp.//www.uscourts.gov/
judbus2007/JudicialBusinespdfversion.pdf. Chief judges naturally would want to keep their circuit
from looking bad.

135.  See Boston & Me. Corp. v. Town of Hampton, 7 F.3d 281, 283 (1st Cir. 1993) (denying a
motion to recall the mandate in light of a new state supreme court case and noting that the movant
could have sought a stay of the First Circuit proceedings pending the state decision).

136.  Cf. Martin, supra note 98, at 576-84 (arguing that the GVR practice creates incentives
for litigants to conceal potentially dispositive future developments).

137.  To be sure, the Court says that it can consider the equities of the case and could withhold
a GVR in cases of manipulative litigation strategies, Lawrence v. Chater, 516 U.S. 163, 167-68
(1996), but the mere failure of a litigant to tell the lower court about a case pending in the Supreme
Court does not seem to strike the Court as manipulative.
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away from the Supreme Court, that argues in favor of the courts of appeals
not employing such a forfeiture rule either. Further, even leaving that aside,
it is better for the ultimate responsibility to lie with the court of appeals. It
knows which of the possibly many issues in a case will be crucial to its de-
cision, and it is not difficult for it to maintain a centralized list of the
relatively few issues on which the Supreme Court has granted certiorari.”

In sum, we may be able to reduce the number of court of appeals’ deci-
sions that are soon rendered obsolete by new Supreme Court rulings, and
such decisions that do issue should be dealt with in the court of appeals
through some type of rehearing procedure, rather than by GVR.

There might be a number of objections to this general approach of re-
placing some GVRs with appellate rehearings. Let us consider the
objections and the responses that can be made to them.

One objection is that the courts of appeals are themselves extremely
busy and should not be saddled with additional work. To this there are two
answers. First, even to the extent that we are simply redistributing work
from the Supreme Court to the courts of appeals, one could argue that the
Supreme Court’s time is nonetheless the scarcer national resource. Second,
though, we are not just talking about redistribution but instead about the
possibility of system-wide gains. As noted, the proposed procedures might
lead to fewer cases that need to be fixed. But even if that does not happen, it
is not as if the courts of appeals are not required, today, to deal with imple-
menting changes of law. They are, after the Supreme Court issues the GVR.
That is, under the current GVR regime, the Supreme Court undertakes the
initial effort of screening cases and determining whether there is a reason-
able prospect that the intervening decision will affect the outcome, and, if
80, it GVRs so that the court below can undertake to decide if the new
precedent really is determinative, typically after further briefing. In essence,
my alternative cuts out the middleman and avoids this partly duplicative
bifurcation of effort. Little value is lost by removing the Supreme Court
from the job because, under current understandings, the Supreme Court’s
screening does not really convey meaning about the actual scope of the new
precedent.” And the Supreme Court gains from not having to familiarize
itself with another case. This is not even to mention the gains to litigants
from what one could call one-stop shopping.

Another objection would be that litigants might burden the court of ap-
peals with meritless rehearing petitions or motions to recall the mandate
predicated on Supreme Court rulings with no real bearing on the issues. One
response is that the new procedures would be to some degree self-enforcing

138. Indeed, it is my understanding that at least some courts of appeals try to do that, to vary-
ing degrees.

139.  See Lawrence, 516 U.S. at 167 (explaining that the Court GVRs when there is “a reason-
able probability that the decision below rests upon a premise that the lower court would reject if
given the opportunity™); see also Tyler v. Cain, 533 U.S. 656, 666 n.6 (2001) (rejecting litigant’s
attempt to read a GVR as a ruling on the merits). For example, the Court’s decision to GVR a ha-
beas case in light of a new criminal procedure precedent does not mean that the new ruling applies
on collateral review. See Hellman, supra note 4, at 33 n.108, 36 n.121.
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in that such petitions would just be denied. Attorneys’ concern for their rep-
utation and credibility may curb meritless petitions too. To these incentives
could be added a requirement that the papers contain a certification to the
effect that counsel believes a recent Supreme Court case requires a different
outcome. This would be analogous to the current requirement that petitions
for rehearing en banc contain a certification that the panel decision conflicts
with Supreme Court or circuit precedent or involves a question of excep-
tional importance.' Language similar to Rule 11 could be added, if one
wished to drive the point home."' But perhaps the broadest response is just
to say that there is nothing particularly unique about the risk of meritless
filings here. Litigants can burden the courts with meritless contentions in
various and sundry ways (useless appeals, improbable legal theories, base-
less requests for sanctions, petty discovery disputes, and so on).

A further objection would be that the rehearing procedures are too com-
plicated to be worthwhile. I certainly agree that the complexity of a new
procedure is relevant and could overwhelm the benefits of adopting what is
otherwise a better system. I do not believe, however, that this reform is un-
duly complicated, at least compared to the alternative. The standards for
when and how changes in law can be taken advantage of through GVRs cur-
rently take the form of obscure unwritten rules of Supreme Court history
and practice. Depending on how the reform is implemented, we might re-
place these with formal, written rules of appellate procedure, which would
increase transparency. Even without a formal amendment to the appellate
rules, keeping the proceedings in the courts of appeals rather than in the
Supreme Court is an inherent decrease in complexity.

Attacking from the opposite direction, it might also be objected that the
availability of this new rehearing procedure would make it too easy to take
advantage of changes in the law. No doubt many litigants and attorneys are
ignorant of the potential for a GVR, it being somewhat esoteric knowledge.
And even if one is aware of the possibility, it is relatively more expensive to
file a petition for certiorari, especially so if one engages the assistance of a
new attorney more familiar with the Court’s procedures.'” That is, the new
petition for panel rehearing might be used more often, thus doing more
damage to the values of finality and repose than does the GVR practice. I
can understand this worry, but on reflection isn’t this criticism just “a fear of
too much justice”?" Our system has decided that changes in law apply to
still-pending cases. If in practice that principle applies today mostly for the

140. Fep. R. App. P. 35(b).

141.  Fep. R. Civ. P. 11 (providing for sanctions for documents that lack legal or factual sup-
port or are submitted for improper purposes, such as delay).

142. See supra notes 116-117.
143. McCleskey v. Kemp, 481 U.S. 279, 339 (1987) (Brennan, J., dissenting).
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benefit of those fortunate enough to be well-counseled, * shouldn’t honor-
ing the principle in a less hypocritical fashion be a positive development?

Finally, it could be objected that courts of appeals would be too resistant
to changing their minds when asked to reconsider their freshly issued rui-
ings in light of new precedent. As suggested above, perhaps under this
alternative regime courts of appeals would issue fewer decisions that imme-
diately need revising, instead holding their decisions when the Supreme
Court is considering a relevant issue. But leaving that aside, under current
practice there is basically the same temptation simply to reinstate the prior
decision when a case comes back to a court of appeals on a GVR. In either
case, the risk of further Supreme Court review after the court of appeals re-
considers is slight, but the threat is always there. So while this objection
might have some truth to it, it applies to the current practice as well.

2. Pre-Grant Petitions

Next consider the case in which a petition for certiorari is filed and then
there is a grant of certiorari in a relevantly similar case. In this case, I do not
think that eliminating GVRs and replacing them with petitions for rehearing
is feasible or desirable. Here we do not have a situation where some event
has occurred and the only question is which court should deal with it. On
the contrary, when the litigant files the petition with the Supreme Court,
there is as yet no event to which to direct the lower court’s attention. Ac-
cordingly, the Supreme Court should maintain its current practice of
selecting the petition that presents the best vehicle for resolving a question
and holding any other pending petitions in anticipation of a potential future
GVR. Having these extra petitions around can be of value to the Court. In
conjunction with the briefing and argument in the plenary case, they give the
Court a fuller sense of the different factual circumstances in which a legal
issue can arise. And they can serve as backups in case the Court needs for
some reason to dismiss the granted case.

144. The well-counseled are not always the same as the well-heeled. Many federal public
defender offices have extraordinary expertise in dealing with such matters on behalf of their indigent
clients.

145.  The reform suggested here would preserve the parties’ ability to petition for certiorari if
dissatisfied with the court of appeals’ decision on whether to change its earlier ruling. If rehearing is
granted, the period for petitioning runs from entry of the new judgment. Sup. Ct. R. 13.3. If rehear-
ing is denied, the period runs from the date of the denial if the request for rehearing is “timely filed
... or if the lower court appropriately entertains an untimely petition for rehearing.” Id. (emphasis
added). If the proposed reform were implemented by amending the appellate rules to extend the
period for filing rehearing petitions, then those rehearing petitions would be timely filed. If instead
the reform were implemented by instructing the courts of appeals to consider out-of-time rehearing
petitions in the case of intervening developments, then that should be considered “appropriate” such
that the certiorari clock runs from the denial of the out-of-time petition.
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3. Post-Grant Petitions

Post-grant petitions are a large category, and thus the reform proposal
has much more to offer if it deals with this class of cases. This category also
presents special problems.

The relatively easy subcategory here is the group of cases in which the
court of appeals orders a remand and the Supreme Court then grants certio-
rari on a relevant question. As above with post-decision petitions, there is no
need for either GVRs or special rehearing procedures in such a case; the
district court will be free to depart from the appellate court’s mandate if the
Supreme Court changes the law.

Much more difficult are the cases in which the judgment of the court of
appeals would otherwise conclude the litigation. On the one hand, many of
the same reasons for reform discussed earlier apply here. Similar to the
post-decision scenario, some concrete event has occurred (here, the grant of
certiorari in a related case) that augurs at least the potential for a change in
law. This change is going to apply to cases in which the period for seeking
certiorari has not yet run out, so the question is which court is responsible.
Rather than having the grant of certiorari trigger numerous hold-seeking
petitions for certiorari, which are expensive for the litigants and the Su-
preme Court alike, it would make more sense to direct these litigants to the
courts of appeals. A party could file a petition for panel rehearing (or an out-
of-time petition and a motion to recall the mandate, depending on the details
of implementation). The court of appeals would, after an initial threshold
inquiry regarding whether there was a reasonable prospect that the forth-
coming decision would matter, hold the case until the Supreme Court
decision came down. Then, perhaps after affording an opportunity for brief-
ing on the impact of the new decision, it would see if its prior ruling remains
valid. As before, the “middle man” will have been cut out.

On the other hand, some readers will likely respond that this seems like
a long, drawn-out process. They are quite right. In this scenario, the finality
of the court of appeals’ decision is delayed by many months, as the figure
below illustrates.

146.  See supra notes 124—125 and accompanying text.
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FIGURE 4
DELAY IN FINALITY FOR POST-GRANT SCENARIO
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Is this long delay in achieving finality justifiable? One could make a
strong case that it is not. In this scenario, there has been no change in the
law within the usual ninety-day period for seeking certiorari; we have only
the prospect that there might be a change months down the road, once the
Supreme Court issues its decision. At some point a case must become final,
and perhaps this delay is simply too much. Further, the upside of waiting for
the Supreme Court’s decision is modest, given that in many cases the
Court’s eventual decision will just confirm that the court of appeals was
right.

Given considerations like those just mentioned, I predict that many peo-
ple would think it a poor idea to use the extended rehearing procedures in
this case. But if that objection is right, it also calls into question the Court’s
current practice of GVR’ing in such situations. The delay in finality is the
same; the petition for rehearing in the court of appeals is simply replaced by
a petition for certiorari. (If anything, the delay is a little worse under current
practice, since there would be some time between the GVR and when the
court of appeals takes up the case again.) In addition, there is the additional
expense to the litigants of having to go to the Supreme Court and back
again. Finally, there is the burden on the Court. Thus, if anyone should be
responsible for implementing the change in law, it seems the lower court
should.

Of course, maybe nobody should be doing it. While my main goal in ad-
vancing the rehearing proposal has been to show that we can maintain the
substantive outcomes of the current practice while switching the responsible
institution, this particular scenario might require a broader rethinking of
current practice. The chief value of examining the reform, as applied to this
category of cases, might be that it leads us to realize that the current, famil-
iar practice is hard to justify. If we decided to stop treating these cases as
eligible for the application of new law, that would be technically (though
perhaps not in spirit) consistent with the principle that only pending cases
need to be decided under changed law—the case would no longer be
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pending if the Court denied certiorari in due course before the new decision
was announced.'” In any event, I do propose this: either the Supreme
Court’s practice of issuing GVRs in this type of case should be stopped and
replaced by the rehearing procedures, or the practice should simply be
stopped.

4. Special Cases

Before concluding, we should address two special situations, the antece-
dent-event GVR and GVRs caused by something other than a Supreme
Court case.

Antecedent-event GVRs. As things currently stand, the Supreme Court is
willing to GVR based on an event that preceded the lower court’s decision.
Should this practice continue? Should it be replaced with extended rehear-
ing procedures?

The extended rehearing procedures seem inappropriate here. If the rele-
vant authority was presented to the court below but the court failed to
consider it, that is the stuff of ordinary petitions for rehearing, and no
special rules are needed. Nor does there appear to be any sound reason to
create a special lengthened period for rehearing when the problem is coun-
sel’s failure to bring existing authority to the lower court’s attention.” In
these cases the answer is a Supreme Court GVR or nothing.

A strong case could be made in favor of no remedy—that is, that the Su-
preme Court should not GVR in such cases. Denying relief is most easily
justified when counsel failed to bring some existing authority to the lower
court’s attention within the ordinary fourteen-day period for panel rehear-
ing; in such a case, it is altogether unclear why the Supreme Court should
vacate the lower court’s judgment based on counsel’s neglect. When the
blame lies with the lower court’s sloppiness, the case for withholding the
GVR is less certain, but it is still strong. To be sure, in an egregious case
where the omitted authority is clearly determinative of the result, the Su-
preme Court might summarily reverse. Such might have been the proper

147.  The view that denial of certiorari automatically puts an end to any possibility of accom-
modating changes in law is, admittedly, in tension with the fact that the Court does on rare
occasions GVR in response to a petition for rehearing based on a new case decided shortly after
certiorari was denied. During the period of the study, I found about a dozen such GVRs, all Booker
GVRs in which certiorari had initially been denied soon before or very soon after Blakely was de-
cided. That the Court has not in recent years been GVR’ing on rehearing outside of this exceptional
context perhaps reflects the Court’s realization that, at some point, cases have to be let go.

148.  See FED. R. App. P. 40(a)(2) (providing for petitions for panel rehearing when the court
overlooks or misapprehends points of law or fact).

149.  In times past, it might have been perfectly reasonable for an attomey not to learn about a
new controlling authority quickly. But today it is harder to excuse delay. Lexis and Westlaw both
have features that provide automatic notification of new cases that cite specified prior cases or fit
other user-defined criteria; in addition, there are listservs, blogs, court websites, etc. None of this is
to suggest that a lower court could not in its discretion permit a late petition for rehearing or other
remedy when there are unusual circumstances excusing counsel’s failure. It is just that we should
not build our routine procedures around it.
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course in Youngblood." But when the outcome is not clearly wrong, it
seems problematic to order the court below to reconsider in light of a matter
that was pressed upon it but that it deemed unworthy of discussing. (Even
on a rather strong understanding of the requirements of reasoned decision-
making, surely the courts are not required to discuss and distinguish every
authority presented to them.) Harder still to justify is an order requiring the
lower court to reconsider in light of a matter that it had discussed and dis-
tinguished. To GVR when the court below had no opportunity to consider
the correct rules is one thing, but to GVR just for possible error is something
that the Court cannot possibly do in every case.

While I believe a rule against antecedent-event GVRs would be defensi-
ble for the reasons just given, it is a difficult call. Because special rehearing
procedures will not be available, here we actually face the cost of possibly
erroneous decisions going uncorrected. To that extent, GVRs like
Youngblood have, surprisingly, a better claim on the Court’s attention than
do the more routine noncontroversial GVRs. Another consideration in favor
of such GVRs is that they can serve as a check on unreasoned dispositions
in the lower courts. If the court below affirms in a one-word order, obvi-
ously it can be hard to tell what legal rules it employed. When the litigant
files a petition for panel rehearing on the suspicion that the court overlooked
some important matter, he or she will find little elucidation in the one-word
order denying rehearing that is the likely response. Although it is absolutely
true that the Supreme Court can review an unreasoned disposition,” it is
also clearly true that such dispositions tend to frustrate its review. Indeed, in
Lawrence v. Chater, the Court said that the prevalence of summary disposi-
tions argued for a more robust GVR practice, so that such decisions would
not escape review due to the ambiguity of their grounds.'” In this regard, it
may be worth noting, however, that the use of unreasoned summary deci-
sions has been in decline in the years since Lawrence; where Lawrence cited
slightly over 3000 such dispositions for 1994, in 2007 there were under
1000 such dispositions, despite an increase in total merits decisions.'™

GVRs caused by events other than Supreme Court cases. Without at-
tempting to go through how the principles underlying this proposal would
apply to all of the different types of GVRs that exist, I will offer a few
comments about the two types that occur with any frequency: GVRs caused
by confessions of error and those caused by new statutes or regulations.

Confession-of-error GVRs would be unaffected. The government’s
change in position does not come until the Solicitor General responds to a
petition for certiorari, so there is no way to avoid the trip to the Supreme

150. On remand, the West Virginia Supreme Court of Appeals changed course and reversed
Youngblood’s conviction. State v. Youngblood, 650 S.E.2d 119 (W. Va. 2007).

151.  See supra note 14.
152. 516 U.S. 163, 170 (1996).

153. Figures can be found in Table S-3 of the annual reports compiled by the Administrative
Office of the U.S. Courts, which are available at http://www.uscourts.gov/judbususc/
judbus.html.
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Court and back to the lower court. This is not to say that the Court’s current
practice could not be criticized on various grounds—for instance, one could
question whether the Court should GVR based on the government’s admis-
sion that the reasoning below was incorrect even as it defends the judgment
and opposes certiorari—but these criticisms do not relate to whether some
other institution should be handling these cases.

The special rehearing or mandate-recall procedures can easily apply to
changes in statutory and regulatory law. If those changes in law are going to
be cognizable, there is no good reason to require a trip to the Supreme Court
to make them so. But if a petition for certiorari is already pending when a
new enactment comes into effect, it seems that the Court should continue its
current practice of issuing GVRs.

CONCLUSION: WEIGHING THE ALTERNATIVES

The foregoing pages have described the current GVR practice and pre-
sented a potential reform. The time has come for a reckoning of the pluses
and minuses. In light of our newly improved understanding of the GVR
practice and its alternatives, is reform appropriate?

I recognize that a reformer bears a burden. Whatever their faults, exist-
ing practices might have virtues that are hard to see—until one meddles
with them. Showing that the status quo is suboptimal is obviously insuffi-
cient, given that the reform will almost certainly have its own drawbacks,
some of which might be unforeseen. All of this counsels humility.
Nonetheless, my sense is that the reform discussed here, while not perfect,
is better than the status quo in terms of various more or less neutral criteria
that are widely recognized as proper measures of a procedural system: ex-
pense to litigants, judicial workload and division of labor, transparency,
regularity, and so on. The difference is large enough, in my estimation, to
warrant incurring the costs of transitioning to the new regime.

I concede, however, that one cannot wring out all controversial value
choices. For example, it is possible that the need to deal with GVRs tends to
act, to some small degree, as a brake on adventurous Supreme Court deci-
sions that seriously disrupt the law. (Notably, however, the brake did not
stop Booker.) Eliminating the Court’s duty of dealing with GVRs would
reduce the cost, at least to the Court, of legal innovation.”™ Whether the
Court should be more or less willing to upset settled law is, in large part, a
question of basic values that is not easily resolved by technocratic consid-
erations.

Relatedly, it might be contended that the Supreme Court’s GVR duties
are not the extraneous and incongruous hangers-on that I have made them

154. Cf Edward A. Hartnett, Questioning Certiorari: Some Reflections Seventy-Five Years
After the Judges’ Bill, 100 CoLum. L. REv. 1643, 1730-31 (2000) (arguing that the discretionary
certiorari policy frees the Supreme Court from dealing with the consequences of its decisions ex-
panding the reach of federal law); John C. Jeffries, Jr., The Right-Remedy Gap in Constitutional
Law, 109 YALE L.J. 87, 90 (1999) (arguing that the doctrine of qualified immunity facilitates the
growth of constitutional law by reducing the cost of innovation).
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out to be. Arthur Hellman recognized over twenty years ago, in his study of
the GVR practice, that the GVR did not fit neatly within the Court’s role as
supreme interpreter and unifier of federal law. But he found some comfort in
that fact:

[The GVR practice] remind[s] us that, notwithstanding its unique role as
the final expositor of the national law, the Supreme Court remains a
court—a tribunal that operates within the judicial system and derives its
authority to announce legal rules from a grant of jurisdiction over individ-
ual cases and controversies. . . .

... In an imperfect and limited way, the GVR practice prevents the Court
from becoming, even more than it already is, a remote lawgiver largely cut
off from the traditional processes of common-law adjudication.'

That is, by requiring the Court to confront whether its new decisions might
apply to diverse factual circumstances, the GVR practice keeps the Court in
touch with its common law roots. My approach, it could be said, would lead
to a Court that is even more cut off from the traditions of case-by-case ela-
boration of legal rules. My sense, however, is that the ship has already
sailed, and that the future holds only more Olympianism.

I have advanced a reform that would largely preserve the commend-
able features of the GVR practice while reducing the Court’s role in
overseeing the implementation of changes in law. Whether or not readers
find that proposal compelling, the defenders of the status quo will at least
have to produce a reasoned defense of the GVR practice, rather than tak-
ing it as a given. And quite apart from what, if anything, we do about the
GVR practice, I believe that the data presented here will give us a sounder
foundation for understanding the Court’s business.

155. Hellman, supra note 4, at 40.
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