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RETHINKING GENDER OPPORTUNITIES:
NONTRADITIONAL SPORTS SEASONS
AND LOCAL PREFERENCES

Kristen Boike*

In Communities for Equity v. Michigan High School Athletic Association,
the Court of Appeals for the Sixth Circuit affirmed a district court decision, hold-
ing that the scheduling of high school girls’ sports in “nontraditional” seasons in
Michigan violated the Equal Protection Clause. The Supreme Court of the United
States, granting certiorari, vacated and remanded this case back to the Sixth Cir-
cuit. This Note suggests reasons why the Sixth Circuit and/or the United Staltes
Supreme Court should protect the Michigan High School Athletic Association’s
(MHSAA) current scheduling of sports seasons. Specifically, using the model pro-
vided by Romer v. Evans and Washington v. Seattle School District,
MHSAA should be afforded local control over high school sports seasons. This
Note also discusses legal and policy implications resulting from MHSAA's loss of
control in this arena and the possible harms associated with this proposed change.

I. INTRODUCTION

For years the battle over nontraditional sports seasons in Michi-
gan has commanded public attention. As an issue that touches on
gender, race, and local control aspects of high school sports, non-
traditional sports scheduling has evoked significant legal and
policy debate. Recently, in Communities for Equity v. Michigan High
School Athletic Association,' the Court of Appeals for the Sixth Circuit
affirmed a district court decision, holding that the scheduling of
high school girls’ sports in “nontraditional” seasons in Michigan
violated the Equal Protection Clause. The Supreme Court of the
United States, granting certiorari, vacated and remanded this case
back to the Sixth Circuit.” This Note suggests reasons why the Sixth

* A.B., 2001, Harvard University; ].D., expected 2006, University of Michigan Law

School. The author would like to thank Professor Ellen Katz for comments on an earlier
draft of this Note. The author would also like to recognize the editors at the University of
Michigan Journal of Law Reform for their outstanding work and her friends, family, and fiancé
for their love and support.

1. Cmtys. for Equity v. Mich. High Sch. Athletic Ass’n, 377 F.3d 504 (6th Cir. 2004).

2. Cmtys. for Equity v. Mich. High Sch. Athletic Ass'n, 125 S. Ct. 1973 (2005). The
case is to be decided in accordance with City of Rancho Palos Verdes v. Abrams, 125 S. Ct. 1453
(2005). See infra notes 20-27 and accompanying text. At the time this Note went to print, the
Sixth Circuit had heard oral arguments on the remanded case, but had not yet issued an
opinion.
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Circuit and/or the United States Supreme Court should protect
the Michigan High School Athletic Association’s (MHSAA) current
scheduling of sports seasons.

Part II gives an overview of Communities for Equity,” the claims ad-
vanced in this class action, and the defenses presented by MHSAA.
Part IIT argues that in this case, the decision regarding Michigan’s
high school sport seasons should be left to MHSAA, using the
model provided by Romer v. Evans' and Washington v. Seattle School
District” In support of this position, this Part explores the local na-
ture of MHSAA as well as Michigan’s athletic participation rates.
Part IV suggests policy and legal implications of a change in Michi-
gan'’s sports seasons. In particular, this Part shows how the decision
to take local control away from MHSAA can in fact hurt high
school athletes, both male and female.

I1. THE CASE: Communities for Equity v. Michigan
High School Athletic Association

A. Overview

In June 1998, an organization, Communities for Equity, and two
mothers of female student athletes, on behalf of their minor
daughters, filed a class action alleging that MHSAA had discrimi-
nated against female athletes.” The complaint stated that MHSAA
discriminated against females in a variety of ways,” which violated
Title IX,’ the Equal Protection Clause,’ and Michigan’s Elliot-
Larsen Civil Rights Act (ELCRA)."” All the plaintiffs’ claims were
settled through court-ordered mediation during the summer of
2001 except for the claim alleging inequitable treatment of female
high school students through the scheduling of sports seasons in

3. Cmtys. for Equity v. Mich. High Sch. Athletic Ass’'n, 178 F. Supp. 2d 805 (W.D.
Mich. 2001), aff’d 377 F.3d 504 (6th Cir. 2004).

4. Romer v. Evans, 517 U.S. 620 (1996).

5. Washington v. Seattle Sch. Dist., 458 U.S. 457 (1982).

6. Cmtys. for Equity, 178 F. Supp. 2d 805.

7. For example, plaintiffs complained that MHSAA sponsored too few state tourna-
ments for girls’ sports, and provided inferior benefits, playing rules, and publicity for girls’
sports. Se¢ Neena K. Chaudhry & Marcia D. Greenberger, Essay: Seasons of Change: Communi-
ties for Equity v. Michigan High School Athletic Association, 13 UCLA WoMEN’s LJ. 1, 12
(2003).

8. 20 U.S.C. §§ 1681-1688 (2000).

9. U.S. ConsT. amend. XIV, § 1.

10.  MicH. Comp. Laws §§ 37.2101-37.2701 (2001).
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the state of Michigan." Specifically, the plaintiffs claim that
MHSAA schedules seasons and tournaments for six girls’ sports
during less advantageous seasons than boys’ sports.” It is this claim
that this Note addresses.

In December of 2001, the district court held that the then cur-
rent scheduling of athletic seasons violated the Equal Protection
Clause, Title IX, and ELCRA.” In reaching this decision, the court
examined six girls’ sports—basketball, volleyball, soccer, golf,
swimming and diving, and tennis—as compared with the corre-
sponding boys’ sports, which were often in different seasons. From
this analysis, the court determined that, for the most part, girls
were competing in the “nontraditional”* and less advantageous
seasons. To determine the less advantageous season, the court ex-
amined several factors. For example, the court took into account
when the corresponding college season is played, the ease of re-
cruitment for college sports, weather considerations, length of
season, and the possibility for interstate competition."”

The district court then ordered MHSAA to submit a compliance
plan, and maintained jurisdiction over the case to ensure that the
remedy was carried out.”” On appeal, the Sixth Circuit, finding a
violation of the Equal Protection Clause, affirmed the district
court’s decision and declined to address either the Title IX or the
ELCRA claims.”

The United States Supreme Court granted certiorari only to va-
cate and remand the case back to the Sixth Circuit in light of a
recent opinion," City of Rancho Palos Verdes v. Abrams.” In that case,
the Supreme Court held that an individual may not enforce a mu-
nicipality’s zoning ordinance through a § 1983 action™ when the

11. Cmiys. for Equity, 178 F. Supp. 2d at 807.

12,  Id. at 807.

13.  Id. at 862.

14.  The court defines a “traditional” season in the following way: “For most sports, it is
common knowledge when tradition dictates that a sport will be played.” Id. at 808. Typically,
the traditional season corresponds with the season in which the majority of states sponsor
that particular sport.

15. The court did not apply a strict formula when addressing each sport, but looked at
these factors as well as others. See, e.g., id. at 832 (indicating that golf playing habits of the
general public influenced whether a high school season was advantageous because in the
spring everyone is trying to go outside and play, while in the fall, it is easier to secure tee
times because people have put their clubs away).

16.  Id. at 862. See infra notes 81-91 and accompanying text.

17.  Cmuys. for Equity v. Mich. High Sch. Athletic Ass’n, 377 F.3d 504, 514 (6th Cir.
2004).

18.  Cmtys. for Equity v. Mich. High Sch. Athletic Ass’n, 125 S. Ct. 1973 (2005).

19.  City of Rancho Palos Verdes v. Abrams, 125 S. Ct. 1453 (2005).

20. 42 U.S.C. §1983 (1996) (“[E]very person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State or Territory or the District of Columbia,
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claim should have been brought through the Telecommunications
Act of 1996 (TCA).”" In City of Rancho Palos Verdes, the TCA pro-
vided a judicial remedy different from § 1983, and as a result,
precluded plaintiff’s resort to § 1983.” In the court’s words, “[t]he
provision of an express, private means of redress in the statute it-
self is ordinarily an indication that Congress did not intend to
leave open a more expansive remedy under § 1983.7*

In affirming the district court in Communities for Equity, the Sixth
Circuit found a violation of the Equal Protection Clause of the
Fourteenth Amendment, pursuant to 42 U.S.C. § 1983.* In vacat-
ing and remanding this case in light of City of Palos Verdes, the
Supreme Court may have hinted that Title IX, not § 1983, is the
appropriate mechanism through which plaintiffs should bring
their claim since Title IX, as a comprehensive federal statute, pro-
vides a remedy.” The Sixth Circuit will again decide this case. It is
likely that a petition for certiorari will be filed after the Sixth Cir-
cuit’s decision and there is a chance the United States Supreme
Court will again grant certiorari, but this time rule on the merits of
this case. This Note presents arguments why the Supreme Court, or
the Sixth Circuit for that matter, should find in favor of MHSAA.

B. MHSAA Defenses

MHSAA set forth four main justifications for keeping boys’ and
girls’ sports in their currently scheduled seasons: 1) logistical reali-
ties require putting sexes into different seasons to maximize
participation in every sport; 2) girls prefer the seasons as they are;
3) member schools prefer the seasons as they are; and 4) inde-
pendent seasons help create an “independent identity” for girls’

subjects, or causes to be subjected, any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the party injured in an action at law, suit in eq-
uity, or other proper proceeding for redress .. ..").

21.  Telecommunications Act of 1996, 47 U.S.C. § 609 (2006); City of Rancho Palos
Verdes, 125 S. Ct. at 1462.

22.  City of Rancho Palos Verdes, 125 S. Ct. at 1462.

23.  Id. at 1458.

24, Cmtys. for Equity v. Mich. High. Sch. Athletic Ass’n, 377 F.3d 504, 513 (6th Cir.
2004).

25.  Congress enacted Title IX as part of the Education Amendments of 1972 in re-
sponse to a long history of sex discrimination in education. 20 U.S.C. §§ 1681-1688 (2006).
While Title IX prohibits sex discrimination in all federally funded education programs and
activities, much of the Title IX litigation has centered on athletic issues. See, e.g., Chaudhry &
Greenberger, supranote 7, at 4.
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programs.” The district court held that MHSAA had not shown any
of these justifications to be “exceedingly persuasive,” and as a result
did not pass muster under the intermediate scrutiny standard ap-
plied to gender-based distinctions.”

The court most seriously considered MHSAA’s justification that
because officials, facilities, and coaches are limited, MHSAA is able
to maximize participation of high school athletes by separating the
male and female seasons of the same sport. If boys’ and girls’ teams
of the same sport are played in the same season, MHSAA argued,
facilities and resources specific to those sports would be exhausted,
consequently reducing the number of students able to play those
sports and the number of schools able to offer those sports.” The
court, however, found that MHSAA did not meet its burden of
production and persuasion on this point because the evidence was
insufficient to show that schools have inadequate facilities, and
most of the evidence was anecdotal.”

ITII. HicH SCHOOL SPORTS SEASONS AS A MATTER
or LocaL CoNCERN AND CONTROL

This Part argues two rationales for why MHSAA should be al-
lowed to maintain nontraditional sports seasons in Michigan. First,
the scheduling of sports seasons should be treated as a matter of
local concern, in the same way that the Supreme Court held busing
in Washington v. Seattle School District’ and non-discrimination ordi-
nances in Romer v. Evans’ to be areas of local concern.” Second,
this Part argues in the alternative that if MHSAA is found to be a

26.  Cmutys. for Equity v. Mich. High Sch. Athletic Ass’n, 178 F. Supp. 2d 805, 839 (W.D.
Mich. 2001).

27.  Cmiys. for Equity, 178 F. Supp. 2d at 848. Because of the gender-based distinction in
this case, MHSAA was required to give an “exceedingly persuasive” justification to pass “in-
termediate scrutiny” of the Equal Protection Clause. United States v. Virginia, 518 U.S. 515,
523-33 (1996). Specifically, this means that the plaintiffs had to show that MHSAA treats
high school boys differently from high school girls. Once this had been shown, MHSAA
then had the burden of showing that the particular gender classification “ ‘serves important
governmental objectives,” and the chosen scheduling is ‘substantially related to the
achievement of those objectives.”” Id. at 533. MHSAA’s justification must be “exceedingly
persuasive.” Cmtys. for Equity, 178 F. Supp. 2d at 848.

28.  Cmtys. for Equity, 178 F. Supp. 2d at 840.

29. Id

30.  Washington v. Seattle Sch. Dist., 458 U.S. 457 (1982).

31. Romerv. Evans, 517 U.S. 620 (1996).

32.  See, e.g., Lawrence Rosenthal, Romer v. Evans as the Transformation of Local Govern-
ment Law, 31 URB. Law. 257 (1999).
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state, and not local, actor,”” MHSAA can show that the scheduling

of sports seasons in nontraditional sports seasons serves an impor-

tant governmental objective and that there is an exceedingly

persuasive justification for treating boys and girls differently in this
34

area.

A. The Supreme Court Has Provided for Local Control
within the Equal Protection Clause

As an association representing local school district concerns,
MHSAA should be entitled to the same type of local protection
granted by the United States Supreme Court in both Romer v. Ev-
ans” and Washington v. Seattle School District.” In Romer, the Court
held that an amendment to Colorado’s state constitution, which
limited whether local governments could enact “homosexual pro-
tection” laws, was invalid as a violation of the United States
Constitution’s Equal Protection Clause.” Commentators have her-
alded this decision as confirming the power of local governments
by identifying local governments as something more than merely
agents of a state.” The Court in Seattle School District held that a
Washington State initiative that disallowed school busing to combat
racial imbalance in schools was unconstitutional under the Equal
Protection Clause.”

1. Protecting Local Concerns: Romer, Seattle School District, and
Communities for Equity—Different local institutions in Romer, Seattle
School District, and Communities for Equity have asserted their power
to eliminate the inequitable treatment of a particular group of per-
sons. In Romer, various Colorado municipalities had enacted
ordinances banning discrimination based on sexual orientation.”
In Seattle School District, Seattle School District No. 1 decided to im-
plement a desegregation program, which used busing to “alleviate
the isolation of minority students.”” Similarly, MHSAA, represent-

33.  MHSAA was previously found to be a state actor. Cmtys. for Equity, 178 F. Supp. 2d at
846-48.

34.  This standard is outlined in United States v. Virginia, 518 U.S. 515, 523-33 (1996).
See supra note 27.

35.  Romer, 517 U.S. 620.

36.  Washington v. Seattle Sch. Dist., 458 U.S. 457 (1982).

37.  Romer, 517 U.S. 620.

38.  Seg e.g., Rosenthal, supra note 32.

39.  Seattle Sch. Dist., 458 U.S. 457.

40.  Romer, 517 U.S. at 624.

41.  Seattle Sch. Dist., 458 U.S. at 460.
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ing the voices of individual member schools, has scheduled sports
seasons to ensure that the maximum number of high school stu-
dents can participate,” thus proving advantageous for females who
traditionally did not have equal opportunities to participate in ath-
letics. MHSAA should be afforded the same freedom to decide
issues of local concern as the localities at issue in Romer and Seattle
School Dustrict.

Local institutions play an important role in eradicating dis-
crimination against particular groups in the United States. The
Court in Romer explained the role of municipal laws in prohibiting
discrimination in the area of public accommodations and con-
cluded that the common law rules, which prohibited
discrimination from public accommodations, were insufficient in
many instances to protect particular groups in need of protection.”
Additionally, the Court noted that the Fourteenth Amendment did
not give Congress a general power to prohibit discrimination in
public accommodation.” Consequently, state and local municipali-
ties were allowed, and even invited to counter discrimination by
enacting statutes to this end.”

These local and state statutes, like those targeting discrimination
in other states, often enumerate the groups or persons they are
designed to protect.”” The Court describes “[e]numeration [as] the
essential device used to make the duty not to discriminate concrete
and to provide guidance for those who must comply.” The local
Colorado statutes protect groups not yet given heightened equal
protection scrutiny by the Supreme Court.” The Court, by striking
down the Colorado amendment, implicitly recognizes the power of
the municipalities to enact provisions and protect groups that, for
one reason or another, have not been as protected at a national
level.” Thus, the Court recognizes the authority of the state and
local governments to prohibit discrimination, perhaps more ag-
gressively than the federal government in some areas.

Similarly, Seattle School District demonstrates the ability of a local
institution, here the Seattle School District, to enact programs that
affirmatively target discrimination. The District was faced with a

42, Cmiys. for Equity, 178 F. Supp. 2d at 839.
43.  Romer, 517 U.S. at 627-28.

44.  Id. at628.
45. Id.
46. Id.
47. Id.
48.  Id. at629.

49.  Id. For example, many of these statutes also protect on the basis of “age, military
status, marital status, pregnancy, parenthood, custody of a minor child, political affiliation,
physical or mental disability of an individual or of his or her associates.” Id.
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situation where the segregated housing patterns within Seattle had
created racially imbalanced schools.” In response, beginning in
1963, the District allowed students to transfer from their
neighborhood schools to help solve the racial imbalance through-
out the District.”” Community organizations and the mayor
encouraged the District to implement a more effective integration
scheme, and the District responded with the “Seattle Plan” for de-
segregation, which relied on mandatory reassignments and
busing.” This program was effective. The district court found that
the Seattle Plan “has substantially reduced the number of racially
imbalanced schools in the district and has substantially reduced
the percentage of minority students in those schools which remain
racially imbalanced.”

After the activation of the Seattle Plan, Initiative 350, which pro-
scribed the use of busing for purposes of racial integration, passed
statewide. However, two state legislative districts, both in Seattle,
did not support the Initiative.” The Seattle District then brought
suit, and the United States intervened against the State, challeng-
ing the constitutionality of Initiative 350 under the Equal
Protection Clause.” In holding that the State had overstepped its
bounds, the Court implied a great amount of local power to com-
bat discrimination. While the Initiative had garnered sixty-six
percent of the vote statewide, the Court basically upheld the power
of the District to independently access the needs of its community
and to act accordingly.” The Supreme Court found that the State’s
Initiative usurped authority from local governments relating to the
local responsibility to “devise and tailor educational programs to
suit local needs.””

Using Romer and Seattle School District as models of local power,
one can see how MHSAA'’s decision to assign boys’ and girls’ sports
to different seasons is a use of its local discretion to affirmatively
protect females from discrimination in sports.”” MHSAA defends its

50.  Washington v. Seattle Sch. Dist., 458 U.S. 457, 460 (1982).

51. Id

52.  Id. at 460-62.

53.  Seattle Sch. Dist. v. State, 473 F. Supp. 996, 1007 (W.D. Wash. 1979), quoted in Seattle
Sch. Dist., 458 U.S. at 461.

54, Seattle Sch. Dist., 458 U.S. at 462—-64.,

55.  Id. at 464.

56.  Id. at 463.

57. Id. at477-78.

58.  Communities for Equity is a litde different than Romer and Seattle School District be-
cause the district court found MHSAA to be a state actor. Cmtys. for Equity v. Mich. High
Sch. Athletic Ass’n, 178 F. Supp. 2d 805, 847 (W.D. Mich. 2001). While this does not negate
the “local concerns” argument, the relationship of MHSAA to individual school districts is
discussed infra at Part IILA.2.
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“emergency more serious than war,”"” Brandeis encouraged “ex-
perimentation” and “trial and error”® to fix the economic and
social situation of the United States at that time. Specifically,
Brandeis spoke of the role of the states in this process:

To stay experimentation in things social and economic is a
grave responsibility. Denial of the right to experiment may be
fraught with serious consequences to the Nation. It is one of
the happy incidents of the federal system that a single coura-
geous State may, if its citizens choose, serve as a laboratory;
and try novel social and economic experiments without risk to
the rest of the country.”™

Brandeis thus encouraged the states to “experiment” to find so-
lutions to social and economic problems. He also supported the
notion of the states as separate entities to be evaluated individually.

Communaties for Equity should be evaluated using this idea be-
cause Michigan, through MHSAA, has been a state
“experimenting” with a solution to a social problem; females na-
tionwide were afforded fewer opportunities than males to play and
thus benefit from increased athletic opportunities. In response to
this social ill, and in large part motivated by Tide IX, individual
schools and states began adding girls’ teams and competitions.”™

As far as scheduling is concerned, there appears to be two state
responses to the increase in female athletics in accommodating
both boys’ and girls’ sports. The first is to put the same sports in
the same season and the second is Michigan’s response: keep many
of the sports from being in the same season in an attempt to pro-
vide the most resources to the most student athletes. The court in
Communities for Equity seems to give value to the first listed re-
sponse, to put both sexes in the same season. The reason for the
court’s support of this position revolves mostly around interstate

129. Id. at 306.

130. Id. at 310.

131. Id. at311.

132. In recent decades, there have been nationwide increases in the number of female
participants in athletics. For example, in 1971, a year before the passing of Title IX, fewer
than 295,000 girls participated in high school sports, which accounted for only 7% of high
_ school athletes at that time. NATIONAL COALITION FOR WOMEN AND GIRLS IN EDUCATION,
Titte IX At 30: ReporRT CarRD ON GENDER Equity 14 (2002), available at
http:/ /www.aahperd.org/nagws/pdf_files/title930.pdf (on file with the University of Michi-
gan Journal of Law Reform). Fortunately, the numbers have changed dramatically. Thirty
years later, in 2001, a reported 2,784,154 high school girls participated in sports, accounting
for 41.5% of high school athletes in the United States, showing an increase of more than
847% from 1971. Id. at 15.
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competition and national rankings.'"” However, the choice of other
states to place both sexes in the same season should not, without
more, indicate that Michigan’s scheduling system is inferior or dis-
criminatory.

Of course, the court should not uphold the experimentation if it
violates the law. However, as shown above, MHSAA’s policies can be
shown not to violate the Equal Protection Clause. At the very least,
Brandeis’s ideas should give today’s Justices pause. Within the fed-
eral and state system, there is room for states to act individually to
correct state problems.

IV. ImPLiCATIONS OF THE S1XxTH CIrRcUIT’'S DECISION

The Sixth Circuit’s opinion purports to help females, as a pro-
tected class of persons.”™ The court, however, failed to account for
two other groups—minority student athletes in Michigan and cur-
rent student athletes in Michigan. This Part will explore the policy
considerations as well as potential legal claims that the court
should have addressed when invalidating the current MHSAA
scheduling.

A. Minority Athlete Concerns

The first group—minority student athletes—could be harmed by
a change to house both boys and girls teams of a particular sport in
the same season. This argument relies on un-tested assumptions.
While there is no specific data to rely on, the possible implications
of such a change are serious. As argued previously, a mandate to
have both boys’ and girls’ teams of a particular sport in the same
season could reduce the number of Michigan student athletes as a
result of limited playing fields, practice times, officials, and
coaches.”™ Intuitively, this change would most drastically affect
those school districts with limited resources. Resources in this con-
text include, but are not limited to, volunteers, coaches, money,
and equipment. It follows that when schools have minimal re-
sources, and two teams have to share these resources in one

133. E.g., Cmtys. for Equity v. Mich. High Sch. Athletic Ass’n, 178 F. Supp. 2d 805, 819—
20 (W.D. Mich. 2001) (discussing the benefits of playing girls’ basketball in the winter).

184. Gender classifications are subject to intermediate scrutiny. See supra note 27.

135. See supra notes 115-123 and accompanying text.
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season, there could be a reduction of student athletes.”™ It also fol-
lows that the number of student athletes will remain constant for
schools that have an abundance of resources. For example, if a
school is able to build another gym to provide another playing sur-
face for their student athletes, practice and game time will not be
affected, and it is less likely that teams will be cut or that the num-
ber of student athletes at that particular school will decrease.

The story is not as optimistic in places where there are limited
resources. In Michigan, Detroit tells this story. Detroit’s public
school system has struggled both financially and in maintaining
enrollment numbers.”” For example, in the fiscal year 2004, De-
troit public schools faced a $198 million shortfall in the budget.™
In recent years, Detroit schools appeared to need much help: from
1999 to 2003, the State took control of the Detroit public schools
by appointing a “reform board.”"” While control of public schools
has recently been given back to the City of Detroit,™ financial
troubles remain.

Detroit public schools are not likely to provide additional re-
sources to sports when struggling to keep schools open and to
prevent layoffs.”" There is simply no surplus of funds from which to
make these accommodations. Therefore, switching sports seasons
may result in a lower number of student athletes in places with
fewer resources—places like Detroit. It appears that some munici-
palities may feel the effects of the Sixth Circuit’s ruling more
forcefully than others.

In addition to differences between cities, the switching of sea-
sons could also lead to differences between races or between the
rich and poor of Michigan. The population of Detroit in 2004 was
made up of approximately eighty-five percent Black or African
American individuals.'” Meanwhile, the Black or African American
population in the entire state of Michigan is only about fourteen

136. Id.

137.  See, e.g., John Gehring, Detroit Schools Facing Massive Cuts, Layoffs, EDWEEK.ORG, Dec.
1, 2004, http://www.edweek.org/agentk-12/articles/2004/12/01/14detroith24.html# (on
file with the University of Michigan Journal of Law Reform).

138. Id.

139. Id

140. Id.

141. In 2004, some estimated a layoff of as many as 4,000 public school employees and
the closing of as many as forty schools. See Gehring, supra note 137.

142. U.S. Census Bureau, DETROIT CITY, MICHIGAN—FACT SHEET—AMERICAN FacCT-
FINDER (2004), http://factfinder.census.gov/home/saff/main.html?_lang=en (type “Detroit”
in the text box and select “Michigan” in the list of states; click “GO” and follow the link to “De-
troit city, Michigan”; click on “2004” tab) (on file with the University of Michigan Journal of
Law Reform).
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percent.'® While further analysis of these numbers and statistics is
outside the scope of this paper, the possibility of a particular race
facing a larger reduction in student athletes than another race, as a
result of a change in sports season scheduling, is cause for con-

144
cermn.

1. Policy Considerations—As discussed previously, the Sixth Cir-
cuit’s mandate that MHSAA switch sports seasons may have a
harsher effect on particular groups of student athletes, namely
those in districts with fewer resources, and perhaps some minority
students. This disparate impact may or may not provide a basis for
a legal claim. It should, however, provide incentives for the Court
to reexamine the Sixth Circuit’s decision and the possible after-
math of it. If the switch of seasons really will result in fewer
opportunities for student athletes and may largely affect minority
districts, like Detroit, is this the sort of policy the state should be
made to adopt? A quick look at the benefits of sports for females
should help convince the court of MHSAA’s goal to maximize ath-
letic participation in high schools.

Athletic opportunities provide benefits to females.” For exam-
ple, athletes in general are less likely to smoke or use drugs.”
Adolescent female athletes have lower rates of pregnancy and sex-
ual activity, higher grades and graduation rates than non-athletic
students, and develop their mental and physical health through
sports.”” These benefits are also very important for minority fe-
males." Like all female adolescent athletes, minority female
athletes get better grades than minority non-athletes.” These
benefits reach beyond the school grounds as well, as minority fe-
male athletes are more likely than non-athletes to be involved in

143. U.S. CEnsus BUREAU, AMERICAN COMMUNITY SURVEY: 2003 ACS TABULAR PROFILE
FOR MicHIiGAN—TABLE 1 (2003), available at http://www.census.gov/acs/www/Products/
Profiles/Single /2003 /ACS/Tabular/040/04000US261.htm (on file with the University of
Michigan Journal of Law Reform).

144. Using the same analysis, possible discrimination can also exist for economically
disadvantaged communities.

145. For a comprehensive review of benefits to females, see DON SABO ET AL., WOMEN’s
SporTs FounpaTION, THE WOMEN’S SPORTS FOUNDATION REPORT: HER LIFE DEPENDS ON
IT: SPORT, PHYSICAL ACTIVITY AND THE HEALTH AND WELL-BEING OF AMERICAN GIRLS
(2004), available at http://www.womenssportsfoundation.org/binary-data/WSF_ARTICLE/
pdf_file/990.pdf (on file with the University of Michigan Journal of Law Reform).

146. See, e.g., Chaudry & Greenberger, supra note 7, at 5.

147. Id. at 5-6 (explaining that “playing sports helps young women develop self-
confidence, perseverance, [and] dedication” and “[y]loung women who play sports have a
higher level of self-esteem, a lower incidence of depression, and a more positive body im-
age”).

148. Id.

149. Id.
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extracurricular activities and more likely to be acting as leaders in
their communities.”” Whether or not sports benefit minority popu-
lations more than non-minority populations is a conversation
yielding mixed results,”’ but sports are at least as beneficial for mi-
nority athletes as for non-minority athletes.

2. Legal Claims: Equal Protection, Title VI, or ELCRA?—The deci-
sion to reschedule Michigan’s sports seasons could implicate more
than a harmful social policy; it might also be against the law. This
Section will briefly introduce three distinct legal claims that could
be advanced in response to switching sports seasons. While far
from a complete legal analysis, this discussion serves to introduce
possible legal complications with the Sixth Circuit’s decision."

First, can minority athletes bring an Equal Protection claim'® if
schools in largely minority districts are forced to cut back on teams
as a result of limited resources when schools in non-minority dis-
tricts need not make these same cutbacks? If such a claim could be
advanced in American legal jurisprudence, it would be a disparate
impact claim requiring a showing that an otherwise facially neutral
policy has a discriminatory effect on members of a protected class.
Generally, courts addressing race-based distinctions apply strict
scrutiny.” However, this heightened scrutiny may not benefit
plaintiffs with disparate impact claims, such as the claim advanced
above. The Supreme Court notes that “[a]lthough disparate im-
pact may be relevant evidence of racial discrimination, such
evidence alone is insufficient even where the Fourteenth Amend-
ment subjects state action to strict scrutiny.”'” Moreover, evidence
of disparate impact in this case would probably be insufficient to
show an Equal Protection violation, even if the state’s action was

150. Id.

151.  See, e.g., DON SABO ET AL., WOMEN’S SPORTS FOUNDATION, THE WOMEN’S SPORTS
FOuNDATION REPORT: MINORITIES IN SPORTS: THE EFFECT OF VARSITY SPORTS PARTICIPA-
TION ON THE SOCIAL, EDUCATIONAL AND CAREER MOBILITY OF MINORITY STUDENTS (1989)
(on file with the University of Michigan Journal of Law Reform); Don Sabo, Mexican-
American Girls And High School Sports, http://www.womenssportsfoundation.org/cgi-
bin/iowa/issues/part/article.html?record=46 (last visited Mar. 10, 2006); Jeanne Weiler, The
Athletic Experiences of Ethnically Diverse Girls, PARENTSASSOCIATION.COM, http://www.
parentsassociation.com/sports/athletic_experience.html#ewi (last visited Mar. 10, 2006).

152. Because the district court in Communities for Equity determined that MHSAA is a
state actor, MHSAA is subject to Equal Protection scrutiny.

153. Pursuant to the Equal Protection Clause of the Fourteenth Amendment, U.S.
ConsT. amend. XIV, § 1.

154. Grutter v. Bollinger, 539 U.S. 306, 326 (2003). The Supreme Court describes this
standard as meaning “that such classifications are constitutional only if they are narrowly
tailored to further compelling governmental interests.” Id.

155. Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356, 372-73 (2001) (internal ci-
tation omitted).
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subject to strict scrutiny, which is unlikely since a change in sports
season scheduling would not constitute a racial classification.

Second, Title VI of the Civil Rights Act of 1964 may provide a
basis for a valid claim. This Title prohibits discrimination on the
basis of race, color, or national origin under programs receiving
federal financial assistance. Schools in Michigan are covered by
Title VI in the same way that Title IX applies to state schools be-
cause of federal financial assistance. However, unlike the original
Title IX claim at issue in this case, effects merely felt by minority
athletes, and not explicitly required by MHSAA, may not constitute
a legal claim under Title VI."" This is because the Supreme Court
held that disparate impact claims under the regulations promul-
gated™ pursuant to Title VI § 602 do not support a private right of
action.” Since Title VI itself prohibits only intentional discrimina-
tion,”™ a disparate impact claim would need a different legal basis.
The regulations do not provide this basis."” Justice Stevens, how-
ever, argues that disparate impact claims can still be brought
pursuant to Title VI so long as they are brought under 42 U.S.C.
§ 1983."" The Supreme Court has not determinatively decided
whether a disparate impact claim can be brought in relation to Ti-
tle VI. As a result, there is a possibility that minority athletes whose
teams have been cut back, when non-minority teams have not been
cut back, could bring a disparate impact claim under the regula-
tions promulgated pursuant to Title VI so long as the claim is
brought through 42 U.S.C. § 1983.

Third, minority student athletes who feel the effects more
harshly than non-minority students may be able to bring a claim
under Michigan’s own civil rights statute, The Elliot-Larsen Civil
Rights Act.'” The Michigan Supreme Court has held that under
ELCRA, a plaintiff may bring an employment discrimination claim
in one of two categories: disparate treatment or disparate impact.'”
Plaintiffs bringing a claim for other civil rights actions pursuant to

156. 42 U.S.C. § 2000d (2006). “No person in the United States shall, on the ground of
race, color, or national origin, be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity receiving Federal financial
assistance.” Id.

157.  See generally Brandon Garrett, Remedying Racial Profiling, 33 CorLuM. Hum. Rrs. L.
REv. 41, 73 n.107 (2001).

158. 28 C.F.R. § 42.104(b) (2) (2000).

159. Alexander v. Sandoval, 532 U.S. 275 (2001).

160. Id. at 280.

161. Id.

162. Id. at 300 (Stevens, J., dissenting).

163. Mich. Comp. Laws §§ 37.2101-37.2804 (2005).

164. Lytle v. Malady, 458 Mich. 153, 177 n.26 (1998) (analyzing an age discrimination
case).
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ELCRA, however, must show either disparate treatment or inten-
tional discrimination,'® making it more difficult for a plaintiff to
bring a non-employment related claim, such as the one in this in-
stance. As a result, minority athletes feeling the effects of the
changed season more than non-minority athletes probably will not
be able to bring an ELCRA case based on disparate impact.
Regardless of the success of possible legal claims targeting the
season switch, Sixth Circuit justices should consider the effects of
such a switch. The district court in Communities for Equity failed to
take into account how the switching of seasons could impact
Michigan’s minority females. The court assessed the relationship
between athletes and club sports,™ but never addressed the fact
that minority girls are much more likely to participate in sports
sponsored through their schools than through private, or club or-
ganizations."” While rearranging Michigan’s high school sports
seasons may benefit those who are able to play club sports, through
alleged increased recruiting opportunities, this change could nega-
tively impact those students who depend on their school to provide
athletics if less opportunities for “playing” are available.” More-
over, what of the students who cannot afford to participate in
private organizations? Equipment and travel costs are expensive
and many students and their families are unable to afford them,
but instead rely on schools to facilitate and subsidize competition.

B. Student Athletes Today

Current students of grade school, middle school, and high
school age are another group that may be harmed by the Sixth
Circuit’s opinion. Both boys and girls in Michigan have relied on
the current sport scheduling to pick “their” sports. Many grade
school and middle school students may pick a few sports early in
which to specialize, relying on the current season scheduling. In
changing the seasons from their current scheduling, the court’s
decision harms those who have already trained and focused on
particular sports.

165. Clarke v. K-Mart Corp., 197 Mich. App. 541, 545 (Mich. Ct. App. 1992).

166. See, e.g., Cmtys. for Equity v. Mich. High Sch. Athletic Ass’n, 178 F. Supp. 2d 805,
822-24, 830 (W.D. Mich. 2001).

167. Chaudry & Greenberger, supra note 7, at 6 (citing THE WOMEN’s SPORTS FOUNDA-
T1ON, THE WIiLsON REPORT: MoMs, Dabs, DAUGHTERS AND SPORTS 5 (1988)).

168.  See supra notes 115~123 and accompanying text.
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Current high school athletes face one of three situations when
sport season scheduling is changed. First, a current athlete may
have an opportunity to play a new sport. Second, a current athlete
may have to cease playing a particular sport. Third, participation
on sports teams could remain unchanged. Of these three possibili-
ties, the second presents an unfortunate effect of the Sixth
Circuit’s current decision.

In trying to “fix” the system, the court should pay attention to all
current athletes. The change may mean that student athletes, boys
and girls alike, have to drop one of “their” sports due to a schedul-
ing conflict. Initially, there seems to be no problem. Those
choosing to play more than one sport can just pick up another
sport. However, the solution is not that simple. Many students fo-
cus only on two or three sports. Skill and athleticism in one sport
do not transfer into All-Star status in another sport. Yes, these stu-
dents could pick up a new sport during high school. However, they
may not be very good at the new sport, or some students may chose
not to pick up another sport this late in their high school careers.
This could harm Michigan’s current athletes’ chances at college
athletic scholarships.

Less harmed, but still inconvenienced, are middle and grade
school students. Many of these students have begun molding them-
selves to be great golfers, soccer players, or swimmers, or to play
any combination of other sports. With a switching of the sports sea-
sons, younger students may find themselves trying a new sport or
sadly choosing between two favorite sports. The court should not
forget the students currently involved with or relying on the cur-
rent scheduling system when determining Michigan’s seasons.

V. CONCLUSION

Courts today should heed Brandeis’s words from 1932 which
warn of stunting creativity in solving social problems: “Some peo-
ple assert that our present plight is due, in part, to the limitations
set by courts upon experimentation in the fields of social and eco-
nomic science; and to the discouragement to which proposals for
betterment there have been subjected otherwise.”’® MHSAA, and
Michigan more generally, has created a system which addresses the
needs of the community in a non-discriminatory manner. Instead

169. New State Ice Co. v. Liebmann, 285 U.S. 262, 310-11 (1932) (Brandeis, J., dissent-
ing).
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of viewing the system as a negative outlier from the rest of the na-
tion, the court instead should see the scheduling system as a means
to enable female participation in high school sports.

MHSAA should have the power to authorize this scheduling as a
local actor under decisions like Romer and Seattle School District
MHSAA is run by school districts, controlled by school districts,
and reflects the preferences of school districts. Even under an “ex-
ceedingly persuasive” Equal Protection standard, MHSAA’s
scheduling should be allowed. This scheduling keeps participation
numbers maximized for both boys and girls in Michigan.

Changing the season scheduling, and in particular putting both
boys’ and girls’ teams of a same sport in the same season, could
hurt Michigan student athletes. In addition, the court should be
careful of using mandates which may prove to disparately impact
the poor or minority student athletes. MHSAA has created a system
designed to maximize athletic opportunities for all student ath-
letes. The court should focus on the benefits this system provides
within the State of Michigan to both boys and girls alike.






