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Close-up on civil rights cases
Julius Chambers visits Law School as DeRoy Fellow

s
Beginning with the 1989-90 academic year, Chambers will teach at
the Law School on a regular basis.

Graeme Sharpe, '90 and Tony Ettore, '90
Juliu Chambers, director of the
NAACP Legal Defense and Ed ucation Fund, spent two days at the
Law School last spring as the 1988
Helen L. DeRoy Fellow. Chosen for
his achievements as a lawyer and
person, Chambers, litigator in
numerous civil rights cases of national significance, joins a list of
distinguished fellows, including
former Supreme Court Justice
Potter Stewart and Judge Amalya
L. Kearse, U.S. Court of Appeals,
2nd Circuit O.D. '62).
During his visit, Chambers delivered three lectures (to classes on
constitutional law, welfare law, and
14th Amendment) and met informally with various faculty and
student groups. In talking to the
constitutional law class, he began
emphatically, /fThe Supreme
Court's decision in McClesky v.
Kemp was worse or as bad as
its decision in Dred Scott." He then
e plored the current difficulties of
proving a violation under the Equal
Protection Clause of the 14th
Amendment.
Chambers, who graduated first
in his class and edited the Law
Review at North Carolina Law
Schoot began his education in a
small racially segregated school in
rural North Carolina that lacked
both indoor plumbing and a
library. He then attended an allBlack high school, to which he
was bused 12 miles past a better
equipped all-white high school
less than a mile from his home .
Twenty-five year later he would be
plaintiff' counsel in the landmark
Supreme Court decision in Swan v.

Charlotte-Mecklenberg Board of Education, where the Court upheld
bu ing as a means of remedying
segregati n .
10

In addition to Swan, Chambers
has also litigated other civil rights
cases before the U.S. Supreme
Court. In Griggs v. Duke Power Co.,
the Court held that an employer
cannot administer a test that
operates to disqualify Blacks at
a significantly higher rate than
whites, when the test cannot be
shown to be significantly related to
job performance . In Ablemarie Paper
Co. v. Moody, the Court held that
back pay may be awarded even
though it could not be proven that
the employer had acted in bad faith
in violation of Title VII of the 1964
Civil Rights Act.
Chambers's law firm in Charlotte, North Carolina, established
with the aid of the Legal Defense
Fund, handles widely varying
types of civil rights litigation,
which comprises 60 percent of its
total cases.

DeRoy Fellow Juliu s Chambers spoke at
an informal gatherin of faculty during
his visit.

Tackling difficult issues
Panel discusses religion and the public schools
Rapid fire interchanges and witty
repartee marked a panel discussion on "Religion and the Public
Schools" at the Law School last
spring. The event, held in Room
100 of Hutchins Hall, drew an audience of over 200 law students and
members of the local community.
The discussion was jointly sponsored by the Jewish Community
Council of Detroit, the Christian
Legal Society, the U-M Jewish Law
Students Union, and the U-M
Christian Law Students .
Moderated by Law School Dean
Lee C. Bollinger, the panel
covered a range f topic including

curriculum choices, religious
programming, teacher certification, and prayer in the
public schools.
The panelists included Rabbi
Yitschak M. Kagan, associate director f the Lubavitch Foundation
of Michigan; Howard I. Wallach of
the Jewi h Community Council of
Metropolitan Detroit; Lee Boothy,
general counsel for American
United f r Separation of Church
and State; Timothy W. Denney of
the Christian Legal Society; and
David A . French, general counsel
and chief litigator of the Rutherford
Institute in Manas as, Virginia .
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Despite their diverse backgrounds,
the panelist exhibited a surprising
similarity f p sition n a number
of issues.
To begin the evening, each f
the panelists pointed to the fundamental importance of religion in
American life. S me disagreement
came in response to Dean B 11inger's query about the efficacy of
having a Chri tma creche on public property. Mr. Wallach felt the
creche was better off left out of a
Christmas display because of his
concern that such symbols might
ostracize a large number of individuals, particularly in a school
setting. On the other hand, Mr.
Denney saw the creche as an opportunity for education rather than
indoctrination and expressed the
sentiment that schools should be
encouraged to welcome creches as
well as many other religi us symbols to increase both pluralism and
sensitivity to other viewpoints.
Mr. French closed the first half of
the program by analyzing the difference between religious activity
and non-religious activity for the
purpose of applying con titutional
standard . French's view was that
as long as there wa a alid ecular
purpose, religiou activity hould
be permitted.
During the intermissi n Dean
Bollinger received a number of
questions from the audience and
these formed the basi for the second half f the program. The e
questions forced the panelists to
come to terms with what one audience member termed "a moral
vacuum in America's public school
classrooms." Bollinger asked the
panel to consider wh ther the
"ethic has gone too far'' in divorcing religi n completely fr m the
classroom etting. Mr. Bo thby
seemed to see the problem a in oluble in the sense that it w uld be
inappropriate to allow diver e beliefs such as th se expounded by
the Unification Church in the pub-
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Rabbi Yitschak M. Kagan , associate director of the Lubavitch
Foundation of Michi an, lwwed he was ready to tackle difficult
is ues head-on .

lie schools. Thus, he felt, strict
separationi t guidelines are needed.
Mr. Denney then commented,
"teachers are averse to risk. ... They
need more leeway, not less .... We
should err on the side of presenting
a plurali tic view." After some comments about whether school
di tricts' legal counsel could provide guidelines, Rabbi Kagan
showed he was ready to tackle
these difficult i sues head-on.
"Everybody," he said, "has been
pu syfooting tonight about the
w rd religi n .... There are two
kinds of belief - belief in a divine
being, r not." We can "restructure
ur system toe punge the notion
of a divine authority" with a resultant "deterioration of moral
standard " r we can address the
"m ral bankruptcy of ur children
.... The e ch ices are not gray."
Dean Bollinger ne t ught to
elicit the paneli ts' view on how t
"addre s the moral bankruptcy f
ur children without offending

notions of freedom of belief." Toillustrate the problem he made use
of the law professor's ever present
tool - the hypothetical - and requested the panelists to e pre s
how a teacher should respond
to issues uch as drugs, se ,
abortion, and racism.
Mr. Wallach noted that he had a
problem with a teacher aying
these things were immoral" rather
than "inappropriate." When Rabbi
Kagan characterized this response
as "an inability to take a moral
tand," Wallach observed that
ome students in the class "might
believe it is not wrong to be raci t."
The rabbi responded, "It i your
duty to educate them."
The di cussi n c ntinued ver
refre hments in the Lawyers
Club Lounge after which everyone departed po ibly di agreeing
n s me point but generally
better educated ab ut these difficult i sue .
Bill Bock '89
0
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Who gets the baby?
Campbell Competition addresses issue of surrogate
mothering
The 64th annual Henry M. Campbell Moot Court Competition
featured a hypothetical case involving legal issues of surrogate
mothering. The arguments took
place just two months after the
New Jersey Supreme Court issued
its landmark ruling in the widely
publicized Baby M case which had
engendered much public debate on
the issue of surrogate parenting
contracts.
The issues of this year's Campbell Competition centered around
a hypothetical statute that (1)
declared surrogate parenting
contracts for compensation to be
void and unenforceable; (2) provided for criminal penalties for
parties who entered into such contracts and for those who assisted
in the formation of such contracts;
and (3) declared that the surrogate
and the spouse of the surrogate,
if any, are the legal parents of any
child born under such contracts.
This hypothetical statute is modeled after proposed statutes
currently pending before various
state legislatures. (Michigan recently became the first state to
enact an outright prohibition
against such contracts which is
very imilar to the statute at issue
in the competition.)
The problem centered on a dispute over the custody of Baby Q.
In the hypothetical case, Cliff and
Carla Malone had been trying to
begin a family since their marriage
six year earlier. As a result of recent urgery, Carla would never be
able to carry her own child. The

12

couple entered a contract with
Diane Peterson which provided
that in exchange for a $10, 000 fee
and payment of all medical bills,
Diane was to receive an implantation of a fertilized egg (Carla's egg,
Cliff's sperm), carry the child to
term, and upon birth give the
child to Cliff and Carla . Diane also
agreed to terminate any parental
rights in the child. Diane's husband, Sam, supported Diane's
decision to enter into the contract.
Six months after the implantation, Diane informed the Malones
that she had become too emotionally attached to the child and
would not be able to give it up at
birth. The Malones brought suit in

Kevin E. Kennedy (above) and teammate
William C. Odle, represent the Petersons in
the second set of nrguments, also received
first place honor~ .

Finalists and judges in the 1988 Henry M. Campbell Moot Court Competition.
The Court (front row seated, left to right): Law School Professor David Chambers; Hon .
Betty Fletcher, Circuit Judge , U.S. Court of Appeals (Ninth Circuit); Hon. Cornelia
Kennedy, Circuit Judge, U.S. Court of Appeals (Sixth Circuit); Hon. Martin Frankel, District Jud e, U.S. Di trict Court for the Southern District of New York (ret.); Law Sclwol
Dean Lee C. Bollinger.
The finalists (standin , left tori ht): Aldebaran B. Enloe; Cathy Benciven o; Aidan
Synnott; Nicolas Stasevich; Michael Wendorf; Ken Seavoy; Bill Odle; Kevin Kennedy.
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Cathy A. Bencivenga presented the oral argument on behalf of the Malan.es in the first
set of oral arguments. She and Aldebaran
B. Enloe comprised one of two first-prize
winning teams.
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the Hutchins Trial Court. Diane
claimed that the statute declared
that she and Sam were Baby Q's legal parents. The Malones argued
that the statute was unconstitutional . The Hutchins Supreme
Court upheld the statute, rejecting
the Malones' right of privacy arguments. An appeal was taken to the
U.S. Supreme Court.
Serving as Supreme Court
justices were Hon. Cornelia G.
Kennedy, Circuit Judge, U.S. Court
of Appeals for the Sixth Circuit
G.D. '47); Hon. Betty B. Fletcher,
Circuit Judge, U.S. Court of Appeals for the Ninth Circuit; Hon .
Marvin E. Frankel, District Judge,
U.S. District Court for the Southern
District of New York (ret.); Law
School Dean Lee C. Bollinger;
and Law School Professor David L.
Chambers .
In the first set of arguments,
Cathy A. Bencivenga and Aldebaran B. Enloe represented the
Malones. The Petersons were rep-

Michigan State Senato: Connie Binsfeld, R-Maple City (right), sponsor of the state's recently
enacted statute outlawmg surro ate contracts, confer with Lucille Taylor (jar left), Michigan.
Senate majority counsel, followin the mock trial. Al o pictured are (center left) Peggy
Schacht, administrative assi tant to the cnator, and Vir inia OeMumbrum (center ri ht),
staff assistant to Mrs . Binsfeld.

s
resented by Kenneth J. Seavoy
and Michael Wendorf. Bencivenga
and Wendorf presented the oral
arguments. In the second set of
arguments, the Malones were represented by Nicholas J. Stasevich
and Aidan Synnott. Kevin E.
Kennedy and William C. Odle
represented the Petersons .
Oral arguments were presented
by Synnott and Kennedy.
The distinctions between the
present fact situation and the Baby
M case should be noted. There, the
contract provided for full payment
only upon delivery of a healthy
baby. Here, the contract awarded
pro-rated payment for the services
rendered. More significantly, in the
Baby M situation, Mary Beth
Whitehead contributed both her
egg and her womb. In contrast,
Diane Peterson provided only gestational services.
The panel's questioning seemed
to concentrate on the impact of this
later distinction. Ms. Bencivenga
and Mr. Synnott, arguing for the
Malones, tried to analogize Diane
Peterson's contribution to that of a
wet-nurse or foster parent.
That evening, at the Campbell
Competition Banquet, the judges
announced their decisions: First
place was awarded to the teams of
Cathy Bencivenga and Aldebaran
Enloe, and Kevin Kennedy and
William Odle. Second place honors
went to the teams of Nicholas
Stasevich and Aidan Synnott, and
Kenneth Seavoy and Michael Wendorf. The team of Kevin Kennedy
and William Odle earned honors
for the best brief for the semi-final
round . Best brief for the quarterfinal round was awarded to the
team of Bruce L. Campbell and
Alison R. Kean.

Rick Silverman , '88

13

E

v

E

N

T

s

Senior Day, 1988
A joyous rite of passage

Law School Dean Lee C. Bollinger preented his inaugural Senior Day speech.
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Julius Chambers, NAACP Le al Defense
Fund, returned as Senior Day guest
peaker after havin vi ited as a DeRoy
Fellow earlier in the semester.
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Student Senate Pre ident Bruce Courtade
represented the seniors in his farewell
address.
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